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AT  A  CIROXnT  COURT,  AT  LANCASTER,  APRIL,  1800, 

OOBAM,  YBATSS  AND  fiMTTH,  JUSTICES, 


BsspuBLioiA  ciffadnst  John  Metlin,  Robbbt  Maxwell  and  Adak 
Rbioabt,  jtiXL,  commissioners  of  Lancaster  county. 

Infictment  will  not  lie  against  county  commisBionera  for  reftuing  to  pay  money  allowed 
for  a  bridge  by  the  seeeionB  and  grand  Jury,  under  the  act  of  assembly  of  16  th  August 
m%  nor  under  the  act  of  11th  April  1709,  for  a  bridge  erected  before  the  passing  of 
that  law. 

Ln>iCTKENT  for  a  misdemeanor,  found  at  a  Court  of  Oyer  and  Ter- 
miner.   It  stated,  that  the  Court  of  Quarter  Sessions  of  Lancaster 
county,  having  taken  into  consideration,  the  opinions  of  several 
grand  juries,  respecting  a  stone  bridge  built  by  Christian  Binckiey, 
over  Gonestogoe  creek,  did  in  August  sessions,  1799,  concur  with  the 
grand  jury,  in  the  appropriation  of  1600/.  out  of  the  county  stock 
thereto,  the  payments  to  be  made  in  equal  quarter-yearly  instal- 
ments ;  that  the  said  Christian,  on  the  28th  November  1799,  gave 
notice  thereof  to  the  defendants,  then  commissioners  of  the  said 
county,  and  then  tendered  to  them  an  indenture  from  himself  and 
Elizabeth  his  wife,  to  them  and  their  successors  in  office,  for  pub- 
lic use,  for  one  perch  of  land  round  the  heads  of  the  said  bridge, 
with  free  ingress,  &c.    Kevertheless  the  defendants  refused  to  obey 
the  order  of  the  court,  by  refusing  contemptuously  to  give  appro- 
priation to  the  said  1600Z.  and  drawing  orders  for  the  same,  &c. 

It  appeared  in  evidence  at  the  trial,  that  the  grand  jury  in 
August  sessions,  1797,  made  a  presentment,  that  part  of  the  ex* 
penses  attending  the  erection  of  the  bridge,  should  be  paid  by 
the  county,  and  laid  before  the  next  grand  jury.  That  in  No- 
vember sessions  following,  another  presentment  was  made,  that 
YoL.  nL  1 
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a  reasonable  sum  shoald  be  allowed  oat  of  the  county  stock. — 
That  in  August  aesftions  1798,  another  presentment  was  made,  re- 
fusing an  appropriation  for  the  time,  the  bridge  being  unfinished, 
and  great  sums  wanted  for  public  use,  but  recommending  the 
measure  to  the  next  grand  jury.  That  in  November  sessions  1798, 
another  presentment  was  made,  stating  that  the  costs  and  expenses 
of  erecting  the  said  brldj^,  amounted  in  the  wiiole  to  4144/.  2^., 
which  were  reduced  by  the  grand  jury  to  34812.  17«.  from  which 
deducting  the  sum  raised  by  subscription  400/.  there  remained 
3081/.  17«.  towards  which,  the  grand  jury  allowed  the  said  Chris- 
tian Binckley  1600/.  to  be  paid  ont  of  the  county  stock,  800/.  to  be 
paid  to  him  in  six  months,  and  the  remaining  800/.  in  twelve 
months,  on  his  executing  a  conveyance  to  the  commissioners  for 
the  pablic  use  of  one  perch  of  land,  round  the  heads  of  the  said 
bridge,  with  free  ingress,  &c. . 

The  justices  in  August  sessions  1799,  took  up  the  consideration 
of  the  presentment  of  the  grand  jury,  made  at  the  preceding  No- 
vember sessions,  and  concutred  therein,  as  to  the  appropriation  of 
1600/.  out  of  the  county  stock  towards  Binckley's  bridge,  the  pay- 
ments to  be  made  in  quarter-yearly  instalments. 

In  February  sessions  1799,  the  presentment  of  another  grand  jury 
was  made,  concurring  with  that  of  the  former  sessions. 

Mr.  Montgomery  for  the  defendants,  insisted,  that  the  act  of 
11th  April  1799,  (4  Ball.  St.  Laws,  617,  §  24,)  could  not  operate  in 
this  case.  The  commissioners  were  not  empowered  thereby,  to  i 
purchase  bridges  already  erected.  The  proceedings  respecting  the 
'erection  and  repair  of  bridges,  are  minutely  pointed  out  by  this  law. 
It  confers  a  special  authority  which  must  be  strictly  pursued.  Be- 
sides, if  the  28d  section  should  be  supposed  to  relate  to  the  follow- 
ing section,  the  indictment  should  have  been  preferred  in  the  Court 
of  Quarter  sessions,  and  not  in  the  Court  of  Oyer  and  Terminer. 
The  act  of  15th  August  1782,  (1  Dall.  St.  Laws,  2S3,  §  3,)  gives 
the  commiBsioners  and  assessors  a  discretion  as  to  the  building  of 
bridges,  and  this  they  are  bound  to  exercise,  according  to  the  best  of 
their  own  judgments.  It  is  highly  questionable,  under  the  law  of 
1799,  whether  if  the  proceedings  had  been  regular,  the  commission- 
ers are  punishable  by  indictment  for  refusing  to  execute  the  order 
of  the  sessions. 

Mr.  Hopkins  for  the  commonwealth,  argued,  that  whatever 
might  be  the  powers  formerly  claimed  by  the  commissioners  as  to 
the  building  of  bridges,  their  authority  was  now  merely  min- 
isterial. It  is  true,  the  presentment  of  the  grand  jury,  on  which 
Ibo  indictment  waa  founded^  was  made  in  November  sessions 
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1798,  confirmed  in  February  seselonB  1799,  antecedent  to  the  pas- 
giDg  of  the  law  on  the  11th  April  following.  Bat  those  presentments 
with  the  three  preceding  ones,  were  substantiAl  findings,  that  the 
bridge  was  necessary  and  conduced  to  the  public  benefit ;  and  that 
on  principles  of  justice  and  right,  the  coonty  should  bear  a  propor- 
tional part  of  the  expenses  incurred  thereby.  The  presentments 
were  continued  under  consideration  by  the  justices,  who  acted  un- 
der the  last  law,  and  both  court  and  jury  having  approved  of  the 
bridge,  it  became  the  duty  of  the  defendants  to  carry  the  measure 
into  execution  ;  for  the  refusal  whereof  they  were  criminally  punish- 
able. 

As  to  the  indictment  being  found  in  the  Court  of  Oyer  and  Ter- 
miner, the  present  confirmation  of  the  courts,  aiforded  an  answer  to 
tbat  objection. 

By  the  court.  The  sufficiency  of  the  charge,  must  depend  either 
on  the  common  law,  or  our  own  municipal  acts. 

At  common  law,  there  was  no  such  office  as  county  commissioners, 
and  therefore  under  it,  the  indictment  cannot  be  supported. 

The  first  act  of  assembly  respecting  the  erection  of  bridges,  seems 
to  be  that  of  1700.  (1  Ball.  St.  Law,  19.)  It  directs,  that  the  coun- 
ty courts,  with  the  concurrence  of  the  grand  juries,  shall  appoint 
and  agree  with  persons  to  build  bridges,  to  be  paid  for  out  of  the 
county  stock. 

The  act  of  15th] August  1732,  changes  the  law  and  declares,  that 
the  grand  juries,  commissioners  and  assessors  with  the  concurrence 
of  the  Justices  of  the  General  Quarter  Sessions  of  the  Peace  shall 
be  the  sole  judges  where  any  bridge  shall  be  built,  and  the  commis- 
sioners, assessors  and  justices  shall  agree  with  workmen,  &c.  The 
commissioners,  acting  judicially,  ui^der  this  law,  are  equally  dispun- 
idiable  with  a  grand  jury,  for  reAising  to  agree  to  the  building  of  a 
bridge.  They  are  bound  by  the  duties  of  their  office,  to  exercise  a 
fionnd  discretion,  when  such  matters  come  before  them. 

The  late  act  of  11th  April  1799,  takes  away  the  discretion  of  the 
.  commissioners,  but  directs  the  requisite  steps  to  be  taken  in  the 
building  of  the  bridges  at  the  county  expense.  This  law  is  expressly 
confined  to  future  cases,  to  bridges  to  be  erected  or  repaired,  on  any 
public  road.  A  petition  must  be  given  in  to  the  sessions,  stating 
the  place,  and  circumstances  of  the  case,  with  the  probable  expense; 
The  court  shall  give  the  petition  in  charge  to  the  grand  jury,  who 
Bhall  consider  of  the  propriety  of  erecting  or  repairing  the  bridge 
pnyed  for.  And  if  the  court  and  jury  shall  approve  thereof,  the 
eout  shall  make  an  order,  <fec. 
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In  the  present  instance,  the  bridge  was  finished  before  the  law 
was  enacted,  and  even  before  the  presentment  of  the  grand  jury 
in  November  1798,  and  it  was  absolutely  impracticable  under  the 
circumstances  of  the  case,  to  render  the  law  applicable  thereto. 
Under  this  act  therefore,  the  prosecution  cannot  be  supported. 
And  it  is  unnecessary  to  give  any  opinion  on  the  point  made,  re- 
specting the  indictment  being  found  in  the  Court  of  Oyer  and  Ter- 
miner. But  the  court  have  no  difficulty  in  saying,  that  if  the  pres- 
ent case  had  been  clearly  within  the  provisions  of  the  act  of  1799, 
the  commissioners  would  be  punishable  by  indictment  for  neglect 
of  duty,  against  the  positive  words  of  a  law. 

If  the  legislature  had  been  less  particular  in  the  penning  of  this 
act,  it  would  be  a  dangerous  precedent,  to  subject  a  county  to  pay 
for  bridges  erected  by  individuals  at  their  own  will  and  for  their 
own  emolument,  without  the  previous  approbation  of  the  public 
constituted  authorities.  Other  interested  persons  would  follow  the 
example,  and  it  would  soon  become  a  general  evil. 

Verdicts,  non  otil. 


■  »  m  ^* 


Joseph  Heisteb  assignee  of  Jakbs  Old  against  Edwabd  Davis. 

Goansel  or  attorney  shall  not  be  permitted  to  diBdose  confidential  commanications  of 
their  client,  but  may  give  evidence  of  collateral  facts,  or  that  their  client  expressed 
himself  satisfied  with  a  new  security. 

'  Debt  on  seven  obligations.  Plea,  payment.  The  defence  set 
up,  was  that  the  bonds  in  question,  with  six  others,  were  the  con- 
sideration of  certain  lands  sold  by  Old  to  the  defendant,  free  of  all 
incumbrances,  with  a^covenant  of  warranty  in  the  cfeed,  against  Old 
and  his  heirs,  and  all  other  persons  claiming  under  Ed  ward  Hughes, 
deceased,  who  died  intestate.  An  appraisement  of  these  lands  ha<i 
taken  place  in  the  Orphan's  Court,  as  the  property  of  the  said  Ed- 
ward Hughes,  and  a  confirmation  thereof  to  his  son  James,  and  737/. 
1  0.  one-third  part  of  the  appraisement,  remained  charged  on  the 
premises  to  pay  off  the  yearly  interest  due  to  the  widow  in  lieu  of 
her  dower,  which  after  her  death  was  subject  to  disfribution.  To 
encounter  this  defence,  the  plaintiff  showed  in  evidence  a  judgment 
entered  in  Philadelphia  county,  by  James  Old  v.  Benjamin  Morriej 
debt  36502. ;  the  declaration  therein  being  endorsed  by  the  attorney 
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\rho  confessed  the  same,  ^^  debt,  interest,  and  costs,  is  for  the  secu- 
rity of  Edward  Davis,"  And  he  further  offered  to  prove  by  Daniel 
Glymer,  esq.  who  entered  up  the  judgment,  that  he  had  received 
fte  bond,  on  which  the  judgment  was  confessed,  from  Old,  by  way 
of  indemnity  against  the  incumbrances  on  the  land  sold  to  the  de- 
fendantlS  or  19  months  after  the  execution  of  the  deed,  that  the  judg- 
ment wa8|entered  at  the  repeated  instances  of  the  latter,  and  that  he 
was  fully  satisfied  with  the  security  which  had  been  obtained. 

The  defendant's  counsel  excepted  to  this  testimony,  and  produced 
A  receipt  to  him  from  Mr.  Clymer  for  4  guineas,  for  his  services  in 
endeavoring  to  secure  the  title  of  the  lands.  They  insisted,  that  a 
trastee  shall  not  be  a  witness  to  betray  his  trust,  nor  shall  counsel 
or  attomies  be  permitted  to  discover  the  secrets  of  their  clients, 
though  they  offer  themselves  for  that  purpose.  It  is  the  privilege 
of  the  client,  and  not  of  the  counsel  or  attorney.  Bull.  284.  1  Stra. 
140.  It  is  contrary  to  the  policy  of  the  law  to  permit  any  person 
to  divulge  a  secret  with  which  the  law  has  intrusted  him,  and  the 
evidence  attempted  to  be  introduced,  must  have  come  to  the  knowl- 
edge of  the  witness  in  his  character  as  counsel  or  attorney  for  the 
defendant. 

E  contra^  it  was  urged,  that  an  attorney  has  no  privilege  to  re- 
fuse to  give  evidence  of  collateral  facts.  One  has  been  obliged  to 
prove  his  client's  having  sworn  and  signed  the  answer  upon  which 
he  was  indicted  for  perjury.  If  he  has  attested  a  paper  as  a  wit- 
ness, he  may  be  committed  unless  he  prove  the  execution  of  it. 
Gowp.  846.  N'or  was  there  any  suit  depending  when  these  facts 
came  to  Mr.  Olymer's  knowledge.  The  privilege  of  not  being  com- 
pellable to  divulge  secrets  professionally  disclosed  to  them,  is  con- 
fined to  the  counsel  and  attomies  in  the  cause  only,  and  is  not  to  be 
extended  to  others,  though  professionally  and  confidentially  em- 
ployed. 4  Term  Kep.  753.  Espm.  718. 

Per  cvriomh.  It  is  of  infinite  consequence  to  suitors,  that  the 
trust  reposed  in  professional  characters  should  not  be  violated. 
But  let  our  private  feelings  be  as  they  may,  we  must  take  the 
roles  of  evidence  as  our  only  guides.  See  4  Term  Rep.  758,  759, 
760.  In  Annesley  v.  Lord  Anglesea,  ( 9  St.  Tri,  392,  3,  4, )  this 
doctrine  was  very  fully  considered,  though  it  must  be  owned, 
that  one  of  the  features  of  that  case,  was  the  criminal  conduct 
on  the  part  of  Lord  Anglesea,  in  urging  a  groundless  prosecution 
against  his  adversary  for  murden  In  Oobden  v.  Kendeick,  (  4 
Term  Bep.  432,)  it  was  adjudged,  that  an  attorney  may  give 
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evidence  of  a  conveTsation  between  liim  and  his  client,  touching 
the  justice  of  his  suit,  after  a  writ  of  inquiry  executed,  and  a  oom« 
promise  thereon.  For  the  purpose  of  the  suit  was  obtained,  and  it 
was  gratis  diotmn.  And  in  a  late  ease,  (Peake.  108,  77,)  it  has 
been  held,  that  when  anything  has  been  communicated  to  an  attor- 
ney by  his  client,  for  the  purpose  of  defence,  he  ought  not  to  divulge 
it.  Bat  were  he  is  as  it  were,  a  party  to  the  original  transaction, 
that  does  not  come  to  his  knowledge  in  the  character  of  an  attor- 
ney, and  he  is  liable  to  be  examined. 

Is  not  Old's  lodging  this  bond  with  Mr.  Clymer,  by  way  of  in- 
demnity to  the  defendant,  a  collateral  fact?  May  not  Mr.  Clymer 
account  for  the  special  indorsement  on  his  declaration,  and  declare 
whether  his  client  was  fully  satisfied  with  this  new  security,  with- 
out disclosing  any  matter  confidentially  communicated  to  him  ? 

The  defendant  perceiving  the  opinion  of  the  court,  waived  his 
privilege,  and  desired  that  Mr,  Clymer  might  be  permitted  to  give 
in  evidence  everything  he  knew  of  the  whole  transaction,  which 
was  done  accordingly. 

Verdict /7ro  quer.  for  833Z.  16*.  8(?. 

Messrs.  0.  Smith  and  Jacob  Hubley,  pro  quer, 
Messrs.  Montgomery  and  Hopkins,  pro  def. 


♦«■ 


Jacob  Gbeenwalt  assignee  of  William  M.  Stebbbt  afcamst  John 

BoBN  and  Samubl  Enshikgbb. 

Defendant  on  the  plea  of  payment  to  a  bond,  must  specify  the  particulars  of  the  defence 
as  to  want  of  consideration,  fraud,  &c.,  if  required  by  the  pUdntiff  or  he  shall  be  pre- 
cluded from  giriag  the  same  in  evidence. 

"Where  two  conveyances  are  made  for  two  tracts  of  land  on  the  same  day  and  one 
bond  taken,  for  the  consideration,  and  the  contract  for  one  of  the  tracts  is  rescinded 
for  defect  of  title,  it  lies  on  the  vendee  to,^how  some'drcumstanoes  proving  that  he 
would  not  have  bought  the  one  without  the  other  tracts  in  order  to  Tacate  the  con- 
tract for  the  other  tract. 

Debt  450/.  sitr  bond  conditioned  for  the  payment  of  225/.  on  the 
1st  June,  1798,  the  consideration  of  two  tracts  of  land. 

Plea  payment,  with  leave  to  give  the  special  matter  in  evidence. 

The  defendant's  specification  was  general,  that  the  title  of  the 
lands  sold  by  Sterret  to  Bom  was  not  good. 

It  appeared  in  evidence,  that  on  the  10th  November  1797,  Ster- 
ret executed  two  conveyances  to  Bom,  the  first  in  consideration  of 
150/.  for  407  acres  and  allowance,  in  Beaver-dam  township,  Korth 
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mnberland  oonnty,  Borveyed  to  John  Hassinger,  jnn.  nnder  a 
vuTftnt  dated  Slst  January  1793,  who  conveyed  the  same  to 
Sterret ;  the  second  in  consideration  of  75/.  for  146f  acres  and 
aDowance  in  the  same  township  and  connty,  surveyed  to  Henry 

Groa,  under  a  warrant  dated and  returned  into  the  surveyor 

general's  office  on  the  27th  September  1786^  and  which  became 
Tested  in  the  said  Sterret. 

Ur.  Hopkins,  ^;>ro  def.  then  offered  to  show  ih  evidence  the  dep- 
oation  of  William  Harris,  taken  under  a  role  of  court  on  due  notice 
giTCQ,  proving  that  190  acres  and  88  perches,  part  of  the  407  acres 
tnet,  were  legally  vested  in  Samuel  Jeffiries,  under  a  warrant 
dfttcd  28th  April  1774,  surveyed  on  the  36th  August  1774,  and  in 
Uarj  Beard,  under  a  warrant  dated  11th  July  1767,  and  surveyed 
(m  die  30th  June  1768. 

To  this  deposition  Mr.  Charles  Smith  for  the  plaintiff,  objected, 
and  showed  a  written  notice  which  had  been  served  on  the  defend- 
ant's attorney,  requiring  a  production  of  all  deeds,  papers  and  affi- 
darits,  and  the  particulars  of  the  special  matters  meant  to  be  in- 
osted  on,  dated  17th  January  1799,  and  a  second  notice  of  the  same 
kind,  dated  3d  March  1799,  requiring  a  specification  of  the  objec- 
tions to  the  title  conveyed,  and  notice  of  the  adverse  titles  opposed 
thaeto,that  the  plaintiff  might  answer  the  same. 

He  admitted  that  the  different  deeds  and  affidavits  received  by 
Bom  from  Sterret  had  been  produced  to  him  in  consequence  of  his 
notices,  but  insisted,  that  these  papers  did  not  furnish  him  with  any 
inforaiation  respecting  the  adverse  title,  and  consequently  he  could 
not  know  what  he  was  to  repel. 

On  the  part  of  the  defendants,  it  was  said  that  every  information 
1^  been  given  which  rested  in  their  possession ;  that  had  the  plain- 
tiff attended  the  taking  of  the  Meposition  in  dispute  on  the  10th 
March  last,  he  would  have  known  every  minute  particular  of  the 
defence  from  the  oath  of  the  surveyor  who  had  traced  the  different 
lines,  and  that  the  deposition  when  received  could  not  be  furnished 
to  the  plaintiff's  attorney,  who  was  then  attending  the  Supreme 
Court  in  Bank. 

By  the  court.  The  object  of  the  89th  rule  of  the  Supreme  Court, 
(which  is  pursued  by  the  29th  rule  of  this  court,)  was  calculatee 
to  prevent  surprise  at  the  trial,  on  the  general  plea  of  payment.  These 
specifications  under  the  rule,  we  know  to  be  sometimes  very  general. 
Bat  wherever  the  plaintiff  requires  the  defendant  to  go  into  the 
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particulars  of  his  defence,  as  to  want  of  consideration,  fraud,  blse- 
hood,  or  a  suppression  of  the  truth,  he  is  bound  to  do  it,  otherwise 
the  spirit  of  the  rule  is  eluded.  In  general  cases  between  obligor 
and  obligee,  the  same  detail  may  not  be  necessary  as  on  special- 
ties assigned,  where  the  assignee  is  a  stranger  to  the  original  trans- 
actions. Under  the  present  circumstances,  we  cannot  direct  the  de* 
position  to  be  now  read,  because  from  the^'papers  shown  to  the 
plainti&'s  attorney,  he  could  not  collect  the  defence  meant  to  be 
set  up.  If  he  had  not  been  absent  in  Philadelphia,  the  deposition 
of  Harris  might  have  been  shown  to  him  for  his  information. 

To  prevent  injasticein  this  case,  we  have  adopted  this  expedient. 
Let  the  plaintiff's  attorney  examine  the  deposition,  and  see  wheth- 
er by  gaining  time,  he  can  probably  repel  the  adverse  titles ;  if  he 
thinks  that  he  can,  we  will  either  adjourn  the  trial  or  discharge 
the  jury,  at  his  election ;  but  should  he  be  of  a  different  opinion, 
it  can  answer  no  purpose  to  postpone  the  hearing. 

It  was  hereupon  agreed  that  the  special  matters  should  be  laid 
before  the  jury,  and  the  cause  to  proceed. 

On  the  evidence  being  gone  through,  it  was  admitted,  that  the 
contract  as  to  the  larger  tract  should  be  rescinded ;  and  it  was  then 
urged  by  the  defendants  that  this  should  be  extended  to  the  small- 
er tract,  lying  about  12  miles  distance  from  the  former,  the  con- 
veyances being  executed  on  the  same  day,  and  one  bond  given  for 
both. 

Sedper  cur.  The  onus prdbomdi  lies  on  the  defendants,  to  show 
some  circumstances  inducing  a  reasonable  presumption,  that  Bom 
would  not  have  bought  the  smaller  tract,  unless  the  larger  could 
also' be  procured,  such  as,  that  the  407  acres  were  dependant  on  the 
14:6J  acres  for  wood,  water,  &c.  The  distance  between  them  pre- 
cludes this  idea.  The  contracts  for  each  tract  are  distinct,  and 
nothing  is  shown  to  impeach  the  title  to  the  146f  acres. 

It  was  at  length  agreed  that  a  verdict  should  be  given  for  the 
plaintiff  for  62Z.  14«.  after  deducting  50  dollars  indorsed  on  the 
bond  paid,  and  that  Born  should  release  his  right  to  the  plaintiff  for 
the  tract  containing  407  acres. 
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Gebibtian  Batjghicak,  (for  the  use  of  Chbistian  Oysb  and  Mar- 
tin and  Mabtik  Kapp)  against  Danixl  Diyleb. 

Ak^tee  in  right  of  his  wife,  traBsfen  the  legacy  and  takes  a  bond  therefore.  Ho 
prerionsly  purchases  goods  of  the  execntors  of  the  testator,  and  they  insist  on  retain- 
mg  the  amount  against  his  assignee  of  the  legacy.  This  may  be  given  in  eyidence 
on  the  plea  of  payment,  against  the  equitable  assignee  of  the  bond. 

Dest  on  bond  conditioned  for  the  payment  of  500  dollars  on 
the  first  Febmary  1797.  Plea  payment,  with  leave,  &c.  tender 
and  refusal. 

The  defendant's  specification  was  as  follows.  The  bond  was 
given  in  consideration  of  the  plaintiff's  transferring  to  him  a  legacy 
devised  to  his  wife  Oatharine  of  a  residuary  share  of  the  estate  of 
her  father  John  Fissel,  deceased,  for  600  dollars,  whereof  he  had 
paid  100  dollars,  and  given  his  bond  for  the  residue ;  previous  to 
the  transfer,  the  plaintiff  bought  sundry  articles  of  the  execntors  of 
Kssel  at  public  vendue,  amounting  to  39/.  7^.  9i/.,  which  on  thede* 
iendant's  settlement  with  them  was  insisted  to  be  retained  out  of 
the  l^;acy,  and  was  actually  retained.  He  also  relied  on  his  pleas 
of  tender  and  refusal.  The  defendant  brought  into  court  on  the 
return  of  the  process  in  the  Court  of  Common  Pleas,  395  dollars, 
on  the  1st  June  1797,  which  were  t^ken  out  by  Over  and  Kapp, 
to  whom  the  obligation  had  been  informally  assigned,  on  the  25tii 
September  1798. 

Mr.  Montgomery  for  the  plaintiff  objected  to  any  testimony  res- 
pecting goods  sold  to  Baughman  by  the  executors  of  Fissel.  The 
de&lcation  act  is  confined  to  mutual  debts  in  cases  of  the  same 
right.  If  a  suit  was  brought  against  the  executors  for  this  legacy, 
ihey  could  not  set  off  the  amount  of  the  goods  sold  in  such  action, 
being  in  differant  rights.  Bull.  175.  Espin.  289.  1  Yez.  208.  So 
neither  can  the  obligor  set  up  this  sale  as  a  partial  defence.  The 
now  defendant  may  l^ally  recover  the  whole  of  the  legacy  from 
the  executors,  qua  executors,  and  put  them  to  their  suit  against 
the  nominal  plaintiff  for  the  goods  sold  at  vendue,  wherein  they 
must  declare  in  their  own  rights,  though  derived  through  their 
executorship. 

Mr.  Hopkins  for  the  defendant  rose  to  answer  the  objection,  but 
was  interrupted  by  the  court,  who  observed — 

If  a  credit  was  given  to  the  plaintiff  at  the  vendue  of  the  effects 
of  the  testator  by  the  execntcnrs,  on  the  ground  of  his  being  a  legatee 
in  right  of  his  wife,  and  it  was  so  understood  at  the  time,  the 
amount  of  the  goods  bought  by  him  would  be  an  actual  payment  pro 
Undo  of  the  legacy.  To  prevent  circuity  of  action,  courts  of  justice 
in  England  have  lately  been  very  liberal  on  the  subject  of  set  offii* 
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A  debt  due  to  a  defendant  as  a  surviving  partner,  may  be  set  off 
against  a  demand  on  him  in  his  own  right.  5  Term  Rep.  493.  So 
a  debt  due  from  a  plaintiff  as  a  surviving  partner  to  the  defendant 
may  be  set  off  against  a  debt  due  from  the  defendant  to  the  plaintiii 
in  his  own  right.  6  Term  Rep.  582.  And  it  is  obvious,  and  has  often 
been  remarked,  that  our  defalcation  act  goes  much  further  than  the 
British  statutes. 

But  the  present  defence  is  not  set  lip  on  the  ground  of  a  set  off ; 
it  rests  on  a  defect  of  consideration,  on  a  suppression  of  the  truth 
on  a  part  of  the  obligee,  whom  the  equitable'assignees  v.  Morris, 
determined  at  last  December  term,  on  a  motion  for  a  new  trial, 
after  the  fullest  argument.  The  plaintiff  here  has  sold  his  entire 
interest  in  the  legacy  bequeathed  to  his  wife,  and  has  concealed  the 
circumstance  of  his  having  previously  received  a  part  of  it,  by  the 
purchase  of  personal  assets.  On  the  plainest  principles  of  common 
honesty  the  evidence  must  be  received. 

The  defendant  examined  his  witness,  but  not  being  able  to  estab- 
lish a  sale  of  the  goods,  a  verdict  was  directed  to  be  given  against 
him  for  67/«  is.  7</.  the  full  balance. 


•  »  ♦  4» 


Obobob  M'CtTLLOTTGn  and  Isabella  his  wife  against  James  Allen, 

JoHK  Lice  and  Benjamin  CosimN. 

To  bar  a  widow  of  dow^r  by  a  doviae,  it  must  be  ^her  so  expressed,  or  there  must  be  a 
strong  and  aeoessary  impUoatioa  to  that  efTect^  or  it  most  be  inconsistent  with  or  repug- 
nant to  herclainL 

DowEB  of  7  messuages,  2  bams,  7  gardens,  2  orchards,  30  acres 
of  meadow,  600  acres  of  arable  land,  and  200  acres  of  woodland,  in 
Little  Britain  township. 

The  tenants  pleaded  a  devise  given  by  the  last  will  of  Thomaa 
6nU)b  to  Isabella  the  demandant^  his  widow,  and  excepted  by  her, 
in  lieu  of  her  dower  at  common  law  (prottt  will.) 

The  substaace  of  the  will  was  as  follows :  Th&  testator  gave  to 
to  his  son  in-law  Joseph  M'Oreary  and  Ann  his  wife  25Z.,  and 
to  his  son  &4aw  Alexander  Laughlin  and  Charity  his  wife,  the  like 
sum  of  25Z.  and  to  his  daughter  Prudence  160Z.,  her  mare,  saddle^ 
bridle,  bed  and  furniture.  To  his  son  Joseph  Grubb,  his  heirs  and 
assigns,  a  certain  traM  ei  land  marked  out  for  him  in  the  presence 
of  witnesses.  To  his  daughter  Jane  150Z.,  a  good  mare,  saddle  and 
bridle,  bed  and  ftmiture,  when  she  came  to  the  age  of  18  years. 
To  his  sons,  John  Thomas^  William  and  Benjamin  Grubb,  and  their 
respective  heirs  and  migns,  eertain  other  trasts  of  land  marked  out 
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fi)r  them  respectiTely  in  the  presence  of  witnesses.  To  his  son  James 
6nibb  8002.  And  then  came  the  following  clauses :  ^'And  farther 
it  is  mj  will,  that  if  any  one  of  my  sons  depart  this  life  before 
their  marriage,  or  arriving  at  the  age  of  21  years,  I  order  that  his 
tract  of  land  be  given  to  my  son  James  Gmbb,  his  heirs  and  assigns, 
and  the  3002. 1  left  to  him  the  said  James,  to  be  equally  divided 
amongst  the  rest  of  my  sons ;  and  further  if  the  said  James  depart 
this  life  before  his  marriage,  or  arriving  at  the  age  of  21  years,  the 
money  to  be  equally  divided  amongst  the  rest  of  my  sons;  and  fur- 
ther, if  my  daughter  Jane  depart  this  life  before  her  marriage,  or 
atriving  at  the  age  of  18  years,  then  her  1602.  to  be  equally  divided 
between  my  wife  and  sons.  And  further,  I  give  unto  my  well  beloved 
wife  Isabella  Grubb,  the  remaining  part  of  all  my  personal  estate, 
and  the  benefits  of  all  my  real  estate,  till  my  sons  come  of  age  to 
enjoy  their  possessions."  And  finally  he  appoints  his  wife  Isabella 
his  sole  executrix. 

The  demandants  replied,  that  the  said  devise  was  not  given  or 
accepted  by  the  said  Isabella  in  lieu  of  dower.  This  action  had 
been  originally  brou^t  against  all  the  tenants  of  the  lands  whereof 
the  testator  died  seized ;  but  the  deaths  of  Alexander  Ewing,  (who 
had  bought  John  Grubb's  tract  and  part  of  Thomas  Grubb's  tract,) 
and  John  Jones,  (who  had  bought  James  Grubb's  tract,  and  the 
lesidne  of  Thomas  Grubb's  tract,)  two  of  the  tenants,  were  sug^ 
gested  on  record ;  and  consequently  the  tract  devised  to  Benjamin 
iHiidi  he  had  conveyed  to  Allen,  lack  and  Gobum,  only  came  in 
question. 

William  Grubb  died  in  his  minority,  and  James  his  brother  suc- 
ceeded to  his  tract,  who  sold  to  John  Jones. 

Benjamin  Grubb  came  of  age  on  the  81st  March  1796,  and  then 
eame  into  possession  of  the  tiuct  devised  to  them. 

It  appeared  that  this  farm  was  of  the  yearly  value  of  SOL  and  a 
verdict  passed  for  the  demandants,  with  402.  damages,  Bubject  to 
Ae  court's  opinion  on  the  point  reserved,  whether  the  devise  to  the 
widow  did  not  bar  her  dower. 

The  court,  after  consideration  of  the  case  in  their  chambere  de> 
aired  that  the  defendant's  counsel  would  produce  the  authorities 
on  which  they  relied. 

The  counsel  on  both  sides  declined  arguing  the  point ;  but  those 
for  the  defendants  barely  referred  to  the  decision  of  the  Supreme 
Court  in  Hamilton  v.  Buckwalter,  in  December  term  1798,  and 
wished  the  judgment  of  the  court  might  be  deferred  until  the  next 
September  term. 
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This  however,  the  court  refused,  declaring  that  they  conceived 
it  to  be  an  impropriety  to  postpone  giving  their  judgment,  when 
they  entertained  no  difficulty  in  their  own  minds.  The  counsel 
had  it  in  their  power  to  appeal  to  the  Supreme  Court,  if  they  were 
dissatisfied  with  the  opinion  of  tlie  justices^  now  present,  upon  giv- 
ing the  certificate  prescribed  by  the  late  circuit  law.  4  St.  Laws. 
862,  §  4. 

The  demandant's  counsel  then  prayed  the  opinion  of  the  court. 

By  the  court.  After  the  very  full  consideration  which  has  been 
given  to  the  case  of  Hamilton  v.  Buckwalter,  it  would  be  a  waste 
of  time  now  to  cite  decisions  respecting  the  right  of  dower,  where 
the  former  husband  has  made  a  devise  to  his  widow.  Most  of  the 
cases  in  the  books,  were  cited  in  that  cause  by  the  judges,  who  gave 
their  opinions  &eriati/nij  after  long  advisement.  There  the  jndg* 
ment  was  rendered  in  favor  of  the  tenant.  But  the  present  will  is 
very  dissimilar  from  that  of  John  Patton,  on  which  the  determina- 
tion rested*  The  devise  to  the  widow,  was  ^^  of  all  his  lands  in 
Lampeter  township,  during  her  natural  life  of  widowhood,  she 
making  no  waste  thereupon ;  but  in  case  she  married,  she  was  then 
to  leave  the  plantation,  and  to  receive  502.,  a  horse  and  saddle,  with 
her  bed  and  bed  clothes.''  A  freehold  estate  was  actually  devised 
to  her,  and  upon  the  determination  thereof,  she  was  to  relinquish 
the  land  and  receive  a  sum  of  money  and  sundry  specific  articles 
as  an  equivalent. 

Considering  the  present  will  as  a  simple  question  of  intention, 
it  is  but  mere  conjecture  to  say,  that  the  testator  intended  to  bar 
her  of  dower  by  the  devise  ^^  of  the  benefits  of  all  the  real  estate, 
till  his  sons  came  of  age  to  enjoy  their  possession."  There  is  no 
strong  and  necessary  implication,  that  the  widow  should  not  have 
both  her  devise  and  dower.  The  mind  in  such  a  case,  must  be  free 
of  all  doubts*  The  devise  to  her  is  not  inconsistent  with,  or  repug- 
nant to  her  claim  of  dower,  which  the  bounty  of  the  law  gives  her. 
And  on  the  fullest  reflection,  we  cannot  perceive  that  the  case  be- 
fore us  is  so  circumstanced,  as  to  justify  a  deviation  from  the  gen- 
eral  rule  of  law;  and  therefore  find  ourselves  constrained  to  give 
judgment  for  the  demandants. 

Brackenridge,  J.  was  present  and  concurred  therein. 

Messrs.  Hopkins  and  G.  Smith  for  the  demandants. 
Messrs.  Eittera  and  Montgomery  for  the  tenants. 
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AT  A  CmCUIT  COURT,  AT  WEST  CHESTER,  MAT  1800. 

COBAIC,  8HIPPEN,  OHISF  JU6TI0B,  AKD  YEATES. 


JoHK  Hare  agavMst  Jobvpb.  Fuby. 

Goenllj  in  tKBpaas,  the  plaintiff  may  recover  mesne  profits  for  sudi  time  as  the  de- 
fiBBdant  maj  have  been  in  possession ;  but  in  the  case  of  jointt-enantSi  or  tenants  in 
eonmon  Teoovermg  in  gectment,  they  are  restricted  to  a  reasonable  time  after  jndg- 


Ths  plaintiff  declared  in  trespass  for  mesne  profits  of  two  fifth 
puis  of  two  parcels  of  land,  sitnate  in  Kew  London  township,  from 
10th  May  1780  to  10th  September  1795.  The  defendant  pleaded 
not  guilty  and  the  statute  of  limitations. 

The  plaintifi  showed  the  record  of  an  ejectment  brought  by  his 
nominal  lessee  against  the  defendant,  wherein  a  demise  was  laid  on 
die  10th  June  1788  for  seven  years.  The  suit  had  been  removed 
into  the  Supreme  Court,  and  on  a  distrmgaa  being  issued  for  a 
jury  at  Nisi  Prius  on  the  9th  May  1791,  the  defendant  admitted  on 
record,  that  the  lessor  of  the  plaintiff  was  entitled  to  two  fifth  parts 
of  the  land  in  question,  and  consented  that  judgment  should  be 
entered  for  him  for  that  proportion  of  the  lands,  the  plaintiff  pay- 
ing ooets. 

The  writ  in  the  present  action  issued  on  the  10th  September 
1795,  and  the  plaintiff  admitted  that  he  was  barred  by  the  limita- 
tion act  from  recovering  damages  prior  to  the  10th  September  1789, 
bat  contended  that  he  was  entitled  to  mesne  profits  from  that  peri- 
od until  the  time  of  his  coming  into  possession,  shortly  before  the 
eommencement  of  this  suit.  A  writ  of  possession,  had  been  taken 
out  in  the  ejectment,  returnable  to  January  term  1792,  but  it  did 
not  appear  to  be  executed. 

The  defendant's  counsel  objected  that  the  plaintiff  should  not 
profit  by  his  own  laches.  He  had  it  in  his  power  to  compel  the  de- 
fiendant  to  let  him  into  possession,  and  if  he  has  chosen  to  delay 
his  appropriate  remedy,  he  shall  not  reap  the  profits  of  the  labors 
of  his  partner  in  the  land.  Beyond  the  time  laid  in  the  demise  in 
the  ejectment,  the  verdict  proves  nothing :  there  is  no  difference 
between  a  verdict  in  ejectment,  and  a  judgment  by  default  or  by 
oonfession.  2  Burr.  668.  Mesne  profits  can  only  be  recovered  be- 
tween the  time  of  demise  and  recovery  in  ejectment.  15  Yin.  895, 
pL  4. 1  Lit.  Pr.  Beg.  596.  No  evidence  of  profits  can  be  received 
Iwyond  the  term  originally  declared  for.  1  Dall.  172. 
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On  the  part  of  the  plaintiff,  it  was  fiaid,  that  a  tenant  in  com- 
mon might  clearly  support  trespass  for  mesne  profits,  2  Wils.  115, 
and  in  the  reason  of  the  thing,  his  right  to  compensation  must  be 
co-extensive  with  the  adverse  possession  of  his  companion.  His 
redress  should  be  proportioned  to  the  injury  he  has  received.  The 
recovery  in  the  case  cited  from  Lilly,  must  mean  an  execution  exe- 
cuted ;  it  cannot  be  understood  of  the  verdict,  2  Wils.  121,  because 
injustice  would  be  done  in  many  cases  at  Kisi  Prius,  where  judg- 
ments are  not  rendered  for  several  months  afterwards.  Where  the 
judgment  is  against  the  tenant  in  possession,  and  trespass  is  brought 
against  him,'it  is  sufficient  to  produce  the  judgment,  without  prov- 
ing the  writ  of  execution  executed,  because  by  entering  into  the 
common  rule,  the  defendant  is  estopped  both  to  the  lessor  and  les- 
see ;  aliteTj  where  judgment  Is  entered  against  the  casual  ejector. 
1  Stra.  5.  Bull.  87.  The  action  for  mesne  profits  is  like  trespass,  with 
a  corUinuandOy  2  Barnes  368,  Stanynought  v.  Oosins  ;  and  in  tres- 
pass, the  plaintiff  shall  not  be  compelled  to  bring  separate  actions 
for  every  day's  separate  offence.  2  Eol.  Ab.  545. 1  Ld.  Baym.  240. 
Here  the  period  complained  of  is  within  the  term  laid  in  the  eject- 
ment. 

By  the  court.  After  a  recovery  in  ejectment,  the  general  rule  is, 
that  the  plaintiff  may  recover  mesne  profits  against  the  defendant 
for  such  length  of  time  as  he  can  prove  him  to  have  been  in  pos- 
session ;  if  he  goes  beyond  the  time  laid  in  the  demise,  the  defend- 
ant, may  controvert  his  title,  or  may  plead  the  statute  of  limitations, 
if  the  plaintiff  attempts  going  back  above  six  years.  Bull.  87,  88. 
But  a  natural  distinction  presents  itself  in  the  case  of  one  joint-ten- 
ant, or  tenant  in  common  recovering  the  possession  against  their 
partners  on  an  actual  ouster.  The  defendants  in  such  instances 
hold  undivided  interests  and  cannot  be  compelled  to  relinquish  the 
entire  possession.  It  was  incumbent,  therefore,  on  the  plaintiff, 
to  obtain  possession  under  the  proper  writ,  or  otherwise,  in  a 
reasonable  time  after  judgment  in  the  ejectment ;  and  if  he  is  re- 
miss herein  for  years,  he  shall  not  charge  the  defendant  as  a  tres- 
passer. Here  the  judgment  was  absolute  at  Nisi  Prins  on  the  9th 
May  1791,  and  allowing  one  month  thereafter  as  a  reasonable  time 
fot*  obtaining  the  service  of  a  habere  facias  possemon&ni  the  plain- 
tiff is  entitled  to  mesne  profits  from  the  10th  September  1789  to  9th 
June  1791,  being  If  years,  and  for  no  longer  space  of  time. 

Yerdict^?9Y>  quer.  for  85ZL  damages. 

Messrs.  T.  Boss  and  Hemphill,  pro  qtier. 

Messrs.  M'Eean  and  Porter,  jm>  def. 
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John  Ksnutsdy  against  TuoMJiA  Bustok  Ejbnkbdt. 

On  a  will  dated  in  June  1778,  deyising  a  legacy  of  600^  it  i8*tlie  proyince  of  auditors 

and  not  of  a  jnry  to  determine  whether  the  depreciation  act  applies  thereto. 

• 

Debt,  9ur  legacy.    Plea,  payment,  with  Ibave,  &c. 

John  Kennedy,  the  father  of  the  partieB,  by  his  will,  dated  15th 
Jime  1778,  devised  to  the  defendant,  his  eldest  son,  two  fifth  parts 
of  his  estate,  real  and  personal,  he  paying  to  his  brother  John  500  J. 
▼hen  he  should  become  of  age.  To  his  daughters  Mary  and  Sarah, 
and  to  his  son  John,  each,  one  fifth  part  of  his  said  estate,  and  to 
the  Presbyterian  Charlestown  Congregation  152.,  together  with  52. 
in  the  hands  of  David  John,  provided  they  should  therewith  sur- 
round their  graveyard  with  a  stone-  wall. 

Mr.  T.  Boss  for  the  plaintiff  contended,  that  it  was  evidently  the 
intention  of  the  testator  to  put  his  sons  in  a  state  of  some  equality, 
therefore  intended  tlie  5002.  as  specie.  Mr.  Hemphill  for  the  de- 
tmdant  insisted,  that  the  testator  being  a  warm  advocate  for  the 
money  emitted  by  congress,  and  having  had  no  dealings  in  hard 
money  during  the  revolutionary  war,  must  be  supposed  to  mean 
the  bills  of  credit  then  in  circulation. 

By  the  court.  This  is  mere  conjecture  on  both  sides.  Nothing 
can  be  inferred  with  certainty  an  visoeribus  tesiamenUj  the  only  cir- 
cumstance of  any  moment  being  the  inadequacy  of  202.,  (at  four  for 
one,)  to  inclose  a  churdi-yard  with  a  stone  wall.  But  the  testator 
here,  has  not  expressed  his  meaning,  in  what  species  of  cash  this 
500/.  should  be  paid ;  and  are  the  court  and  jury  to  make  a  guess 
at  the  justice  of  the  case,  without  sure  data  t  This  case  appears  to 
be  within  the  meaning  of  the  depreciation  act  of  3d  April  1781.  1 
DalL  St  Laws,  880.  It  is  ^^  a  debt  or  demand,  incurred  -  between 
the  1st  January  1777  and  the  1st  March  1781."  It  is  a  dispute 
about  depreciation  singly.  1  Dall.  248.  Auditors  under  the  act 
possess  the  authority  of  examining  the  parties  on  interrogatories,  and 
can  with  more  facility  investigate  "the  nature  and  circumstances  of 
the  ease.''  From  former  wills  of  the  testator,  his  usual  habits,  ex- 
pteasions  respecting  his  family,  &c.,  they  may  be  enabled  to  form 
a  ocnrect  judgment  of  his  intention :  they  have  powers  which  we  do 
not  possess. 

Yeates,  J.  added,  that  the  case  of  Levan  v.  Fry,  at  Beading,  was 
determined  on  the  same  principles. 

The  court  discharged  the  jury,  and  nominated  auditors,  which 
vers  struck  by  both  parties. 
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David  Ghalfont,  assignee  of  Frnoeb  Goodwin,  one  of  the  execu- 
tors of  Maby  OtooDwsN  against  Calbb  Johnston,  surviving  ex- 
ecutor of  BoBEBT  Johnston. 

Suit  by  assignee  of  a  bond,  assigned  by  one  executor  of  the  obligor  against  the  other 
executor,  who  was  also  the  surviving  executor  of  the  obligor,  maybe  supported  unless 
the  formality  of  the  assingnment  is  pleaded  in  abatement. 

QusBre,  If  so  pleaded,  whether  such  suit  is  not  maintainable  in  PennsylTania  from  nec- 
essity of  tiie  case. 

Debt  148?.  on  bond.  Pleas,  payment  with  leave,  &c.  plene  ad- 
mmisl/ravit  and  want  of  assets. 

The  facts  turned  out  on  evidence,  as  follow.  The  bond  was 
dated  27th  October  1768,  conditioned  for  the  payment  of  742. 
within  one  year,  with  legal  interest.  Ten  different  sums  were  ia* 
dorsed,  paid  on  account  of  interest,  the  last  bearing  date  on  the  12th 
October  1780. 

Bobert  Johnston,  the  obligor,  madejhis  will  on  the  26th^July  1769, 
and  thereby  appointed  Caleb  Johnston,  the  now  defendant,  and 
Simon  Johnston,  since  deceased,  his  executors,  and  soon  afterwards 
died. 

Mary  Goodwin,  the  obligee,  made  her  will  on  the  27th  Novem- 
ber 1782,  and  thereby  appointed  Frances  Goodwin  and  the  afore- 
said Caleb  Johnston  her  executors. 

On  the  17th  January  1792,  the  said  Caleb  Johnston  settled  his 
administration  accoont  on  the  estate  of  the  obligor,  in  New  Oastle 
county,  in  the  state  of  Delaware,  whereby  there  appeared  a  balance 
in  favor  of  the  accountant  of  4772.  7«.  1^. 

And  on  the  15th  July  1796,  Frances  Goodwin  assigned  the 
obligi^tion  to  the  plainti£ 

Mr.  Hemphill  for  the  defendant  insisted,  that  the  present  suit 
could  not  be  supported  by  the  plaintiff  as  assignee,  Oaleb  Johnston 
one  of  the  executors  of  the  obligee  not  having  joined  in  the  assign* 
ment  It  was  the  folly  of  Mrs.  Goodwin  to  nominate  him  her  exe- 
cutor, who  was  one  of  the  executors  of  her  obligor,  and  known  by 
her  to  be  such. 

Per  cur.  The  testatrix  might  not  have  known  this  fact,  bnt 
at  any  rate,  if  this  technical  nicety  was  intended  to  be  insisted 
on,  it  should  have  been  pleaded  in  abatement,  like  the  case  of 
part  owners  not  sued.  2  Bla.  Bep.  696,  947.  5  Barr.  2618. 
6  Term  Bep.  651.  Perhaps  it  would  be  dificult,  if  not  im* 
practicable,  to  have  given  the  plaintiff  a  better  writ.  Caleb 
Johnston  was  not  compellable  to  join  in  the  assignment,  nor 
could  he  be  reasonably  expected  to  join  in  a  suit  against  him* 
8el£  Under  such  circumstances,  a  bill  would  certainly  be  sup- 
portable in  Chancery  against  the  now  defendant.    Courts  in  this 
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stftte  adopt  the  rales  of  equity,  which  form  a  part  of  our  law.  We 
are  not  neceBsarily  called  on  to  saj  in  the  present  instance,  how  far 
we  should  feel  oorselves  obliged  to  follow  the  practice  of  a  Court  of 
Chancery,  to  prevent  injustice,  if  even  a  plea  in  abatement  had  been 
pat  in  to  the  form  of  the  assignment. 

It  appearing  afterwards,  that  Johnston's  executors  had  paid  lega* 
des  to  a  greater  amount  than  the  balance  found  due  to  them  on  their 
account,  and  the  sum  due  on  the  present  obligation,  it  was  agreed  that 
a  verdict  should  be  given  for  the  plaintiff  for  148/.  debt,  22/.  16s.  ^d. 
damages,  and  six  pence  costs. 

Mr.  T.  Boss,  pro  quer. 


■»»•*» 


AT  A  CIRCUIT  COURT,  AT  NEWTOWN,  JUNE  1800. 

CORAM,  SHIPPSK,   CHIEF  JUSTICE,  AND  YEATES. 


Stephen.  Shbwel,  who  survived  Joseph  Shbwel,  against  Joseph 
Fell,  Esquire,  late  sheriff  of  Bucks  counlp^. 

In  debt  aguslBt  a  sheriff  for  an  escape,  evidenoe  that  he  did  ndt  arrest  the  prisoner  till 
three  days  after  the  return  of  co.  to.  which  he  had  returned  in  custod  j,  is  not  ad- 
missible. The  Stat  of  18  £d.  1,  c  11,  &  1  Ric.  8,  c.  12,  conoerning  escapes,  extend  to 
PennsjlTsais.  In  debt  for  an  escape  from  m.  mi.  the  Jury  must  find  the  whole  debt 
and  costs. 

Debt  933/.  14«.  Id.  for  an  escape*    Plea  m/  debt  and  issue. 

It  appeared,  that  the  plaintiff  as  surviving  partner,  recovered  judg* 

ment  against  Bobert  Shewel,  and  \aiBXkeSi  fieri  facias  diereon  to  August 

term  1795,  which  was  returned  ^^  nulla  bona,**    He  afterwards  took 

out  a  capias  ad  sati^aciendum,  returnable  to  August  term  1796, 

ddit  928/.   Is.  2d.  costs  61.  Is.  5d.  which  was  returned  by  the  now 

defendant  then  sheriff  ^*  cepi  corptts  et  eommittitur.*^    This  ca.  sa. 

issued  on  18th  July  1796,  but  it  did  not  appear  when  the  defendant 
received  it. 

It  was  proved  that  Robert  Shewel  was  seen  at  large,  walking  by 

himself  in  Newtown,  on  the  3d  day  of  August  term  1796 ;  and  in  the 

afternoon  of  that  day  he  was  confined  in  gaol.     He  applied  during  the 

term  for  the  benefit  of  the  insolvent  acts,  and  upon  giving  notice  to 

his  creditors,  his  discharge  was  opposed  by  the  plaintiff's  counsel,  but 

it  was  then  declared  that  the  escape  was  intended  ^  be  insisted  on. 

The  court  on  argument,  discharged  him,  without  taking  the  escape  into 

consideration. 

Vol.  m.  2 
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The  defendant  offered  to  show,  that  he  did  not  take  Robert  Shewel 
on  the  ca.  sa.  until  the  8d  day  of  the  term,  being  on  Wednesday  ;  but 
the  counsel  of  the  plaintiff  excepted  thereto,  as  it  would  contradict  the 
sheriff's  return.  It  was  said  also,  that  this  should  have  been  pleaded 
and  the  plaintiff  might  have  demurred  thereto,  or  taken  issue  tibereon* 
In  the  latter  case,  it  was  possible  the  evidence  might  be  admitted. 

In  support  of  the  testimony,  the  defendant  insisted,  that  a  favorable 
construction  was  to  be  put  on  escapes  which  are  so  highly  penal  to 
sheriffs  and  gaolers.  8  Co.  44,  a,  6.  A  sheriff  cannot  arrest  a  party 
after  the  return  of  the  writ.  2H.  Ala.  29.  And  he  cannot  be  charged 
with  an  escape,  before  he  has  taken  him  by  a  legal  authority.  2  Bac. 
236.  If  he  arrests  him  on  Sunday,  he  is  not  so  chargeable.  6  Mod. 
95.  1  Salk.  78.  Where  a  sheriff  returned  on  a  ca.  sa.  quod  cepit 
corpitSy  and  no  debt  being  brought  against  him  for  the  escape,  he 
pleaded  quod  non  arrestavii^  on  which  issue  was  taken ;  it  was  ad- 
judged, that  the  sheriff  was  not  estopped  by  his  return,  though  the  court 
might  amerce  him.  Mitchel  v.  Henning,  cited  by  counsel  arguendo.  2 
Rol.  Rep.  57,  58.  S.  C.  10  Yin.  117,  pi.  36.  It  would  seem  there- 
fore, that  the  sheriff's  return  is  not  conclusive,  but  that  the  same  may 
be  avoided  by  other  proof. 

Per  cur.  In  the  last  case,  the  plaintiff's  counsel  took  issue  on  the 
point  of  the  arrest,  which  let  in  the  proof.  But  he  certainly  might 
have  demurred  to  the  plea.  The  admission  of  the  testimony  contended 
for  would  be  productive  of  the  most  injurious  consequences  to  suitors. 
The  sheriff  in  effect  denies  hereby  his  own  return  on  record.  If  on  a 
fieri  faciasj  he  endorses  ^^  goods  levied,  to  the  value  of  the  debt  and 
costs,"  or  ^^  levied,  sheriff  for  debt  and  costs,"  it  cannot  lie  in  his 
power  to  disaflirm  his  returns.  Even  if  one  becomes  security  to  the 
sheriff  in  a  bail  bond,  he  shall  not  be  allowed  to  say  that  the  sheriff  did 
not  arrest  the  principal.  1  Stra.  444,  643.  The  sheriff  by  his  indorse- 
ment on  the  ca.  sa.  has  concluded  himself,  as  to  his  having  the  person 
of  the  debtor  inhis  custody,  on  the  return  day  of  the  writ.  The  evi- 
dence most  be  overruled. 

The  defendant's  counsel  then  contended,  diat  this  was  a  hard  action, 
founded  on  two  antiquated  statutes,  the  extension  whereof  to  this  state, 
was  highly  questionable.  At  common  law,  case  only  lies  for  an  escape, 
wherein  the  jury  might  on  a  foil  consideration  of  all  circumstances, 
give  such  damages  as  the  party  had  really  sustained  by  the  misconduct 
of  the  officer.  The  first  statute  which  gave  an  action  of  debt  in  such  a 
caM  was  18  Ed.  1,  c.  11^  (called  Westm.  2,)  and  the  second  was  1 


1800]  OF  PENNSYLVANIA.  19 

Bic  2,  c.  12,  which  though  it  mentions  only  the  warden  of  the  fleet, 
jet  has  been  extended  by  construction  to  all  gaolers.  Under  this  lat- 
ter statute,  it  is  said  that  the  party  who  suffers  by  the  escape,  shall 
haye  the  same  remedy  against  the  gaoler  which  he  had  against  the 
debtor.  2  Term.  Bep.  132. 

Oar  local  situation  differs  greatly  from  England,  which  is  an  old 
settled  country.  Our  sheriffs  have  not  the  castles  and  fortresses  of 
the  ancient  viscounts.  The  strictness  of  practice  to  which  the  ofiScers 
of  Great  Britian  have  long  been  accustomed,  would  ill  suit  our  gov- 
ernment. It  is  apprehended,  that  these  principles  were  supported  by 
the  late  Chief  Justice,  in  the  case  of  Benjamin  Fuller  v.  James  Asb, 
esq.,  tried  in  bank,  September  term  1795,  wherein  the  defendant's 
counsel  took  great  latitude)  and  gave  in  evidence  without  opposition, 
the  intentions  of  the  creditors  to  release  Captain  Southern,  the  pris- 
oner, his  great  indigence,  the  iusufficiency  of  the  gaol,  and  fresh  pur- 
suit made  after  him.  A  verdict  was  there  given  for  the  defendant, 
wiih  liberty  to  move  for  a  new  trial.  But  the  matter  had  been  since 
dropped. 

Why  ought  not  the  jury  here  to  be  left  at  liberty  to  find  what  damages 
tliey  conscienoiously  deem  to  be  just  ?  The  only  question  would  be  in 
JQStioe,  has  the  plaintiff  sustained  any  loss  by  the  misconduct  of  the 
defendant  in  office  7  Robert  Sbewel  was  so  poor  that  nothing  could  be 
estracted  from  him  on  the  ji.  fa.  Two  days  earlier  confinement 
would  not  have  added  to  his  ability  to  pay  this  large  debt.  In  an  ac- 
tion against  an  attorney  for  negligenoe,  by  reason  whereof  the  plain- 
tiFs  debtor  was  superseded  from  the  custody  of  the  marshal,  there  was  a 
recovery  of  500/.  instead  of  3000Z.  the  whole  debt,  according  to  a  former 
verdict,  had  in  the  same  cause.  Bussell  v.  Palmer.  2  Wils.  328.  And 
it  was  well  observed  by  Erskine,  that  it  is  strange  the  nature  of  the  action 
should  alter  the  right  of  the  parties,  or  the  law  upon  the  subject. 
Though  formerly  the  courts  were  rather  strict  in  actions  of  debt,  it  is 
not  now  necessary  that  the  plaintiff  should  recover  the  whole  sum  de- 
manded. 2  Bl.  Rep.  1221.  Doug.  6,  703,  n.  4.  2  Term.  Rep.  129. 
If  this  had  been  an  action  on  the  case  for  the  same  cause,  it  cannot 
be  denied  but  that  the  jury  might  give  only  nominal  damages.  At  law  in 
sn  escape  against  the  marshal,  he  has  the  prisoner's  equity,  and  may 
give  in  evidence  his  poverty,  &;c.  2  Yem.  89.  If  the  court  should 
incline  against  the  defendant  on  both  points,  it  is  requested,  that  the 
same  shcmld  undergo  a  further  investigation,  before  all  the  judges. 

£.  eontra^  for  &e  plaintiff.    A  more  full  discussion  before  all  the 
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court,  is  not  objected  to,  in  any  shap^  which  may  be  deemed  proper, 
on  account  of  its  importance. 

As  to  the  statutes  of  Westm.  2,  and  1  Rich.  2,  c.  12,  there  can  be 
little  doubt  of  their  extension.  They  have  always  been  practised  un- 
der ;  and  it  is  of  as  much  moment  to  the  citizens  of  Pennsylvania  to 
restrict  the  officers  of  justice  to  a  proper  discharge  of  their  respective 
duties,  as  to  the  subjects  of  Great  Britain,  Those  acts  are  highly  fit- 
ting to  our  local  situation.  No  determination  was  given  by  the  court 
in  the  case  of  Fuller  v.  Ash,  and  the  verdict  has  been  thought  to  rest 
on  the  insufficiency  of  the  gaol,  after  repeated  notice  to  the  commission- 
ers of  Philadelphia  county,  and  the  declared  intentions  of  the  prisoner's 
creditors  to  enlarge  him.  Escape  lies  either  against  the  sheriff  or 
gaoler.  1  Salk.  18.  One  in  custody  and  seen  at  large  afterwards,  the 
sheriff  is  chargeable  for  the  debt.  He  should  be  kept  in  arcta  tt  sal- 
va  custodia ;  his  confinement  is  his  punishment,  and  the  only  satis- 
faction he  makes  to  his  creditor.  8  Bl.  Com.  415.  Debt  lies  against 
a  sheriff  for  an  escape  to  recover  the  whole  debt  and  damages,  if  a 
defendant  taken  in  execution  be  afterwards  seen  at  large,  for  any  the 
shortest  time,  even  before  the  return  of  the  writ.  2  Bl.  Rep.  1048. 
In  ihis  case,  Russel  n.  Palmer  was  cited  by  the  defendant's  counsel, 
but  De  Grey,  C.  J.  remarked  thereon,  that  it  was  not  the  case  of  an 
escape.  lb,  1050.  Besides  that  suit  was  not  brought  in  debt,  but  case. 
The  reasoning  of  Erskine  is  contradicted  by  Buller,  J.  in  the  page 
cited  and  the  following  one.  The  true  ground  is,  that  the  statutes 
gave  an  action  of  debt  against  the  sheriff  or  gaoler,  to  recover  at  once 
the  sum  for  which  the  prisoner  was  charged  in  execution." 

The  dictum  of  the  Lord  Chancellor  in  2  Yem.  89,  can  only  refer 
to  an  action  on  the  case  brought  for  an  escape  on  mesne  process  ;  in 
w'aich  it  is  clear  that  the  officer  may  take  advantage  of  his  prisoner's 
inability  to  pay.  A  voluntary  escape  cannot  be  purged  by  a  fresh 
pursuit.  3  Term  Rep.  892. 

Shippen,  C.  J.  in  his  charge  to  the  jury,  observed,  that  this  possi- 
bly might  be  a  hard  case  on  the  sheriff.  But  the  policy  of  the  law  has 
introduced  general  regulations,  which  must  necessarily  govern  ail  cases, 
though  in  the  event,  individuals  may  be  affected  thereby  with  some  de- 
gree of  rigor.  All  officers  in  public  employments,  who  receive  emolu- 
ments for  their  services,  are  bound  to  perform  their  relative  duties  un- 
der certain  penalties.  The  office  of  sheriff  {is  of  the  utmost  impor- 
tance to  the  due  administration  of  both  criminal  and  civil  justice  in  gov* 
ernments  constituted  like  our  own.    It  is  his  duty  to  perform  his  several 
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foQCtioDS  with  firmness  and  integrity,  and  f ai^fullj  to  ezecate  all  pro- 
6668  directed  to  him,  withoat  favor  or  affection.  He  has  no  power  ar- 
bitrarily to  constitute  himself  a  judge  of  the  rights  of  suitors,  and  dis- 
appoint judgments  and  executions.  Should  such  a  practice  prevail, 
and  receive  the  sanctions  of  courts  and  juries,  the  injurious  consequen- 
eee  attending  it  are  very  evident* 

The  common  law  and  such  of  the  statute  laws  of  England  as  were 
enacted  before  the  settlement  of  the  late  province,  applicable  to  our 
local  situation,  have  been  adopted  here,  both  before  and  since  the  rev- 
ohtion.  1  Dall.  St.  Laws  183,  728.  2  Dall.  Rep  894.  They  form  a 
part  of  our  code,  under  certain  modifications  sanctioned  by  the  judicial 
authority.  The  English  decisions,  however,  do  not  universally  com- 
port with  our  circumstances.  Such  is  the  case  as  to  promissory  notes 
wherein  we  do  not  adopt  their  strictness  of  notice  of  non-payment  by 
the  drawers,  so  as  to  charge  the  indorsers.  So  the  sheriffs  in  England 
are  bound  to  see  to  the  sufficiency  of  their  gaols ;  but  it  is  presumed, 
that  here,  if  they  or  their  gaolers  are  in  no  default,  but  use  every  due 
and  proper  precaution  to  prevent  their  prisoners  from  escaping,  and 
yet  an  escape  takes  place  from  the  manifest  insufficiency  of  the  gaol, 
(as  in  the  instance  of  log  buildings  of  the  frontier  counties,  &;e. )  the 
penalty  cculd  not  be  exacted  ;  more  particularly,  where  the  commis- 
sioners of  the  county  have  been  previously  apprised  of  such  defects. 

At  common  law,  case  lies  for  an  escape,  wherein  a  jury  assess  dam- 
ages, according  to  all  the  existing  circumstancf^s.  Under  the  statutes 
cited  at  the  bar,  the  plaintiff  is  entitled  to  recover  in  an  action  of  debt 
for  the  escape  of  his  debtor  out  of  execution  against  the  sheriff,  or  gaol- 
er, '*  in  the  same  manner  as  he  could  have  done  against  such  debtor." 
We  have  always  understood,  that  these  statutes  have  extended  to  tbis 
commonwealth,  and  that  they  have  uniformly  considered  as  beneficial 
general  provisions,  suitable  to  the  state  of  our  country.  We  can  see 
no  circumstances  in  the  present  instance  which  will  justify  a  departure 
from  the  settled  and  established  rules  of  law,  but  are  bound  to  pro- 
nounce it  to  be  an  escape,  for  which  the  defendant  is  answerable  for 
the  whole  debt  and  costs.  It  is  the  province  of  the  court  to  judge  in 
what  cases  the  rules  of  the  English  common  law  should  be  relaxed. 
Should  juries  assume  this  power,  the  necessary  consequence  would  be, 
that  the  utmost  uncertainty  must  ensue  from  the  fluctuating  opinions 
of  different  sets  of  jurors  in  different  counties.  The  strong  inclination 
of  our  minds  is,  that  the  statutes  of  Westm.  2,  and  1  Bic.  2,  c.  12, 
extend  here,  and  that  the  plaintiff  in  point  of  law  ought  to  recover  his 
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whole  debt  in  the  present  action.  Bat  the  conrt  will  not  be  ashamed 
to  retract  their  opinions  at  a  future  day,  if  they  should  find  that  they 
have  conceived  them  erroneously. 

The  jury  retired  and  staid  together  all  night  Next  morning  they 
came  into  court,  and  said  they  found  it  impossible  to  unite  in  a  yerdict* 
They  asked  the  court,  if  they  might  not  judge  of  the  escape  and  mod- 
erate the  sum  according  to  all  the  circumstances.  They  were  told,  the 
escape  was  a  simple  question  of  law  on  the  facts  being  ascertained, 
binding  on  the  court  and  their  consciences.  The  court  however  recom- 
mended a  compromise  to  the  counsel,  declaring  that  they  felt  as  men 
for  the  defendant's  situation,  though  they  would  not  shrink  from  their 
duty  as  judges.     This  was  unavailing. 

The  court  then  told  the  jury,  that  as  at  present  informed,  they  per- 
sisted in  their  former  opinion,  that  a  verdict  ought  to  be  rendered  for 
the  plaintiff  for  the  whole  debt  and  costs. 

The  jury  then  again  retired,  and  in  the  coune  of  half  an  hour,  found 

a  verdict  for  the  plaintiff  for  9882.  14s.  Id.j  which  the  court  publicly 
approved  of. 

Judgment  was  rendered  for  the  plaintiff,  on  the  verdict,  without 

prejudice  to  the  defendant,  on  appeal  on  the  legal  points.  1st,  Whether 

the  parol  evidence  as  to  the  time  of  the  arrest  ought  not  to  have  been 

received  ?    2d,  Whether  the  statutes  of  Westm.  2  and  1  Ric.  2,  c.  12, 

do  extend  to  Pennsylvania  ?     8d,   Whether  the  jury  could  not  have 

awarded  less  than  the  original  debt  and  costs  ? 

Mr.  T.  Ross,/?ro  quer.    Mr.  Condy,  pro  def. 

This  appeal  was  argued  on  three  different  days  in  the  Supreme 
Court,  viz :  December  80th,  1802  ;  March  17th,  1808  ;  and  Decem- 
ber 28d,  1808  ;  and  the  judgment  was  afterward  aflbmed  by  the  whole 
court,  March  24th,  1804. 
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AT  A  CIRCUIT  COURT,  AT  EASTON,  JUNE,  1800. 

COBAH,  SHIPPBN,  CHIEF  JUSTICB,  AND  YEATBS. 


Lessee  of  William  Bell  against  Robert  Levers. 

[&  C.  4  DaU.  210  ] 

Letter  of  a  depnty  surveyor  to  his  aseistsnt  to  make  a  survey,  is  good  prima  facia 
eridence,  though  not  proved  to  have  been  delivered,  and  the  survey  has  been  made 
after  the  death  of  the  deputy  ;  but  it  may  be  repelled  by  other  proof. 

The  an^ority  of  an  assistant  surveyor  should  not  be  too  nicely  secrutinized  after  a 
great  lapse  of  time. 

A  survey  of  other  lands  on  a  lost  location  Is  of  no  more  efficacy  than  a  pocketed  appli- 
cation until  it  be  returned. 

The  limitation  act  of  26th  March  1786,  will  not  bar  a  recovery  on  a  descriptive  warrant 
without  a  survey,  where  proper  application  has  been  made  for  a  survey  and  thjS.party 
has  been  prevented  tberefoom  by  a  caveat. 

A  dedsioii  of  the  Board  of  Property  nuy  be  fully  questioned  at  law. 

Ejectment  for  seven  tracts  of  land  on  Leekawaxen  creek,  in  Upper 
&nithfield  township,  containing  2100  acres. 

The  plaintiff  founded  his  pretensions  on  an  application  made  by 
John  Seelj,  dated  September  6th  1766,  for  800  acres  of  land  on 
Lackawacky  adjoining  Jonas  Seelj,  and  a  survej  thereon  said  to  have 
been  made  by  the  said  ^'John  Seelj,  an  the  21st  July  1772,  of 
297  acres  28  perches,  and  returned  by  him  by  order  of  James  ScuU, 
D.  S." — ^Also,  on  the  following  four  warrants,  dated  29th  November 
1774  ;  one  to  Robert  Towers,  for  800  acres,  adjoining  John  Seely  to 
tlie  north  of  his  tract,  about  three  miles  above  the  falls,  on  the  main 
branch,  and  about  eight  miles  above  the  Indian  Orchard,  in  Northamp- 
ton county ;  one  to  Benjamin  Homer,  for  800  acres,  adjoining  Robert 
Towers,  on  the  main  branch  of  Leekawaxen  creek ;  one  to  John  Min- 

flhall,  for  BOO  aores,   adjoining  Benjamin  Homer,  on  Leekawaxen  ; 

and  one  other  to  John  Morrison,  for  300  acres,  adjoining  John  Seely 

to  the  south  of  his  land,  down  Leekawaxen,  on   the  main  branch. 

Likewise,  on  two  warrants,  one  dated  Febraary  28d  1775,  to  William 

Boberts,  for  300  acres,  adjoining  John  Morrison  to  the  south,  on  the 

branehes  of  Leekawaxen  ;  and  one  to  Amos  Taylor,  for  300  acres,  on  the 

Leekawaxen,  adjoining  William  Roberts,  on  the  south  side  of  his  trace. 

Sedj  conveyed  his  application  and  surveyed  to  Towers  in  consider- 

atioii  of  SO/.,  on  the  19th  May  1775,  which  together  with  the  warrants 

by  sundry  mesne  conveyances,  for  valuable  considerations,  became  vest- 
ed in  William  Bell. 

On  the  '\pt  December  1774,  Robert  Towers  paid  102/.  into  the  sur- 
veyor general's  office,  on  the  first  four  warrants;  and  on  the  18th 
August  1775y  William  Roberts  paid  45/.  15^.  into  the  same  office,  on 
the  two  laet  warrants. 

The  defendant  claimed  under  six  applications,  whereof  two  were  da- 
ted 4th  August  1765,  one  in  the  name  of  John  Williamson,  for  800 
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acres,  at  a  place  called  Elamos  Seat,  npon  the  main  branch  of  a  creek, 
running  out  of  the  Great  Swamp  over  the  Blue  Hills  ;  the  other  in  the 
name  of  Joseph  Dean,  for  200  acres,  about  a  mile  below  Elamus  Seat ; 
and  four  others,  dated  14th  August  1765,  each  for  300  acres; 
adjoining  each  other,  at  or  near  Elamus  Seat. 

It  appeared  that  the  lands  in  controversy  [were  about  seven  miles 
distant  from  Elamus  Seat,  (commoulj  called  the  Indian  Orchard, )  re- 
ferred to  in  the  defendant's  locations,  and  about  Jfour  miles  distant  from 
the  plaintiflfs  leading  application  in  the  name  of  John  Seelj,  but  the 
warrants  were  sufficiently  descriptive  of  the  disputed  grounds.  John 
Seely  and  Robert  Levers  originally  intended  to  have  taken  up  the  In- 
dian Orchard  and  adjacent  lands,  but  an  early  warrant,  dated  30th  July 
1765,  for  10,000  acres,  having  granted  to  Jonas  Seely,  the  same  were 
surveyed  to  him  and  returned. 

This  John  Seely  acted  as  an  assistant  to  James  Scull,  the  deupty 
surveyor  of  the  district,  who  wrote  a  letter  to  the  former,  dated  1st  Oc- 
tober 17T2,  directing  him  to  survey  such  lands  for  the  said  Robert 
Levers,  (who  paid  for  a  discovery  of  the  lands  in  the  applications, )  as 
he  should  direct,  and  in  the  manner  in  which  he  chose  to  have  the  laid  out. 

Seely  afterwards,  at  the  expense  of  Levers,  and  under  the  directions 
of  a  person  whom  he  had  employed,  on  the  22d  May  1773,  shifted  the 
orders  of  survey  and  executed  the  same  on  the  lands  in  dispute,  by 
running  the  outlines  thereof,  but  made  no  return  thereof  into  the  sur« 
veyor  general's  office,  nor  was  he  applied  to  for  that  purpose. 

It  did  not  appear,  when  the  survey  said  to  have  been  made  on  the  ap- 
plication of  John  Seely,  was  returned  into  the  office  of  the  surveyor  gen- 
eral ;  but  it  was  ascertained  by  a  variety  of  concurring  circumstances  that 
it  could  have  been  made  on  the  21th  July  1772  but  was  taken,  fradu- 
lently  by  him  from  the  survey  he  had  made  for  Levers  in  May  following. 

Very  early  in  1775,  Robert  Towers,  who  then  owned  the  first  four 
warrants,  applied  to  the  deputy  surveyor  of  the  district  to  execute  the 
same,  but  he  could  not  effect  it,  though  he  wrote  to  the  said  John  Seely 
for  that  purpose. 

On  the  30th  March.1775,  Robert  Levers  entered  a  caveai  against 
any  surveys  being  made  on  the  warrants  of  Towers  on  the  waters  of 
Leekawaxen,  alleging  that  the  lands  had  been  surveyed  at  his  expense 
by  John  Seely  on  prior  rights.  A  hearing  thereon  was  afterwards  di- 
rected to  be  had  on  the  7th  August  1786,  which  by  two  pos^onements 
came  on  upon  the  2d  June  1794,  when  the  Board  of  Property  decided 
in  favor  of  Levers,  on  the  ground  of  his  having  the  first  surveys  under 
prior  rights,  and  ordered  that  the  deputy  surveyor  should  resurvey  the 
lands  for  him  on  his  applications,  and  make  return  for  his  use. 
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James  Scnll  aforesaid,  the  deputy  sonreyor,  died  at  Beading, 
OQ  the  Slst  December  1772,  and  was  succeeded  by  Jasper  Scull, 
vho  died  the  latter  end  of  May  1773,  but  it  did  not  appear  that  John 
Sedy  ever  acted  as  an  assistant  to  him.  George  Palmerwas  his  suc- 
cessor. 

The  plaintifiPs  counsel  objected  to  the  reading  of  the  aforesaid  letter 

of  James  Scull  in  evidence.     No  proof  has  been  given  of  its  delivery 

by  any  one  to  Seely,  or  that  the  surveys  were  made  in  consequence 

thereof.     The  authority  under  it  expired  on  the  death  of  James  Scull, 

iod  Seely  made  no  surveys  for  Jasper  Scull,  his  successor  in  oflSce. 
Sed  per  cur.     The  letter  is  good  prima  facie  evidence  and  may 

be  read.  Its  legal  operation,  however,  may  be  fairly  questioned,  and 
it  may  be  repelled  by  other  proof. 

After  a  full  argument  by  Messrs.  W.  Tilghman,  Biddle  and  Condy, 
for  the  defendant,  and  by  Messrs.  Ingersoli  and  Hopkinson  for  the 
plaintiff,  the  Chief  Justice  observed  in  substance  to  the  jury,  that  the 
authority  of  John  Seely  to  make  the  surveys  on  the  defendant's  ap- 
plications, should  not  be  too  nicely  scrutinized  after  so  great  a  lapse 
of  time  BS  27  years.  He  publicly  acted  as  the  assistant  of  James 
SeaO,  and  might  not  have  known  of  his  death  in  May  1773,  in  which 
case  his  acts  would  be  validated ;  or  transacting  business  under  a  re* 
poted  authority,  it  might  be  pesumed  that  he  was  the  agent  of  Ja9per 
Scoll,  though  it  does  not  now  appear. 

The  fatal  exception  to  the  defendant's  title  consists  in  his  not  ob- 
taining a  return  of  his  surveys  into  the  surveyor  general's  ofiSce,  which 
were  executed  on  grounds  difiTerent  from  those  called  for  in  his  applica- 
tions.  The  due  diligence  of  persons  who  take  up  lands  in  this  mode, 
brms  an  essential  feature  in  constituting  their  rights.  Hence,  where 
Q^ligence  occurs,  a  subsequent  order  of  survey,  industriously  followed 
up,  may  defeat  the  operation  of  a  former  one,  which  in  the  due  course 
of  busiDess,  might  be  supposed  to  describe  the  lands  with  convenient 
precisioii  and  certainty.  It  lies  in  the  power  of  no  individuals  to  lock 
«p  the  land  office  against  the  settlement  of  the  country,  or  other  ap- 
plieantB,  by  their  willful  neglect  and  delay. 

It  has  long  been  the  settled  usage  and  practice,  both  before  and 
nnce  the  revolution,  for  deputy  surveyors  and  their  assistants  to  remove 
lost  lo^^itions  to  other  lands,  where  there  were  no  existing  prior  oppos- 
ing rights.  No  injury  was  done  thereby,  either  to  the  lords  of  the  soil, 
«r  to  individuals.  The  pretensions  of  the  party  were  thereby  ascer- 
tained, and  the  contract  was  complete  on  his  part,  but  subject  to  be 
tmuilled  on  the  return  of  survey.  But  it  has  always  been  deemed 
ONutial  in  cases  of  this  nature,  that  the  returns  of  such  shifted  surveys 


26  CASES  m  THE  SUPREME  COURT  [1800 

should  be  made  in  a  reasonable  time,  in  order  to  prevent  others  from  be- 
stowing their  labor  and  money,  in  a  fruitless  pursuit  of  the  same  land. 
Without  such  constructiye  or  actual  notice,  what  footsteps  remain  iu  the 
proper  offices  to  guide  the  inquiries  of  subsequent  applicants  ?  The 
term,  of  the  prior  applications  afford  no  light  whatever.  Here  it  is 
obvious,  that  Levers  by  his  default,  has  led  Towers  into  the  mistake 
of  paying  102/.  on  the  1st  December  1774,  on  his  warrants,  and  Rob- 
erts of  paying  45/.  15^.  on  the  18th  August  following.  As  to  the 
latter,  the  caveat  of  80th  March  1775,  did  not  respect  him.  Levers 
therefore  ought  not  to  be  permitted  to  effect  an  injury  to  his  adversary 
bv  his  own  laches,  his  own  title  shall  be  affected  thereby.  A  mere  snr- 
vey  on  a  lost  location,  removed  from  the  lands  for  which  it  was  origi- 
nally designed,  has  no  more  efficacy  and  consideration  than  a  pock- 
eted appication  ,  which  it  is  universally  admitted  can  give  no  title. 
Such  have  been  the  uniform  decisions  of  the  courts  of  justice,  foun- 
ded on  the  fair  principles  of  plain  sense  and  common  honesty,  and 
highly  conducive  to  security  of  landed  titles.  The  establishment  of  the 
rule  tends  to  certainty,  and  the  prevention  of  lawsuits,  and  we  are 
bound  to  follow  it.  Pursuant  thereto,  the  plaintiff  is  entitled  to  re- 
cover the  lands  described  with  sufficient  accuracy  in  his  six  warranta. 

The  limitation  a(ft  of  the  26th  March  1785,  cannot  bar  the 
plaintiff's  recovery  ;  (  2  Dall.  St.  Laws  282,  §  5)  because,  though  he 
has  no  surveys  under  his  warrants,  yet  Towers  applied  early  in  1775, 
to  the  proper  officer  to  execute  them,  and  by  a  caveat  entered  by  the 
defendant  shortly  afterwards  on  the  30th  March  following,  he  was  pre- 
vented from  having  such  surveys  made,  until  the  board  of  Property  de- 
cided on  his  title.  Immediately  after  such  decision  the  present  suit 
was  instituted. 

Neither  can  the  sentiments  of  the  Board  of  Property,  under  the  act 
of  5th  April  1782,  change  the  nature  of  the  title.  lb.  22,  §  3.  The 
same  may  be  questioned  at  law  ^^in  as  full  and  ample  manner  as  if 
no  determination  had  ever  been  given." 

As  to  the  survey  said  to  have  beeai  made  by  John  Seely  for  his  own 
use  in  1772,  there  is  abundant  ground  to  believe  that  it  was  not  then 
made,  and  that  it  was  improperly  foisted  in  the  office.  He  knew  that  he 
had  made  the  survey  for  Levers,  and  at  his  expense;  and  as  he  could  gain 
no  title  by  his  villiany  and  breach  of  trust,  so  neither  could  he  commu- 
nicate any  to  Towers,  by  his  conveyance  of  the  Idth  May  1775,  and 
therefore  as  to  this  tract  the  plaintiff  ought  not  to  recover. 

The  juiy  found  a  verdict  comf armable  to  the  charge  of  the  court. 
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SEPTEMBER  TERM,  1800. 

CQ&AM — SHiPPENy  CHIEF  JUSTICE^  YEATBS  AND  SIOTH,  JUSTICES* 


Gbosgb  M^Galmont  who  sor^ived  John  Bots  against j  Thomas 

MUBGATROTD. 

Absndoiiinent  ehonld  be  made  by  assnred  on  a  total  loss  the  first  opportunity  after 
kiovledge  of  the  loss  receiTed,  but  pestilence  or  special  drcumstaaees  may  fortti  just 
eioeptioiis  to  the  general  role. 

Suit  on  a  policy  of  insorancey  on  two  trunks  of  merchandize,  laden 
m  the  brig  Nancy,  Henry  Geddcs,  master,  from  the  port  of  Philadel- 
phia, to  Petit  6aaye,whereon  the  defendant  had  subscribed  1200  dollars. 

It  appeared,  that  the  goods  had  been  fitted  for  a  French  market, 
and  that  the  prime  cost  thereof  was  1409  dollars  45  cents.  The  yes* 
lel  auled  from  Philadelphia  on  the  29th  June  1797,  met  with  a  gale 
of  wind  on  her  passage  on  the  8d  July,  and  on  the  30th  of  the  same. 
month  was  captured  by  an  armed  boat,  from  the  British  ship  Kingston, 
commanded  by  Lewis  Parkinson,  and  sent  into  Port  an  Prince,  then 
in  the  possession  of  the  British  forces,  where  captain  Geddes  arrived  on 
die  5tfa:  Aagost,  and  was  compelled  by  general  White,  the  command- 
ing officer  there,  to  sell  his  cargo  against  his  will,  and  the  plaintiflb' 
BMrchandize  thereupon  produced  886^^  dollars.  With  these  net  pro- 
ceeds the  captain  purchased  SOOOlbs.  coffee,  and  arrived  at  Wilming- 
loB,on  I>elaware,on  the  12th  October,  where  he  made  a  second  protest, 
having  made  a  former  protest  at  Port  au  Prince  on  the  5th  August. 

The  plaintiffs  removed  into  the  Delaware  state  on  the  raging  of  the 
jdlow  fever  in  Philadelphia  in  1797^  but  the  insurance  oflSce  of  Whar- 
ton and  Lewis,  where  the  policy  had  been  effected,  was  kept  open  at 
Frankf ord,  seven  miles  distant  from  the  city,  during  the  prevalence  of 
the  contagion.  The  defendant  also  withdrew  himself  from  the  city,  to 
avoid  the  contagion.  On  the  6th  November,  the  progress  of  the  disor- 
iet  having  abated.  Captain  Geddes  made  a  third  protest  in  the  city, 
and  on  the  next  day  the  plaintiffs  abandoned  the  coffee  to  the  defendant, 
^o  refused  to  receive  the  same.  They  hereupon  appointed  three  arbi- 
tetoiBy  who  were  of  opinion,  that  the  plaintiffs  could  not  claim  as  for 
a  total  loss,  and  the  coffee  was  at  length  sold  for  1181^^  dollars. 

The  plaintifls  declared  as  for  a  total  loss. 

Mr.  Rawle  for  the  defendant  insisted,  that  in  order  to  entitle  the 
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plaintiff  to  recover  a  total  loss,  he  should  have  given  early  notice  of 
the  voyage  defeated,  and  made  an  immediate  abandonment.  1  Term 
Rep.  613.  If  this  has  not  been  done,  he  has  taken  the  risk  on  him- 
self. Here  the  vessel  arrived  at  Wilmington  on  the  12th  October,  and 
no  abandonment  was  made  until  the  7th  November  following,  though 
the  office  of  the  insurance  brokers  was  publicly  known  to  be  kept  op- 
en at  Frankf  ord.  This  is  not  such  a  reasonable  time  as  the  law  restricts 
for  abandonments. 

A  total  loss  is  either,  where  the  whole  of  the  property  has  perished, 
or  where  the  property  exists,  but  the  voyage  is  lost.  1  Term  Rep.  615* 
A  partial  loss  is  where  damage  is  done  to  the  property,  without  any 
fault  of  the  master,  by  storm,  capture,  stranding,  or  shipwreck,  though 
the  whole  or  the  greater  part  thereof  may  arrive  in  port.  Park.  114. 
The  present  cannot  be  considered  a  partial  loss.  No  damage  has  been 
done  to  the  cargo  by  the  capture.  The  plaintiffs'  goods  remained  un- 
injured, though  they  have  missed  a  French  market.  Whether  the  goods 
arrived  at  a  good  or  bad  market  is  of  no  moment.  lb.  118.  The 
plaintiffs  might  have  abandoned,  but  not  having  made  their  election 
within  the  period  restricted  by  law,  they  shall  not  now  profit  by  the  ex- 
perience of  subsequent  events. 

Mr.  M.  Levy  for  the  plaintiff,  answered,  that  it  was  well  ascertained, 
whether  a  vessel  be  embargoed,  or  captured  as  a  neutral,  or  her  voyage 
to  the  destined  port  had  been  defeated,  the  insured  might  claim  a  com- 
pensation for  his  loss.  Where  the  voyage  is  lost,  but  the  property  is 
saved,  the  owner  has  an  option  to  abandon.     1  Term  Rep.  613,  615. 

It  is  essential  that  the  goods  should  arrive  at  the  destined  port.  The 
merchandize  was  insured  to  Petit  Guave,  and  a  loss  has  happened  by 
one  of  the  risks  guarded  against  in  the  policy,and  in  contemplation  where- 
of the  underwriter  has  received  his  premium.  In  the  case  of  Fuller  v. 
McOall  the  proceeds  of  the  sales  came  into  the  hands  of  Captain  South- 
em,  and  the  point  of  an  early  abandonment  became  of  moment  in  ,the 
cause.  But  where  the  proceeds  are  in  safe  hands,  it  is  of  little  conse- 
quence in  most  instances,  whether  the  assured  claim  for  a  total  or  par- 
tial loss. 

Many  maritime  countries  have  fixed  the  times  within  which  abandon- 
ments must  be  made,according  to  the  places  where  the  losses  happen,but  no 
general  commercial  regulation  has  ascertained  the  periods.  Park.  192, 
193.  The  remark  of  Ashurst,  J.  in  1  Term  Rep.  613,  that  the  assured  are 
bound  to  decide  and  signify  their  election  to  the  underwriters,whether  they 
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tlwidon  or  not  the  first  opportanitj,  most  be  considered  in  reference 
to  eases  in  general ;  for  it  is  sufficient  if  it  be  made  in  reasonable  time 
ooder  sU  the  circamstanoes  of  each  particular  case.  Park.  92.  It 
eoidd  not  be  expected,  that  the  owners  should  go  into  a  city  infected 
with  the  plague,  in  quest  of  the  underwriters,  to  give  them  notice. 

The  plaintiffs  and  defendant  sought  places  of  refuge  out  of  Phila- 
Upbia,  afflicted  by  a  contagious  disorder,  and  though  it  might  be 
kBowD  in  the  enyirons  of  the  city,  that  the  insurance  office  of  Whar- 
ton ind  Lewis  was  kept  open  at  Frankford,  it  does  not  follow,  that 
tliis  fact  was  known  in  the  neighbouring  state  of  Delaware. 

Admit  however,  for  argument  sake,  that  the  abandonment  came  too 
ke,  may  not  the  plaintiff  claim  as  for  a  partial  loss  ?  He  has  been 
injored  by  a  capture,  and  his  goods  carried  by  an  armed  force  to  a  port 
for  wiiich  they  were  not  suited  or  intended. 

The  court  gave  it  in  charge  to  the  jury,  that  they  were  of  opinion, 
d»  present  case  was  a  total  loss.  The  general  rule  is  correct,  that  an 
thudomnent  should  be  made  the  first  opportuntiy  after  knowledge  of 
the  loss,  but  pestilence,  or  special  circumstances  may  form  just  excep- 
tioQB  thereto,  and  will  deservedly  have  weight  with  a  court  and  jury. 
The  groond  of  the  rule  is,  that  the  assured  shall  not  be  permitted  to 
take  adyantage  of  events,  subsequent  to  their  receiving  notice  of  the 
loss,  and  that  the  assurers  may  have  it  in  their  power  to  make  the 
heat  of  the  property  insured  and  saved,  and  be  determined  by  their 
«tn  judgments.  Here  the  plaintiffs  could  not  profit  by  the  delay, 
aorinjiire  the  defendant.  The  voyskge  insured  had  been  broken  up, 
hy  the  force  of  an  armed  boat.  The  proceeds  of  the  plaintiff's 
Bcrehandise  had  been  invested  in  coffee,  which  had  safely  arrived  in 
ftBoghbonring  port,  and  remained  unsold.  A  pestilence  raged  in 
the  dtj  where  the  policy  was  effected,  and  had  compelled  the  insured, 
Qsora,  and  brokers,  to  fly  from  their  respective  places  of  abode,  and 
to  ooQsolt  their  safety  in  uninfected  houses.  The  plaintiffs,  whatever 
detemination  they  might  have  formed,  could  not  securely  seek  for  the 
defeodant  in  the  city,  and  might  not  have  known,  that  Wharton  and 
Im  kept  open  their  insurance  office  at  Frankford. 

The  juxy  found  conformably  to  the  direction  of  the  court,  and 
the  eoonsel  agreed  to  liquidate  the  sum  due  to  the  plaintiff. 
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James  Motbs  and  Thomas  Tejem  against  Booque  Brumaux. 

Where  a  partnership  is  sworn  to  by  a  clerk  one  of  the  partners,  the  books  may  be  gh 
en  in  evidenee  to  fortify  or  disoredit  his  testimony. 

Indebitatus  assumpsit  for  sales  of  sundry  ship  chandlery  f nmisliei 
to  two  brigs.  The  only  contest  was,  whether  the  defendant  was  tb 
partner  of  John  Swanwick,  (who  had  not  been  served  with  the  summon 
in  the  cause,  and  was  since  dead,)  when  the  different  articles  were  de 
livered. 

To  prove  this  partnership,  the  plaintiffs  examined  one  John  Lassal 
an  out  of  doors  clerk  of  Swanwick,  but  who  had  not  made  the  entrie 
in  the  books.  Whereupon  the  defendant's  counsel  called  for  the  book 
of  Swanwick,  agreeably  to  previous  notice  given,  in  order  to  invalidati 
his  testimony. 

This  was  objected  to  by  the  plaintiffs,  wjbo  contended,  that  no  entrie 
made  by  Swanwick  or  his  order,  should  be  received  in  evidence,  to  de 
feat  their  demand  against  the  partnership. 

The  court  ruled,  that  the  books  might  4>e  shown  to  the  jury,  eithfl 

to  fortify  or  discredit  the  testimony  of  the  witness,  but  for  no  otha 
purpose. 


Mr.  M.  Levy,  for  the  plaintiffs. 

Messrs.  IngersoU  and  Rawle,  for  the  defendant. 

Verdict  pro  quer.  for  $442  37  cts.  damages. 


■♦^ 


Robert  Pine  and'STLVAKUs  Pike  against  James  Yanuxsm. 
Same  against  Henry  Pratt  and  Abraham  KmTzma. 

Misrepresentation  to  effect  a  policy  of  insurance,  is  not  to  be  presumed. 
What  conceahnent  of  circumstances  will  vitiate  a  policy. 

Suits  on  a  policy  of  insurance,  on  goods  in  the  sloop  Sally,  William 
Seabury  master,  beginning  at  and  immediately  from  her  loading,  froa 
Philadelphia  to  New  York.  Vanuzem  subscribed  600  dollars,  and  Prati 
and  Kintzing  769  dollars  on  the  11th  August  1797,  at  a  premium  oi 
1^  per  cent.  There  was  a  clause  in  the  policy  that  Indian  com  should 
be  free  from  average. 

The  two  causes  were  tried  together  by  the  same  jury. 

The  plaintiffs  shipped  on  the  29th  Jdy  1797,  at  Alexandria  inVir* 
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|iiu»,  1800  bushels  of  Indian  corn  in  bulk,  in  the  sloop  for  New  York, 
VBOOQting  as  per  invoice  to  1389  dollars  and  32  cents. 

It  ^>peared  bv  the  protest  and  deposition  of  Captain  Seabury,  who 
1B8  a  part  owner  of  the  vessel,  that  he  sailed  from  Alexandria  for 
Hew  York,  but  having  met  with  bad  weather,  he  put  into  the  port  of 
Philadelphia  for  a  market.  There  the  h^'tches  were  opened,  and  a 
nrnple  of  the  com  was  taken  out  and  found  to  be  in  good  order. 
From  thence  he  sailed  for  New  York  on  the  i8th  August,  the  vessel 
nd  cargo  being  well  conditioned,  and  no  part  of  the  cargo  having 
ken  shifted  or  altered  sinoe  the  insurance.  In  her  passage,  the  sloop 
iterted  her  planks,  filled  with  water  off  Sandy  Hook,  and  sunk  between 
Sbewabuiy  and  Barnegate. 

The  broker  proved,  that  the  policy  was  effected  at  the  lowest  prem-  « 

km,  and  in  the  order  to  make  insurance,  the  sloop  Sally  was  called  a 
good  vessel,  to  sale  from  Philadelphia  to  New  York.  Had  he  been  in- 
formed, that  the  com  was  loaded  in  Alexandria,  he  would  have  insert- 
ed it,  either  in  the  body,  or  margin  of  the  policy.  The  circumstances 
of  the  Indian  com  being  shipped  at  Alexandria,  or  of  the  sloop's  hav- 
ing met  with  bad  weather  in  her  passage  to  Philadelphia,  were  not 
oommanicated  either  to  the  broker  or  underwriters. 

The  defendants  resisted  the  claim  of  the  plaintiffs,  on  the  grounds 

o{  misrepresentation  and  undue  concealment  of  material  facts.     The 

doop  was  called  a  good  vessel,   though  she  had  encountered  stormy 

^ther  in  her  voyage  from  Alexandria.    Whether  she  needed  repairs 

or  not  docs  not  appear.     The  captain's  protest  omits  the  material  cir- 

eamstanee  of  the  bad  tempestuous  weather  he  experienced  after  leaving 

Tnginia,  and  differs  in  some  particulars  from  his  deposition. 

Indian  eora  is  a  commodity  highly  perishable ;  it  will  swell  in  the 

of  a  vessel  generally  tight,  and  particularly  in  a  hot  and  wet  sea* 

BOQ.   It  is  probable,  the  loss  of  the  sloop  arose  from  the  moist  heated 

>^  of  the  com.     It  was  not  consistent  with  good  faith,  to  keep  the 

fnrioQB  voyage  from  the  knowledge  of  the  underwriters,  with  all  its 

attendant  circumstances.    They  received  the  lowest  premium,  but  if 

^  had  been  made  acquaintc^l  with  all  the  facts,  they  would   either 

m  demanded  a  higher  rate  of  insurance,   or  have  .refused  to  sub- 

•^  the  policy.     The  law  is  not  so  unreasonable  as  to  require  posi- 

^0  proof  of  fraud  in  such  cases,  as  lie  wholly  within  the  knowledge 

rftbesdFerse  party*     It  may  be  inferred  from  circumstances.  Parke 

242-8.    Concealment  of  material  facts  will  vitiate  a  policy  and  all 

^  contracts,  on  :t&e  principles  of  natural  law.  lb.  199,  208.  3 

Bvn.  1909.  1  Espin.  69.  2  Stra.  1183.  Unless  a  fuU  disclosure  is 

Aide  of  all  the  eurcomstaiiees  of  the  intended  voyage,  even  with  re- 

i 
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spect  to  the  track  the  ship  intends  to  take,  the  assured  cannot  recover. 
7  Term  Rep.  162.  Even  if  a  broker  does  not  mention  a  material  fact 
to  an  underwriter  the  latter  is  discharged  from  liability.  Park.  234 
But  here  the  voyage  contemplated  by  the  policy  was  neyer  in  fact  be- 
gun. The  words  as  to  the  port  of  loading  are  highly  important ;  and 
it  has  been  adjudged  that  a  concealment  of  the  true  port  of  loading 
will  yacate  a  policy.  1  Bla.*  Rep.  468.  Hodgson  y.  Richardson. 

It  was-answered  by  the  plaintiffs,  that  there  was  no  evidence  what* 
ever  of  fraud,  misrepresentation,  or  Improper  conduct  on  their  part. 
There  is  no  proof  that  the  sloop  was  damaged  in  her  voyage  to  Phila- 
delphia, or  required  repairs  there.  It  is  true,  ^the  deposition  of  the 
captain  and  his  cross  examination  ia  more  minute  that  his  protests  ; 
the  latter  including  the  events  which  happened  from  the  last  port  of 
departure,  and  no  more,  according  to  the  usual  custom.  If  conduct 
of  a  criminal  nature  is  imputed  to  the  assured,  it  is  incumbent  on  the 
assurers  to  make  it  out  by  proof.  Park.  242. 

It  is  perfectly  immaterial  where  the  corn  was  received  on  board. 
The  sloop  and  cargo  were  in  good  order  and  condition  when  she  sailed 
from  Philadelphia.  The  com  was  inspected  and  found  to  be  well 
preserved  ;  it  was  not  shifted  or  altered,  after  the  subscription  of  the 
policy.  As  to  the  com  swelling  in  bulk,  and  thereby  forcibly  starting 
the  planks  of  the  vessel,  it  is  mere  conjecture,  unsupported  by  eyi* 
dence.  The  plaintiffs  could  have  no  inducement  to  conceal  the  lad- 
ing 01  the  com  at  Alexandria,  because  by  the  express  terms]of  the  policy 
the  defendants  were  not  liable  to  an  average  loss  on  the  Indian  com  ; 
and  the  most  trivial  event  which  had  ever  happened  to  the  Sally^ 
might  with  equal  porpriety  have  been  insisted  on  being  communicated 
to  the  underwriters,  as  the  passage  of  her  from  Alexandria  to  Phila- 
delphia. 

The  case  of  Hodgson  v.  Richardson,  much  relied  on  so  differs 
greatly  from  the  present.  There  the  goods  were  perishable  articles, 
and  put  on  board  at  Leghom  on  the  10th  August ;  the  insurance  was 
at  and  from  Genoa,  liable  to  average,  and  the  vessel  did  not  sail  from 
Genoa  till  the  5th  January  following,  and  the  insurance  was  made  on 
the  20th  January,  without  any  cnmmunication  of  these  particulars  to 
the  assurers,  though  well  known  to  the  assured.  The  cargo  being 
damaged  by  a  storm,  the  assured  recovered  as  for  a  partial  loss,  but 
the  court  granted  a  new  trial  for  the  concealment ;  inasmuch  as  the 
goods  were  liable  to  take  damage,  by  having  lain  so  long  on  board 
five  months,  and  the  policy  being  originally  bad,  the  assured 
not  entitled   to   recover,  though  the    loss  happened  by  a  stomu 
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Tlie  distinction  between  the  two  cases  needs  no  farther  comment. 
Shippen,  C.  J.  gave  it  in  charge  to  the  jury,  that  the  law  will  not 
presume  that  any  one  has  been  guilty  of  fraud,  nor  set  aside  a  contract 
on  that  ground,  unless  it  be  fully  and  satisfactorily  proved.  The  bur- 
then of  the  proof  lies  on  the  person  who  would  ayail  himself  of  the 
fraudulent  conduct  imputed  ;  (Park.  242)  but,  from  the  nature  of  the 
thing,  circumstantial  evidence  is  all  that  can  be  reasonably  expected 
in  cases  of  this  nature.  It  belongs  to  the  jury  to  say,  whether  their 
minds  are  satisfied,  that  there  has  been  any  misrepresentation  in  the 
present  instance. 

Insurances  are  contracts  of  indemnity  ;  they  should  be  entered  into 
and  fulfilled  with  the  purest  good  faith.  The  special  facts  upon  which 
the  contingent  chance  is  to  be  computed,  lie  most  commonly  in  the 
knowledge  of  the  insured  only.  3  Burr.  1909.  1  Bl.  Rep.  593.  The 
underwriter  trusts  to  his  representation,  and  proceeds  upon  confidence, 
that  he  does  not  keep  back  any  circumstance  in  his  knowledge.  Though 
tbe  suppression  should  happen  through  mistake  without  any  fraudulent 
intention,  yet  still  the  underwriter  is  deceived  and  the  policy  is  void. 
If  one  is  kept  ignorant  of  any  material  circumstance,  he  may  safely  say 
it  is  not  his  contract.  1  Bl.  Rep.  465.  Whether  the  fact  concealed 
was  material  to  the  risk  run,  is  matter  of  fact.  If  material,  the  con- 
lequettce  is  matter  of  law,  that  the  policy  is  bad.  These  are  principles 
of  universal  law,  and  fully  recognized  in  the  English  books. 

It  is  of  considerable  weight  in  the  present  case,  that  the  defendants 
were  not  liable  by  the  words  of  the  policy  for  an  average  loss  on  the 
Indian  com,  and  it  has  been  very  properly  distinguished  from  Hodgaon 
V.  Richardson,  cited  by  the  defendants  counsel,  where  the  port  of  load- 
ing was  unqaestionably  important. 

It  is  not  of  moment,  whether  the  swelling  of  the  com  m'ight  have  oc- 
casioned the  sinking  of  the  vessel,  or  whether  the  loss  arose  from  any 
other  cause.  But  the  point  worthy  of  consideration  is,  whether  the 
risk  run  was  really  different  from  the  risk  understood  and  intended  to  be 
run,  at  the  time  of  the  agreement.  8  Burr.  1909.  If  a  full  communi- 
cation of  the  corn^s  being  laden  at  Alexandria,  and  the  sloop's  having 
met  with  bad  weather  in  her  passage  to  this  port,  would  have  varied 
the  risk  of  the  underwriters,  and  induced  them  to  demand  a  higher  pre- 
mium than  1^  per  cent,  or  utterly  to  refuse  their  subscription,  then 
&e  defendants  were  deceived  and  are  entitled  to  a  verdict ;  but  if  the 
fact  is  found  to  be  otherwise,  then  the  concealment  is  of  an  immaterial 
eircimistance,  and  the  policy  is  not  vacated  thereby. 

Vol.  m.  3 
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Verdict  against  Yanuxem  for  687  -^  dollars,  and  against   Pratt 
and  Kintzing  for  880  Yhf 
Mr.  Rawle,  pro  quer.    Messrs.  IngersoU  and  Dallas,  pro  def. 


>»  •  »> 


Lessee  of  John  Sword  against  Patience  Adams. 

Devise  to  M.  her  hein  and  assigns,  and  M.  dies  in  testatrix's  life-time,  leaving  an  infimt 
son,  the  devise  is  lapsed  and  void,  though  testatrix  was  assured  that  the  son  would 
take,  by  one  interested  in  the  estate.    Parol  evidence  of  the  intentions  of  testatrix  la 
such  case,  not  admissible. 

Ejectment  for  a  house  and  lot  of  ground  in  the  cit^  of  Philadel- 
phia. 

It  was  admitted,  that  Penelope  Haley  died  seized  of  the  premises 
in  question  in  1793,  leaving  issue  three  daughters :  1st,  Margaret^ 
who  intermarried  with  — — —  Currie,  and  had  issue  by  him  one  son 
named  William,  and  afterwards  intermarried  with  George  Craige,  by 
whom  she  had  another  son  named  Archibald.  2d,  Mary,  who  inter- 
married with Thompson,   and  had  issue  by  him  a  daughter 

named  Mary,  who  intermarried  with  ■  Sproat,  and  by  him  had 

issue  a  son  named  James,  now  of  tender  years.  3d,  Penelope,  who  in- 
termarried with  Wiliam  Sword,  by  whom  she  had  issue  John,  the  lessor 
of  the  plaintiff ;  and  Anne,  who  intermarried  with  Dr.  Nathaniel  Dor- 
sey.  Margaret  Craige  the  daughter,  and  Mary  Sproat  the  grand-daugh- 
ter, died  in  October  1793,  shortly  before  the  said  Penelope  Haley. 

The  lessor  of  the  plaintiff  claimed  two  thirds  of  one  third  of  the 
premises,  equal  to  two  ninth  parts  thereof,  on  the  ground  of  his 
grand-mother's  dying  seized  thereof  intestate. 

The  said  Penelope  Haley  made  a  Mill,  dated  10th  February  1792, 
whereby  she  devised  to  her  daughter  Margaret  Craige,  a  house  and 
lot  in  Pewterplatter  alley,  during  her  life,  and  after  her  death  to  her 
grand-son  Wiliam  Currie,  his  heirs  and  assigns ;  but  if  he  should  not 
return  from  beyond  seas,  nor  be  living  at  his  mother's  death,  then, to 
her  grand-daughter  Mary  Thompson,  her  heirs  and  assigns.  She  thea 
devised  as  follows  ;  to  her  said  grand-daughter  Mary  Thompson,  her 
heirs  and  assigns,  a  house  and  lot  on  Cherry  street,  (being  the  prem** 
ises  in  question ;)  to  her  daughter  Penelope  Sword  4501.  in  public 
securities ;  to  her  grand-daughter  Ann  Dorsey  100/.;  to  her  grand-son 
John  Sword  100/.;  to  her  grand-son  William  Currie  100/  ;  but  if  ho 
shall  be  dead  at  the  time  of  her  decease,  then  to  her  grand-son^ Archibald 
Craiger ;  to  her  said  grand-daughter  Mary  Thompson,  her  house* 
hold  goods    and    kitchen  furniture ;  to  her   step-sister   Margaret 
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Petticrew  12/.  yearly,  daring  her  life ;  to  Robert  Green  and  Jacob 
Green  10/.  each  ;  to  her  executors  Ashbel  Green  and  Robert  Ralston 
10/.,  for  the  poor  widows  of  the  second  Presbyterian  church  in  Phila- 
delphia, and  5/.  for  building  a  wall  round  the  burial  ground  of  the 
said  church ;  to  her  said  grand- daughter  Mary  Thompson,  all  the 
rest  of  Hugh  Ferguson's  bond,  for  the  use  of  a  negro  slave  named 
Amy ;  and  to  her  two  daughters,  Margaret  Craige  and  Penelope  Sword 
aforesaid,  and  her  said  grand- daughter  Mary  Thompson,  and  their 
heirs  and  assigns,  all  the  rest  of  her  estate,  real  and  personal,  equally 
to  be  divided  between  them  as  tenants  in   common. 

On  the  17th  October  1793,  the  said  Penelope  Haley  made  and  an- 
nexed a  codicil  to  her  will,  reciting  the  death  of  her  daughter,  the  said 
Margaret  Craige,  and  thereby  devised  to  her  said  grand-daughter 
Ann  Dorsey,  her  heirs  and  assigns,  the  said  house  and  lot  in  Pewter- 
pUtter  alley,  revoking  such  parts  of  her  will  as  were  contrary  thereto, 
and  confirming  the  residue. 

Mr.  IngeiBoU  for  the  defendant,  opened  his  case  as  follows.  The 
descendents  of  the  testatrix  were  swept  off  in  quick  succession,  by  the 
ravages  of  the  yellow  fever  in  1 798 .  She  herself  fell  a  vie tim  to  i t .  She 
first  heard  of  the  death  of  her  daughter  Margaret  Craige,  made  her  codi- 
cil, providing  for  that  event  When  the  afficting  news  of  the  death  of 
her  grand-daughter  Mary  Thompson,  reached  her  she  was  desirous  of 
providing  for  that  event  also,  and  to  make  a  second  codicil,  but  was  pre- 
vented by  Dr.  Nathaniel  Dorsey,  who  was  married  to  the  sister  of  the  les- 
sor of  the  plaintiff,  and  of  course  in  case  his  wife's  grand-mother  died 
intestate,  as  to  any  part  of  her  estate,  became  entitled  to  one  undivided 
ninth  part  thereof,  in  right  of  his  wife.  He  informed  her,  (though  with- 
out any  ill  design,)  that  as  she  had  devised  to  her  said  grand-daughter 
Mary  Thomson,  her  heirs  and  assigns,  that  her  son  James  must  neces- 
sarily inherit  the  same,  and  that  he  completely  answered  the  description 
of  her  heir.  With  these  assurances  her  mind  was  quieted,  and  she  pre- 
pared for  death,  without  making  any  further  alteration  in  her  will. 

In  addition  to  this  parol  testimony,  the  nuncupative  will  of 
Penelope  Haley,  proved  on  the  21st  August  1794,  by  two  wit- 
nesses, establishes  her  intention  beyond  all  question.  Elizabeth 
Kerr  has  deposed,  that  she  heard  the  testatrix,  a  few  days  before 
her  decease,  repeatedly  declare,  that  ''  she  intended  to  give  her 
boose  in  Pewterplntter  alley  to  Mr.  Dorsey,  and  the  house  she 
lived  in,  to  the  child  of  her  grand-daughter  Sproat,  in  case,  hex 
said  grand- daughter  died;"    and    Olive   Sproat  ,'proves  the  same 
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expressions  in  substance,  and  that  she  farther  said,  that  ^^  the  house 
she  lived  in,  and  what  was  in  it,  and  a  great  deal  more,  was  se- 
cured to  her  grand-daughter  Mary  and  her  child.  "  Both  witnesses 
were  requested  to  bear  testimony  of  what  she  had  said. 

Mr.  E.  Tilghman  for  the  plaintiff  opposed  the  parol  testimony.  It 
is  well  known  that  to  pass  lands  by  wills,  the  same  must  be  in  writing, 
and  a  nuncupative  will  cannot  have  that  effect.  The  operation  of  the 
will  must  rest  on  the  instrument  itself,  and  the  intention  of  the  testa- 
trix can  only  be  collected  from  the  words  contained  in  it. 

Nothing  can  be  better  established,  than  that  if  there  be  a  devisee  to 
A  and  his  heirs,  and  A  dies  in  the  life-time  of  the  devisor,  the  devise  is 
void.  4  Term  Rep.  603.  And  in  the  case  of  Turner's  et  al.  lessee  v. 
Kett,  lb,  601,  where  A  devised  to  B,  and  the  heirs  of  her  body,  and 
for  default  of  such  issue,  then  over  ;  B  died  in  the  life-time  of  A,  and 
then  A,  by  a  codicil,  confirmed  his  will ;  it  was  adjudged,  that  the  heir 
of  B  took  nothing,  though  it  appeared  that  A  knew  of  the  death  of 
B,  and  of  the  birth  of  her  son,  before  he  made  the  codicil. 

By  the  court.  We  cannot  receive  the  parol  evidence  which  has  been 
offered,  consistently  with  our  duty,  whatever  may  be  our  own  personal 
feeling  as  men.  The  case  is  perfectly  clear  at  law,  however  haid  it 
may  bear  on  the  infant,  James  Sproat  Private  inconvenience  most 
give  way  to  the  safety  and  security  which  must  be  the  result  of  gener- 
al principles,  long  settled  and  sanctified.  We  have  no  hesitation  in 
saying  that  the  plaintiff  is  entitled  to  a  verdict.  A  case  presented  it-* 
self  to  us  during  the  last  vacation,  which  afforded  us  the  occasion  of 
considering  this  subject  fully.  Having  discharged  our  office  as  judges, 
we  cannnot,  as  men,  avoid  strongly  recommending  to  the  lessor  of  the 
plaintiff,  to  carry  the  real  intentions  of  his  grand-mother  into  full  exe- 
cution. 

The  jurors  subscribed  a  strong  recommendation  to  Captain  John  Sword, 
to  the  same  effect,  at  the  bar,  and  immediately  gave  a  verdict  for  the 
plaintiff. 
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United  States  of  America  against  John  Bishop. 

Bafl  in  another  state,  suffering  the  principal,  a  military  man,  to  come  into  this  state, 
ttimottake  him  out  of  the  state  after  being  tried  by  a  court  martial  for  a  mis  de- 
meanor, until  the  sentence  be  executed. 

Captain  Bishop,  bearing  a  commission  in  the  army  of  the  United 
Stfttes,  was  put  under  an  arrest,  and  tried  by  a  court  martfal,  for  a 
misdemeanor  in  defrauding  the  soldiers  of  their  rations.  Immediately 
afler  the  proceedings  were  closed,  and  before  the  same  were  transmitted 
to  the  President  of  the  United  States,  for  his  determination  thereon^ 
Conrad  Cremor,  the  special  bail  of  Bishop,  in  sundry  suits  in  Frederick 
eonnty  in  Virginia,  offered  to  arrest  him  under  the  bail  pieces. 

Mr.  IngersoU,  attorney  for  the  district  of  Pennsylrania,  now  moved 
die  court  for  a  habeas  corpus  to  bring  up  the  body  of  Bishop,  for 
thdr  decision  on  the  propriety  of  the  bail's  taking  him  out  of  the  hands 
of  the  military ;  which  was  awarded.  But  Mr.  John  Ewing,  the 
counsel  of  Cremor  being  present  in  court,  readily  agreed,  that  the 
eonrt  should  take  order  herein,  without  the  formality  of  issuing  the 
habeas  corpus. 

Mr.  IngersoU  urged,  that  the  laws  of  the  United  States  had  pre- 
Beiibed  trials  by  court  martial  for  military  offences.  The  laws  of  the 
United  States,  madts  in  pursuance  of  the  constitution,  are  declared  to 
be  the  supreme  law  of  the  land,  and  the  judges  in  every  state  are  bound 
thereby.  Const,  of  U.  S.  art.  6.  It  would  be  highly  incongruous  and 
lead  to  the  greatest  abuses,  if  the  sentence  of  a  court  martial  could  be 
dnded  or  defeated  in  cases  of  this  nature,  by  a  bail  who  has  suffered 
his  principal  to  leave  the  state,  where  he  become  his  security.  This 
case  is  much  stronger  than  that  of  Henry  Banks,  determined 
at  the  sittings  here  in  February  1798.  He  had  been  taken  on  two 
writs  of  capias ;  and  his  bail  in  the  District  Court  of  Virginia  also 
took  him  in  this  city.  The  court  held,  that  bail  in  another  state  suf- 
fering a  principal  to  come  into  this  state,  where  he  was  arrested,  shall 
not  be  allowed  to  take  him  out  of  the  custody  of  the  sheriff's  officers , 
and  remanded  Banks  to  gaol. 

By  the  court.  Captain  Bishop  must  be  remanded  to  the  military  tri- 
tmnal,  until  the  sentence  of  the  court  martial  bo  executed,  according 
to  die  discretion  of  the  president.  After  this,  he  should  be  delivered 
over  to  the  bail.  A  contrary  decision  would  be  attended  with  the 
greatest  inconveniences. 

Whereupon  lieutenant  Robins  ChamberlaynO)  undertook  in  open 
court,  that  the  commanding  officeri  at  fort  Jay  should  surrender  Bis- 
hop to  his  bail,  after  the  sentence  of  the  court  martial  should  be  com* 
plied  with. 
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Jane  Sharp  against  William  Pettit. 

[S.  C.  4  Ball.  215.] 
No  damages  or  costs  in  dower,  where  the  husband  does  not  die  seized. 

.  The  demandant  recovered  dower  in  250  acres  of  land  in  Sadbury 
township,  which  her  husband  Joseph  Sharp  was  seized  of  in  fee  tail 
during  the  marriage,  and  sold  to  Thomas  Allen,  who  conveyed  to  the 
tenant.  A  common  recovery  was  afterwards  suffered  to  the  use  of 
Pettit,  without  making  the  demandant  a  party,  or  her  executing  the 
deed  to  lead  the  uses,  or  any  separate  examination  of  the  feme. 

A  writ  of  seisin  and  inquiry  of  damages  issued,  tested  13th  Septem- 
ber 1794,  on  which  Joseph  M'Clellan,  Esq.  sheriff  of  Ch^ter  county 
returned  an  inquisition,  taken  10th  December  1794,  whereby  it  ap- 
peared that  Joseph  Sharp  the  baron  was  seized  in  fee  tail  of  the  prem- 
ises, but  died  in  July  1790,  not  seized  thereof,  that  the  clear  yearly 
value  of  the  premises  was  24/.,  that  9  months  had  elapsed  from  the 
death  of  the  said  Joseph  until  the  day  of  issuing  of  the  original  writ, 
and  8  years  7  months  and  10  days  had  elapsed  from  the  issuing  of  the 
said  writ  until  the  taking  of  the  inquisition,  amounting  in  the  whole  to 
4  years.  4  months  and  10  days.  And  the  jury  further  assess  damages 
by  reason  of  the  detention  of  the  dower,  beyond  the  yearly  value  afore- 
said to  1/.  145.  8tf«,  besides  costs.  And  the  said  sheriff  further 
returned,  that  he  caused  to  be  delivered  to  the  demandant  full  seisin  of 
one-third  part  of,  &c.  with  the  appurtenances. 

Mr.  T.  Ross  for  the  tenant,  now  moved,  that  judgment  might  be 
entered  for  the  demandant  on  the  writ  of  seisin,  but  without  damages 
or  costs.  If  the  jury  find  that  the  husband  died  seized,  they  must  find 
the  time  when,  the  annual  value  of  the  land,  damages  on  account  of  the 
detention  and  costs.  But  if  they  find  the  husband  was  seized,  but  did 
not  die  so,  then  they  are  to  find  no  costs  or  damages,  but  only  the  value 
of  the  land ;  for  damages  are  given  by  the  statute  of  Mertoui  and  the 
statute  of  Gloucester  gives  costs  only  were  the  plaintiff  recovers  dam- 
ages. Co.  Lit.  32,  b.  Telv.  112.  Bull.  116-7.  2  Bac.  148-9. 
Onsl.  Ni.  Pri.  109. 

The  court  said,  the  law  clearly  was  so  settled.  Let  the  inquisition 
be  set  aside  as  to  damages  and  costs,  and  judgment  be  entered  for  the 
demandant  on  the  writ  of  seisin. 
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Hbnbt  Shsffeb,  jonior,  plaintiff  in  error,  against  Remfublicam. 

Od  t  ooiiTictioii  of  baatardy,  the  aoiform  practice  has  been  to  make  an  allowance  for 
Inng-in  expenses,  and  a  gross  sum  for  the  support  of  the  child  from  its  birth  to  the 
time  of  judgfment.  And  where  the  person  who  has  borne  these  expenses  is  dead,  the 
Buxtej  may  well  be  awarded  to  his  representatiyes. 

A  writ  of  error  or  certiorari  will  not  remove  an  indictment  without  a  apedal  allocatur^ 
or  the  consent  of  the  attorney  general. 

The  plaintiff  in  error  was  convicted  on  the  17th  April  1800,  in  the 
Court  of  Quarter  Sessions  of  Northampton  county,  of  having  begot  a 
bastard  child  on  the  body  of  Mary  Sterner,  on  the  10th  April  1785. 

The  court  thereupon  rendered  judgment,  that  the  said  Henry  should 
psj  a  fine  of  10/.  and  give  security  himself  in  200/.  and  two  good 
raieties  in  100/.  each,  that  the  child  shall  not  become  any  expense  to 
the  township  of  Lower  Saucon,  where  it  was  bom. 

It  then  proceeded  as  follows  : — "  And  whereas  the  said  Mary  Ster- 
ner has  deceased,  since  the  birth  of  the  child,  and  the  expense  accru- 
ing by  reason  of  her  lying-in,  and  also  in  the  maintenance  and  sup- 
port of  the  child  for  seven  years,  has  been  paid  and  borue  by  George 
Sterner,  father  of  the  said  Mary,  which  said  George  is  also  since  de- 
ceased, it  is  farther  ordered  and  adjudged,  by  the  court  here,  that  the 
sud  Henry  pay  to  Casimer  Hempt,  surviving  executor  of  the  will  of 
the  said  George  Sterner  5/.  for  the  lying-in  expenses  of  the  said  Mary 
Stmier,  and  also  45/.  for  the  support  of  the  child  for  seven  years  from 
the  1st  June  1786,  until  its  arrival  at  seven  years  of  age,  pay  the  costs 
of  prosecution,  and  stand  committed  until  this  judgment  be  complied 
with." 

A  writ  of  error  being  brought  hereupon,  without  any  special  alloca* 
tuTy  or  consent  of  the  attorney  general,  the  following  special  errors 
were  assigned. 

1.  That  it  is  adjudged,  that  the  said  Henry  pay  to  Oasimer  Hempt, 
Borviving  executor  of  the  will  of  George  Sterner  deceased,  the  sum  of 
5/.  for  the  lying-in  expenses  of  the  said  Mary  Sterner,  and  also  the  fur- 
ther aom  of  45/.  for  the  support  of  the  said  child  for  seven  years  from  the 
Ist  June  1786,  until  its  arrival  at  the  age  of  seven  years  ;  whereas  the 
only  sentence  or  punishment  to  be  inflicted  on  the  reputed  father  of  a 
a  bastard  child,  upon  conviction,  by  the  laws  of  this  commonwealth,  is 
t fine  of  10/.  to  the  state,  and  security  to  the  county,  town  or  place, 
where  such  child  is  born,  to  perform  such  order  for  the  maintenance  of 
Boeh  diild,  as  the  justices  of  the  peace  in  their  sessions  shall  direct  and 
appoint. 

2.  That  the  said  judgment  should  have  awarded  a  weekly  sum  or 
lUowance  to  be  paid  for  the  maintenance  of  the  said  child,  and  not  a 
gross  sum. 


40  CASES  m  THE  SUPREME  COURT  [1800 

3.  That  the  order  for  the  maintenance  of  the  said  child  ought 
not  to  have  retrospect,  but  should  take  place  only  from  the  time  of 
conviction. 

4.  That  if  the  said  George  Sterner  or  his  executors  have  any  legal 
claim  upon  the  said  Henrj  Sheffer,  for  money  he  is  supposed  to  have 
expended  for  the  maintenance  of  the  child  named  in  the  indictment,  the 
claim  should  have  been  sued  and  prosecuted  in  the  proper  action,  by 
the  said  George  or  his  executors,  in  which  case  the  said  Henry  would 
have  been  allowed  every  legal  defence  and  set-off  against  such  demand, 
which  is  denied  him  by  this  summary  mode  of  decision. 

5.  That  by  the  said  judgment,  a  debt  is  declared  to  be  due  from  the 
said  Henry  Sheffer  to  the  said  George  Sterner  or  his  executor,  and 
judgment  awarded  therefor,  whereas  a  civil  claim  can  in  no  case  be 
covered  or  inforced  under  a  criminal  sentence,  unless  by  law  especially 
provided. 

6.  That  the  jury  never  decided  on  the  claim  now  set  up  for  the  ex- 
ecutor of  the  said  George  Sterner,  nor  had  it  in  charge,  and  therefore 
the  sentence  of  the  court  is  given  no  matter  not  found  by  the  jury. 

7.  That  the  debt  from  the  said  Henry  Sheffer  to  the  said  George 
Sterner,  or  his  executor,  if  it  really  exists,  is  altogether  a  distinct  thing 
from  the  offence  charged  in  the  indictment,  and  therefore  the  defendant 
had  no  opportunity  to  defend  himself  against  it,  or  to  show  that  in  fact 
the  child  was  not  maintained  by  the  said  George  Sterner,  or  was 
maintained  by  the  said  Henry,  during  the  seven  years  mentioned  in 
the  judgment. 

8.  That  in  no  case  of  a  suit  between  any  two  persons,  or  of  a  prose- 
cution between  the  commonwealth  and  a  citizen,  can  the  court  render 
a  judgment  in  favor  of  a  third  person,  not  a  party  to  the  suit  or  prose- 
cution. 

9.  That  there  is  nothing  in  the  record,  pleadings  or  proceedings  to 
show  that  the  said  Casimer  Hempt  is  truly  and  lawfully  the  executor 
of  the  said  George  Sterner,  nor  had  the  said  Henry  Sheffer  any  oppor- 
tunity to  controvert  or  inquire  into  the  fact,  and  he  may  therefore, 
under  this  judgment,  pay  the  money  to  a  person  not  authorized  to 
receive  it. 

Mr.  Hopkinson,  for  the  plaintiff  in  error,  proceeded  to  insist  that  the 

judgment  was  erroneous,  because  it  included  lying-in  expenses,  awarded 

a  sum  in  gross,  and  had  a  retrospective  view ;  but  he  was  stopped  by 

the  court,  who  said  it  had  been  the  uniform  practice  under  the  law  to 

make  an  allowance  for  lying-in  expenses,  and  to  direct  the  payment  of 

a  gross  sum,  for  such  time  as  had  elapsed  from  the  birth  of  the  child  un- 
til the  day  of  rendering  judgment,  and  a  future  weekly  allowance  until  it 
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became  seven  years  old.  Were  it  otherwise,  the  father  of  a  bastard 
ehli  fljing  into  another  state,  wonld  escape  the  payment  of  the  sums 
necessarily  expended  for  the  maintenance  of  the  child  during  its  mi- 
nority. And  on  this  head,  Mr.  M'Kean,  attorney  general,  cited  2 
Show.  258.  An  order  of  bastardy  was  moved  to  be  quashed,  because 
the  gross  sum  of  405.  was  ordered  besides  the  weekly  payments  ;  but 
the  court  held  it  well  enough,  and  that  it  has  been  ruled  often  and  of- 
ten, that  the  reputed  father  ought  to  pay  the  extraordinary  charges. 

Mr.  Hopkinson  then  confined  his  objections  to  two  grounds  ;  1st, 
That  it  did  not  appear  on  the  proceedings  who  maintained  the  child, 
or  2dly,  that  Gasimer  Hempt  was  the  executor  of  George  Sterner,  ex- 
cept by  the  sentence  itself  ;  he  may  not  be  the  true  executor,  and  yet 
Henry  Sheffer  had  it  not  in  his  power  to  controvert  it. 

The  very  right  must  appear  to  the  court  in  the  body  of  the  record  : 
an  executor  or  administrator  must  produce  his  probate  or  administra- 
tioB.  Hob.  233.  A  plaintiff  executor  must  plead  the  probate  of  a 
will  with  a  profert.  Cro.  Jac.  299. 

The  attorney  general  insisted,  that  the  writ  of  error  improvide 
emanaviii  a  certiorari  or  writ  of  error  must  be  especially  allowed 
bj  the  Supreme  Court,  or  one  of  the  justices  thereof,  or  sued  out  with 
the  consent  of  the  attorney  general,  before  it  shall  be  available  to  re- 
move any  indictment,  or  proceedings  thereon,  by  the  act  of  3d  April 
1791.  3  Dall.  St.  Laws,  94.  But  if  the  indictment  waa  properly 
before  the  court,  the  two  exceptions  have  no  weight.  If  the  plaintiff 
in  error  had  paid  any  moneys  for  the  support  of  the  child,  he  had  it 
in  his  power  and  would  have  shown  such  payments  to  the  sessions  be- 
low. They  were  the  legal  judges  of  the  fact,  at  whose  expense  the 
diild  had  been  brought  up,  and  a  payment  under  their  order  would 
eompletely  have  iademnified  Sheffer.  The  mother  of  the  bastard  be- 
ing dead,  and  her  father  also,  who  appeared  to  the  cessions  to  have 
been  at  the  expense  of  her  lying-in  and  maintaining  the  child,  they 
were  necessarily  obliged  to  direct  the  payment  of  the  money  to  the  rep- 
resentatives of  George  Sterner,  unless  the  defendant  below  could  be 
legally  exonerated  of  those  sums  by  their  eventual  deaths,  and  it  must 
be  intended  that  they  made  the  necessary  examination  into  all  facts 
on  which  their  sentence  was  founded. 

By  the  court.  The  writ  of  error  has  issued  improperly^ 
without  a  special  aliocatur^  or  the  consent  of  the  attorney  gene- 
ral But  admitting  that  the  proceedings  were  regularly  before 
08,  could  we  say  that  the  judgment  was  erroneous  ?    Under  the  cir- 

eomstances  of  the  case,  could   any  other  judgment  with  propriety 
YoL.  in  8| 
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baye  been  rendered?  Are  we  not  bound  to  belieye  that  the  court 
below  has  correctly  determined  on  the  f acts,  by  whom  the  child  was 
supported,  and  if  such  person  is  dead,  who  are  his  proper  represen- 
tatives? The  payment  of  the  sums  advanced  is  equally  a  necessary 
consequence  of  the  conviction  of  bastardy,  as  the  making  restitution  of 
stolen  goods  to  the  owner,  on  a  conviction  of  larceny.  If  in  the  lat- 
ter case,  the  owner  died  before  conviction,  the  goods  would  be  award- 
ed by  the  court  to  his  representatives.  A  common  instance  will  suflSce 
to  show,  that  money  may  be  awarded  to  persons  not  named  iu  the  in- 
dictment or  proceedings.  Put  the  case  of  Overseers  of  the  Poor  ad- 
vancing money  for  lying-in  expenses  and  support  of  a  bastard  child, 
and  that  those  overseers  had  been  removed  from  office  before  judgment 
had  on  the  indictment,  those  moneys  would  be  directed  to  be  repaid  U> 
their  successors. 

On  the  whole,  we  see  no  error  in  the  judgment,  and  therefore  it 
must  be  affirmed. 


•  m  m  #• 


Isaac  Pollock  against  John  H^tx. 
Same  against  Same. 

[S.  G.  4  DalL  222.] 

DisoontiuuaiiceB  are  the  acts  of  the  court  and  aubject  to  thar  discretion.   Thej  wiU  not 
be  allowed,  after  a  cause  has  {been  referred,  and  the  eyidence  heard  by  the  referees. 

This  was  a  report  of  referees,  finding  for  the  defendant  the  sum  of 
2300  dollars,  signed  on  the  9th  May  1800. 

It  appeared  that  the  referees  had  met  several  times  on  the  basiness^ 
of  deciding  the  matters  in  controversy,  and  had  heard- the  parties  al- 
l^ationa  and  proofis.  They  at  length  determined  that  a  quantity  of 
Irish  linens  was  properly  chargeable  to  the  plaintiff,  who  being  dissat- 
isfied therewith,  consulted  his  counsel,  and  by  his  advice,  on  the  2l8t 
April,  discontinued  his  suit  in  the  prothonotary's  office  and  paid  off 
the  costs*  He  afterwards  attended  before  the  referees,  until  the  mak- 
ing of  their  report,  bat  with  a  protestatfon  that  this  should  not  affect 
his  discontinuances,  if  he  was  entitled  thereto. 

These  discontinuances  were  made  one  of  the  grounds  of  exceptions 
to  the  report,  on  the  part  of  the  plaintiff. 

Messrs.  W.  Tilghman  and  Morgan  for  the  defendant,  objected 
thereto,  and  cited  Oxley  and  Hancock  v.  Olden,  1  Dal.  430.  One 
cannot  annul  a  reference,  after  the  referees  have  investigated 
the  whole  transaction,  and  agreed  on  their  report,  without  any 
imputation  of  misconduct.    A  plaintiff  must  move  for  a  diecontin- 
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tnce,  after  joinder  in  demurrer.  1  .Orompt.  Pract.  118.  There  can 
be  no  discontinuance  without  payment  of  costs.  Ih.  119.  After 
rerdict  on  a  writ  of  inquiry,  there  can  be  no  discontinuance,  without 
the  defendant's  consent.  Carch.  87.  A  discontinuance  will  not  be  al- 
lowed after  a  special  yerdict,  in  order  to  introduce  fresh  proof  in  con- 
tradiction to  the  yerdict.  2  Bl.  Rep.  815.  It  is  in  the  discretion  of  the 
eonrt,  whether  thej  will  permit  a  discontinuance  on  a  special  verdict ; 
tbej  will  refuse  it  in  a  "hard  action.  Annal.  201.  Plaintiff  cannot  dis- 
continue without  leave  after  demurrer  joined  and  entered,  or  after  yer- 
dict on  a  writ  of  inquiry.  Sherid.  Pract.  585.  Style  Pra.  Beg.  193, 199, 
(old  ed.  161.)  There  can  be  no. discontinuance  without  leave,  after 
isue  joined.  Oilb.  C.  B.  219.  An  avowant  in  replevin  cannot  have 
leave  to  discontinue.  1  Grompt.  Pract.  119.  1  Stra.  112.  Nor  can 
there  be  any  discontinuance  after  judgment  for  the  avowant  in  re- 
pieyin,  on  demurrer.  1  Crompt.  Pract.  119.  1  Barnes  111.  Miller  v. 
Hotdiinson. 

All  these  cases  prove,  that  discontinuances  are  under  the  power  and 
eontrol  of  the  court,  and  considered  as  their  acts  ;  whereas  nonsuits  are 
the  mere  acts  of  the  plaintiffs.  Jury  trials  differ  materially  from  ref- 
erences under  our  defalcation  act  of  1705.  1  Dall.  St.  Laws  65. 
In  the  former,  there  may  be  surprise  by  unexpected  evidence,  and  the 
verdicts  are  generally  unknown  until  they  are  openly  delivered.  It  is 
odiorwise  on  references  in  most  instances.  There  may  therefore  be  a 
degree  of  policy  in  allowing  a  plaintiff  to  take  a  nonsuit  on  a  trial  by 
jury,  but  none  is  suffering  him  to  enter  a  discontinuance  at  his  mere 
will,  where  judges  of  his  own  choosing  have  found  against  him.  It 
puts  the  parties  on  a  footing  wholly  unequal ;  the  defendant  is  bound 
by  the  report,  while  the  plaintiff  exercises  his  election.  But  both  par- 
ties are  actors  on  a  reference,  and  a  sum  of  money  may  be  found  due 
by  a  plaintiff,  to  which  he  will  not  readily  submit,  if  he  is  allowed  the 
opinion  of  a  discontinuance.  The  words  of  the  defalcation  act  that 
''  the  award  or  report  of  referees  made  according  to  the  submission  of 
the  parties,  and  approved  of  by  the  court,  and  entered  on  the  record 
or  roll,  shall  have  the  same  effect,  and  shall  be  deemed  and  taken  to 
be  as  avaiiable  inlaw,  as  a  verdict  given  by  twelve  men,"  do  not  prove, 
that  as  a  plaintiff  may  in  common  instances  refuse  taking  a  verdict  and 
boeeme  nonsuit,  he  may  also  after  a  full  hearing  by  referees,  discon* 
tinue  his  action.  Where  a  defendant  is  an  actor,  as  in  replevin,  a 
plaintiff  by  our  practice  cannot  without  special  permission*  strike  off 
Us  suit.  If  the  present  motion  prevails,  it  will  be  utterly  subversive 
ef  tile  vtility  of  references,  and  put  an  end  to  them.    The  legislature 
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neyer  could  have  contemplated  sach  a  power  of  discontinuance^  resery-' 
ed  to  the  plaintiff,  on  references,  when  they  passed  the  defalcation  act. 

Messrs.  Dallas  and  Bickley  for  the  plaintiff.  The  English  practice 
yaries  in  many  particulars  from  our  own.  There  a  party  is  not  held 
to  bail  on  ciyil  process  without  a  preyious  affidayit  filed,  and  many 
other  instances  may  be  put  to  eyince  a  difference.  But  cases  are  not 
wanting  in  England  to  show,  that  discontinuances  are  generally  mat- 
ters of  course  on  payment  of  costs,  beins;  made  on  side  bar  motions.  In 
Hook,  adm'r.  t;.  Haywood,  1  Barnes  112,  the  practice  on  this  subject  was 
yariously  reported  ;  but  inHeber  y.  Bishop.  Jb.  Ill,  it  is  said,  that  a 
plaintiff  may  discontinue  at  any  time.  It  is  indeed  laid  down  in  some 
books,  that  there  can  be  no  discontinuance  after  a  demurrer  argued ; 
(Cro.  Jac.  8,  85)  nor  after  a  general  yerdict,  though  it  may  be 
after  a  special  yerdict.  1  Salk.  178.  Gilb.  C.  B.  122.  But  leaye 
has  been  giyen  to  discontinue,  after  judgment  deliyered  for  a  defend- 
ant on  demurrer.  1  Lil.  Ab.  641.  1  Saund.  23,  39.  1  Ley.  227, 
298.  After  demurrer  on  an  arbitration  pleaded,  it  is  not  usual  to  dis- 
continue the  action,  but  to  argue  the  demurrer  to  try  the  yalidity  of 
the  arbitration  so  pleaded,  to  ayoid  delay.  1  Lil.  Ab.  644.  In  the 
more  modern  books  it  is  said  that  a  plaintiff  may  discontinue  on  a  side 
bar  motion,  on  payment  of  costs,  either  before  or  after  declaration. 
Sherid.  Prac.  634-5.  Discontinuances  are  side  bar  rules.  6  Term. 
Rep.  61-6.  An  attachment  will  not  lie  against  a  plaintiff  for  costs  on 
a  discontinuance.  7  Term.  Rep.  6. 

Our  own  practice  must  howeyer,  goyem  on  this  head,  being  accom- 
modated by  long  experience,  to  our  local  situtation.  A  slight  reyiew 
of  the  records  of  this  court  will  suffice  to  show,  that  plaintiffs  haye 
always  been  allowed  to  discontinue,  either  before  or  after  issue  joined, 
after  a  special  yerdict,  and  oyen  after  a  reference  entered  into.  We 
haye  neyer  heard  of  an  application  made  to  the  court  for  leaye  to  dis- 
continue. Less  than  half  an  hour's  search  has  enabled  us  to  lay  be- 
fore the  court  the  following  cases  from  their  dockets. 

Lloyd's  lessee  y.  Taylor.  September  term  1764.  Rule  for  trial  by 
proyiso.  Discontinued. — ^Elim's  lessee  y.  Schillenberger.  September 
term  1765.  Rule  for  trial.  Discontinued. — Chew  y.  Jones.  Septem- 
ber term  1767.  Rule  for  trial.  Discontinued. — ^Neaye  y.  Forbes. 
September  term  1771.  Rule  for  trial  by  proyiso.  Discontinued^ 
— September  term  1767.  Foulk's  lessee  y.  Rennix.  Sur  reference- 
Discontinued. — September  term  1773.  Leach's  lessee  y.  Armitage. 
Special  yerdict  found  2l8t  April  1775,  and  discontinued  by  Mr.  Read 
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attornej  pro  quer.  next  day. — December  term  1797.  Pringlo  v.  Vaug- 
IttD.  Jadgment  for  the  plaintifif  on  3d  September  1798. — ^Mr.  Lewis 
for  the  plaintiff,  on  14th  August  1800,  opens  the  jadgment  and  dis- 
eontinues  the  suit. — September  term  1798.  Davis  t;.  Portions.  Re- 
ferred 13th  March  1799.     Discontinued  13th  August  1800. 

We  have  also  been  furnished  with  another  case,  on  which  we  greatly 
relj.  It  is  in  point,  and  stronger  than  that  now  before  the  court. 
James  Starret  brought  partition  of  certain  lands  in  Cumberland  county 
igsisst  James  Chambers  and  others.  When  the  cause  was  at  issue,  it 
?M  referred  at  Nisi  Prius  at  Carlisle  on  the  18th  May  1768,  of  five 
persons,  or  any  three  of  them,  who  were  to  report  to  the  next  Septem- 
ber term.  The  referees  met  accordingly,  heard  the  proofs  of  the  par- 
tis, and  made  a  report,  finding  that  the  plaintiff  had  no  cause  of  action, 
wiiieh  was  returned  into  the  prothonotary's  office  on  the  2l8t  Septem- 
ber 1768.  On  the  24th  of  the  same  month  the  plaintiff  came  into  the 
protlionotary's  office  before  the  sitting  of  the  com-t,  and  discontinued  his 
action.  Messrs.  Chew,  Galloway  and  Dickinson,  were  of  counsel  with 
the  defendants,  but  made  no  exceptions  to  this  act  of  the  plaintiff's ; 
and  it  will  be  admitted,  that  their  silence  on  this  occasion,  is  strong 
evidence  of  their  sense  of  the  practice.  Afterwards  the  same  Startet 
Bstituted  an  ejectment  for  his  proportion  of  the  same  lands,  which 
came  on  to  trial  at  Nisi  Prius  on  the  11th  June  17v4,  at  Carlisle,  before 
Chew,  C.  J.  and  Moreton,  J.,  and  a  verdict  passed  for  the  defendants. 
We  are  authorised  to  say,  that  on  this  trial,  the  former  report  and  dis- 
eontinuance  between  the  parties,  having  been  spoken  of,  the  then  Chief 
Jostice  justified  the  propriety  of  the  former  discontinuance ;  and  it  must 
be  presumed,  that  this  was  the  result  of  reflection. 

Our  defalcation  act  puts  reports  of  referees  on  the  precise  footing  of 
verdicts.  On  the  plea  of  payment,  the  jury  may  certify  a  sum  due  to 
the  defendant.  He  is  equally  an  actor  on  a  jury  trial,  as  on  a  refer- 
ence, uid  yet  it  has  never  been  known  that  the  plaintiff  was  denied  the 
Kber^  of  suffering  a  non-suit,  which  is  substantially  a  discontinuance. 
8o  in  replevin,  in  England,  where  both  parties  are  acknowledged  actors, 
die  plaintiff  may  become  non-suit.  1  Cromp.  Pract.  263.  And  in  a 
late  replevin  of  Murgatroyd  v.  McClure,  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Pennsylvania,  where  the  court's  opin- 
ion was  in  f aTor  of  the  defendant,  they  held,  that  though  the  plaintiff 
could  not  diacontinue  without  the  leave  of  the  court,  he  was  not  obliged 
to  take  the  verdict,  but  might  become,  nonsuit.  The  reason  of  the 
Isivs  suffering  a  nonsuit  of  the  plaintiff  is  grounded  on  possible  sur- 
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prize,  and  to  prevent  his  right  being  concluded.    Parties  before  ref- 
erees surely  are  not  always  exempted  from  surprise. 

Curia  advinare  vvJt. 

Shippen,  0.  J.  two  days  afterwards  delivered  the  opinion  of  the  court. 
The  question  agitated  is  of  great  magnitude,  as  it  concerns  the  practice 
of  the  courts  of  this  state.  The  mechod  of  settling  suits  by  reference, 
has  been  experienced  to  be  highly  beneficial,  and  we  should  reluctantly 
throw  any  obstacles  in  the  way,  which  might  affect  this  mode  of  trial. 

The  difficulty  in  our  minds  has  been  created  by  the  case  of  Starre 
V,  Chambers  et  al.  There  the  discontinuance  passed  sub  silentio* 
without  argument.  Bat  it  is  confidently  said,  that  Chew,  C.  J.  after- 
wards recognized  the  practice  on  a  subsequent  trial,  between  the  same 
parties.  If  it  even  be  the  fact,  we  are  possessed  of  such  information 
on  the  subject,  as  thoroughly  satisfies  us,  the  opinion  was  suddenly 
given  and  was  not  the  effect  of  refiection.  We  possess  every  respect 
for  his  opinion,  and  know  his  present  sentiments. 

In  many  instances,  discontinuances  in  England  are  mere  side  ba^ 
motions,  but  are  always  subject  to  the  discretion  of  the  court.  So  is 
the  rule  laid  down  in  Annal.  201,  cited  at  the  bar.  They  are  the  acts 
of  the  court. 

It  cannot  seriously  be  supposed,  that  it  was  intended  by  the  defalca* 
tion  act,  that  when  parties  had  submitted  their  disputes  to  judges  of  their 
own  choice,  either  should  be  at  liberty  to  recede  from  their  determina- 
tion, after  the  matters  in  controversy  had  been  fully  examined,  and  the 
referees  had  made  up,  or  were  about  to  make  up,  their  minds  on  the 
subject.  If  such  a  construction  was  established,  it  would  be  unreasona- 
ble to  expect  that  defendants  would  readily  agree  to  submit  their  causes 
to  such  a  tribunal.  This  is  the  true  spirit  of  the  resolution  in  Oxley 
and  Hancock  v.  Olden,  cited  from  1  Dall.  430.  We  cannot  on  the 
fullest  consideration,  think,  that  the  solitary  case  of  Starret  t;.  Cham- 
bers et  al.  is  binding  on  us  as  an  authority  ;  and  therefore  overrule  the 
exception  of  the  discontinuance  which  has  been  taken  to  this  report* 

The  consideration  of  the  report  as  to  the  other  exceptions  founded 
on  the  merits,  was  adjourned. 
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Gaspbb  Wsist  against  Franois  Lei. 


i  defendant  pajn  money  to  one  of  the  attoraies  in  the  cause,  (  who  ia  not  the  Attomej 
OB  record,  and  who  afterwards  absconds, )  after  notice  to  the  contrary,  the  payment 
bin  his  own  wrong. 

Sole  to  show  cnQBe  why  sadsfaotion  should  not  be  entered  in  this 
letion,  on  paymeot  of  235f  dollars  into  the  prothonotarj's  office. 

Judgment  was  obtained  on  the  19th  March  1798,  for  875,  dollars, 
and  i  fitri  facias  to  September  term  following,  which  was  returned 
att&  bona.  Whereupon  testatum fi.  fa,  issued  to  Chester  county, 
Ntamable  to  Marcdi  t^rm  1799,   on  which  was  returned  goods  levied. 

Ike  defendant  filed  ^ui  affidavit,  tibat  on  the  15th  May  1798,  he 
bad  paid  to  George  Yauz,  the  Clerk  of  Joseph  Thomas,  formerly  one 
of  the  counsel  in  the  cause,  210  dollars  in  part  of  the  plaintiffs  de- 
nand,  ( Mr.  Thomas  Boss,  the  attorney  upon  record  of  the  plaintiff's 
being  then  out  of  town, )  and  that  on  the  9th  August  following,  he 
tendered  to  the  plaintiff  235f  dollars,  the  balance  of  the  debt  and  costs 
vbich  he  refused. 

Mr.  Boss  on  his  solemn  affirmation  declared,  that  shortly  after  he 
badiasoed  the  first  execution,  he  met  the  defendant  and  told  him 
vbat  he  had  done.  The  defendant  said  he  had  dealings  with  Joseph 
TboBss.  He  replied,  his  client  was  dissatisfied  with  Thomas,  and  he 
DQst  not  pay  the  money  to  Thomas,  or  any  other  person,  but  to  him- 
idf.  The  defendant  then  answered,  he  would  call  shortly  at  his  office 
ud  settle  the  debt.   Thomas  disappeared  on  the  8d  August  1798. 

l^e  court  sadd,  that  payments  should  be  made  to  the  attorney  on 
laeord,  but  there  was  no  necessity  of  determining  in  this  case,  whether 
pajmentB  made  to  o&er  counsel  in  the  cause,  might  not  under  partic- 
liar  eircumstances  be  established.  Here  there  was  express  notice 
giToi  to  the  defendant,  not  to  pay  to  Thomas,  by  the  pers(m  regularly 
tttitled  to  receive  the  money  ;  and  this  leaves  him  without  an  excuse 
br  Us  condnct.    He  must  abide  the  consequences. 

Bule  discharged. 
Mr.  T.  Boss,  pro  quer.  Mr.   Fraier,  pro  dtf 
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Robert  Shaw  against  John  Atkinson,  Richard  Hunt  and  John 

Stowbrs. 

Where  a  replevin  is  brought  for  goods  distrained  for  rent  and  the  cause  is  referred,  and 
the  referees  find  a  sum  due  for  rent  beyond  the  time  of  distress,  report  will  be  set 
aside. 

Replevin  for  goods  distrained  for  rent,  brought  to  December  term 
1798.  Afterrvards  '^  all  matters  in  yariance  between  the  parties  in 
this  cause  were  referred  to  William  Hamilton^  John  Dunlap  and  John 
Dorsey,  or  any  two  of  them.*'  The  referees  reported  the  sum  of  1000 
dollars  to  be  due  to  the  defendants,  upon  a  balance  of  all  accounts,  by 
them  settled  up  to  the  1st  July  1800.  ' 

An  exception  was  filed  by  the  plaintiff  to  this  report,  that  the  distress 
on  which  this  replevin  was  founded,  was  the  seizure  of  the  property 
of  the  plaintiff  on  the  11th  December  1793,  for  rent  then  due ;  and 
the  referees  in  making  their  report,  have  avowedly  taken  into  consid* 
eration,  and  decided  both  upon  the  rent  accruing  to  the  1st  July  1800, 
and  the  general  accounts  between  both  parties  to  that  time,  which  by 
\the  terms  of  the  submission,  or  the  general  tenor  of  their  powers, 
they  had  no  legal  authority  to  do. 

Mr.  T.  Ross  for  the  defendants,  offered  to  show,  that  the  plaintiff 
exhibited  to  the  referees  by  way  of  set-off  to  the  rent  due  all  the 
repairs  which  he  had  done  to  the  house  out  of  which  the  rent  issued, 
including  those  done  in  1799  and  1800,  after  the  replevin  brought) 
and  made  no  objections  to  the  referees  going  into  the  whole  of  the 
accounts.  He  therefore  virtually  agreed,  that  they  should  settle  all 
matters  between  them. 

Mr.  M.  Levy  for  the  plaintiff.  The  powers' of  the  referees  can 
only  be  collected  from  the  record,  and  the  award  must  be  judged  of  on 
the  face  of  it.  Neither  can  be  supplied  by  parol  testimony.  On  a 
mere  parol  submission  this  court  cannot  render  judgment.  However 
great  the  powers  are,  which  this  court  exercise,  still  they  are  circum- 
scribed whithin  certain  limits,  and  their  proceedings  may  be  reviewed 
in  the  High  Court  of  Errors  and  Appeals,  who  can  only  determine 
from  what  appears  on  the  records  themselves. 

Here  the  referees  have  evidently  exceeded  their  authority.  An  award 
must  be  according  to  the  submission,  which  only  comprehends  disputes 
then  existing.  Kyd  on  Awards,  91,  92,  113.  If  the  time  limited 
for  making  an  award  expire  without  an  award  made,  application  most 
be  made  for  making  the  submission  to  a  second  arbitration  a  rule  of 
court,  otherwise  the  court  cannot  grant  an  attachment  for  non -per- 
formance of  the  award  on  the  second  arbitration.     So  if  the  real 
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parties  submit  to  a  second  arbitration^  without  a  mle  of  court. 
7}.  218.    3  Term  Rep.  643. 

By  the  court.  We  have  every  leaning  in  favor  of  awards  which 
80  greatly  contribute  to  settle  disputes.  But  here  the  finding  of 
the  referees  dearelj  exceeds  their  authority,  which  was  confined 
to  rent  due  on  the  11th  December  1798,  for  which  the  distress  was 
taken.  A  confirmation  of  the  report  therefore,  would  be  error  on 
tbe&ct  of  the  proceedings.  Besides,  the  bail  to  the  sheriff  in  the 
replevin  bond  might  be  improperly  affected  by  such  a  decision. 
When  they  became  sureties  for  the  plaintiff,  they  would  naturally 
regard  the  quantum  of  rent  then  claimed  by  the  landlords,  and  de- 
termine their  conduct  accordingly, 

Beport  set  aside. 


Pkutiah  FrroH  and  Bufers  Lawbenob  plaintiffs  in  error  agamsl 

BElCPUBLIGAKt 

h&tmeat  that  B  was  peaceably  possessed  in  his  demeAe  as  of  fee  of  certain  lands, 
SBd  oontlnaed  so  seiied  and  possessed  nntil  F.  and  L.  thereof  disseised  him,  and  him 
•0  dieseised  and  expelled  did  Iseep  oat,  fta  held  good  on  error. 


Wstr  of  error  to  Luzerne  county,  on  a  conviction  of  forcible 
entry  and  detainer  on  the  21st  August  1T99,  whereon  judgment 
lud  been  rendered  for  the  commonwealth. 

The  indictment  stated,  that  ^^  Nathan  Beach,  esq.  was  lawfully 
sod  peaceably  possessed  in  his  demesne  as  of  fee  of  a  certain  tract 
of  land  in  Huntingdon  township  in  Luzerne  county,  and  continued 
so  seized  and  possessed,  until  Pelatiah  Fitch  of,  &c.  and  Bufers 
Lawrence  of,  &c.  with  other  malefactors  unknown,  on  the  26th 
Harch  1799,  with  strong  hand  and  armed  power  into  the  tract  of 
land  aforesaid,  with  the  appurtenances,  in  the  township  and  county 
s&resaid,  unlawfully  did  enter,  and  him  the  said  Nathan  Beach 
thereof  disseised,  and  liim  the  said  Nathan,  with  force  and  arms 
ud  strong  hand  expelled,  and  him  the  said  Nathan,  so  disseised 
and  expelled  from  the  said  tract  of  land,  with  the  appurtenances, 
from  the  said  26th  day  of  March,  until  the  day  of  the  taking  this 
inqoigition,  with  like  force  and  arms,  and  strong  hand  and  armed 
power,  did  keep  out  and  do  yet  keep  out,  to  the  great  damage  of," 

Mr.  LigersoU  for  the  prosecutor  admitted,  that  the  word  possess- 
^  as  applied  to  an  estate <#  freehold  was  improperly  ilsed,  but 
contended  that  there  was  suflElcient  matter  laid  in  the  indictment 
to  show  that  Nathan  Beach,  who  was  put  out  of  possession,  wag 
leised  of  a  freehold,  to  bring  him  within  the  piuriew  of  the  stat- 

Vol.  m.  4 
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nte  of  8  H,  6.  1  Haw.  c.  64,  §  88.  2  Burns,  J.  204, 14th  ed.  It 
is  stated,  that  he  was  possessed  in  his  demesne  as  of  fee,  continued 
so  seized  and  possessed,  nntil  the  defendants  disseised  him,  and  him 
so  disseised  and  expelled,  did  keep  out,  &c.  Disseisin  is  a  term  of 
art,  and  refers  to  a  freehold  interest.  Farresl.  123.  Exception, 
that  an  indictment  did  not  saj,  adtunc  existevU,  liberum  tenements 
vflTby  and  that  it  is  not  snplied  bj  the  word  disaeisivitj  disallowed. 
Allen  49.  The  expressions  "  demesne  as  of  fee,"  "  continued  so 
seized,"  ^^  and  so  disseised  and  expelled,"  &c.,  exclude  every  idea 
that  it  was  less  than  an  estate  of  freehold.  Seized  or  possessed  of 
a  messuage  or  house,  then  being  the  freehold  of  A,  proves  that  he 
wasf  seized  of  such  an  estate,  whereof  he  might  be  disseised.  Cro. 
Jac.  633.  No  words  of  freehold  in  an  indictment  but  the  words 
expulit  and  disaeisimt^  which  could  not  be  true,  if  the  party  ex* 
polled  and  disseised  had  not  a  freehold ;  exception  disallowed.  8 
Leon.  102. 

By  the  court  The  indictment  has  not  been  drawn  with  accuracy. 
Though  the  word  disseisivit  may  be  taken  to  imply  a  freehold,  yet 
it  is  not  sufficient  without  showing  what  estate  the  person  disseised 
had.  1  Yent  806.  But  the  other  words  in  the  indictment  seem 
sufficiently  to  show  that  Beach  was  seized  of  a  freehold  estate,  ao- 
'  cording  to  the  authorities  cited. 

Judgment  affirmed. 

Mr.  Dick  for  the  defendants,  was  not  present  at  the  argument. 


HiEBONiiius  Wakneb  et  al.  ex'rs.  of  Fbteb  Fiss  against  the  heirs 

and  terretenants  of  Jabbz  Emory. 

Honey  reodved  by  delinqaent  collectors  for  county  rates  and  levies  under  the  act  of 
20ih  March  1726,  or  health  office  taxes  under  the  act  of  24th  April  1794,  or  funding 
taxes  of  16th  Harch  1786,  remiun  a  lien  on  their  lands,  after  they  should  have  paid 
the  money  into  the  treasury.  AlUer^  of  carriage  taxes  under  the  act  of  20th  March  1788. 

.  Case  stated  for  the  opinion  of  the  court,  on  a  scire  facias  brought 
on  a  mortgage,  dated  18th  August  1795,  for  1000  dollars ;  recorded 
two  days  afterwards. 

It  is  agreed,  that  the  mortgage  in  question  was  duly  executed, 
and  given  for  a  valuable  consideration.  Jabez  Emory,  the  mort- 
gagor, whose  heirs  and  terrentenants  the  defendants  are,  was  duly  ap- 
pointed  on  the  4th  June  1791,  a  collector  of  county  rates  and  levies 
in  and  for  the  city  and  county  of  Philadelphia,  to  collect  the  said 
Tates  and[levie8  for  that  year;  and  was  also  duly  appointed  to  the  same 
oflSce  in  the  years  1792, 1793,  and  1794.  By  virtue  of  the  said  several 
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appointmeats,  he  the  said  Jabez  undertook  the  collection  of  the 
Baid  taxes,  and  on  the  daj  of  the  said  mortgage  being  given,  and  for 
Dx  months  before,  was  indebted  to  the  county  of  Philadelphia  in 
the  sum  of  $1235^1^/^^,  for  countj  and  hospital  taxes  of  the  said 
eoonty ;  and  was  also  indebted  to  the  said  countj,  or  to  the  state, 
before  the  same  day,  for  carriage  taxes,  under  the  act  of  20th  March 
1783,  in  476^  dollars.  On  the  same  4th  day  of  June,  in  the 
Bsme  year,  he  was  appointed  collector,  and  authorized  as  such,  to 
receive  the  unpaid  funding,  county,  and  carriage  taxes  for  the 
years  1785,  1786, 1787,  1788,  and  1789,  and  county,  carriage 
and  cell  taxes  for  1790,  in  the  county  of  Philadelphia^  which  re- 
mained due  and  uncollected  on  the  books  of  Joseph  Stiles  and 
Daniel  Drais,  who  in  those  several  years  had  been  respectively  ap* 
pointed  to  collect  the  said  taxes  in  the  said  county ;  and  on  the  day 
ofthe  said  mortgage  being  given,  and  long  before,  had  been  in- 
debted to  the  public  in  the  sum  of  845^^  dollars.  The  a^^regate 
of  the  above  balances  due  from  the  said  Jabez  Emory  is  2558-]^ 
dollars,  moneys  by  the  said  Jabez  received  and  collected. 

The  question  submitted  to  the  opinion  of  the  court  is,  whether 
the  aggregates  of  the  said  several  arrearages,  or  either  of  them,  are 
bylaw  a  lien  on  the  real  estate  of  the  said  Jabez,  from  the  time 
he  became  indebted  for  the  same,  so  as  to  exclude  the  said  mortgage, 
on  which  this  suit  is  founded.  If  the  court  should  be  of  opinion 
that  they  or  either  of  them  are  so,  then  it  is  agreed  that  the  pro- 
ceeds of  sales  of  the  mortgaged  premises  shall  be  appropriated  in 
the  first  instance  to  the  payment  of  such  lien. 

On  the  argument,  Mr.  M.  Levy  for  the  plaintiff  admitted  that 

1253|^  dollars,  due  for  the  county  and  hospital   taxes,  remained 

chai^geable  on  the  real  estate  of  the  collector,  and  took  place  of  the 

mortgage.     The  words  of  §  23,  of  the  law  of  20tii  March  1724-5, 

u  to  county  rates  and  levies,  expressly  create  such  lien.    '^All  gifts, 

grants,  and  sales,  which  shall  be  made  by  any  of  said  delinquent 

collectors;  of  any  of  their  said  estates,  after  the  time  they  should 

have  paid  the  money  or  effects  arising  from  the  said  assessment^, 

Tmlesa  the  estate  so  seized  shall  be  sufficient  to  answer  what  they 

ire  in  arrear,  are  hereby  declared  to  be  fraudulent,  and  shall  not 

prevent  or  avoid  the  seizures  and  sales  hereby  appointed  to  be 

made  thereof  as  aforesaid."    1  Dall.  St.  Laws  218.    And  the  health 

office  act  of  the  24th  April  1794,  §  19,  puts  the  taxes  under  that 

law,  on  the  footing  of  the  taxes  for  county  rates  and  levies.  8  Dall. 

Bt  Laws  572. 


^ 
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It  was  also  admitted  by  Sir  IngersoU,  of  conasely  with  the  com- 
miBsioners  of  the  county  of  Philadelphia,  that  4:7&|^  doUanf,  due 
for  carriage  taxea  from  the  collector,  were  no  lien  on  his  lands. 
This  act  was  passed  2Dth  March  1783,  and  by  §  6,  the  commission- 
ers, assessors  and  collectors,  were  vested  with  the  like  powers,  as 
were  given  by  the  law  to  raise  supplies,,  passed  on  the  27th  March 
1782.  2  Dall.  Laws  96.  The  29th  and  29th  sections  of  this 
former  act,  pursued  the  20th,  21st,  and  22d  sections  of  the  county 
rates  and  levies  act,  but  the  vacating  of  grants,  gitls,  &c.  in  the 
23d  sect,  is  omitted  therein.    2  Ball.  Laws  13. 

The  controversy  therefore  was  narrowed  down  to  the  845-j^ 
dollars,  collected  on  the  former,  duplicates  of  Stiles  and  Drais. 
On  this  head,  it  was  contended  on  the  part  of  the  plaintifis^  that 
the  former  collectors  having  been  originally  appointed^  and  ac- 
cepted the  appointment,  the  liens  attached  on  their  estates  only. 
By  §  9  of  the  act  of  1725,  they  are  to  demand  of  the  parties  the 
respective  sum  wherewitht  hey  are  chargeable,  and  give  notice  of 
the  day  of  appeal,  which  Emory  could  not  do,  the  time  being 
passed.  By  §  14,  they  are  to  account  in  six  weeks,  and  pay  the 
whole  money  in  three  months.  By  §  IS,  their  neglects  are  to  be 
certified.  By  §  19,  they  are  to  be  fined  in  case  of  neglect.  By  § 
20,  process  was  to  issue  against  their  estates,  which  by  §  21,  were 
to  be. sold;  and  by  §  23,  their  gifts,  grants  and  sales,  after  they 
should  have  paid  in  their  money,  are  declared  fraudulent.  But 
these  different  provisions  only  relate  to  the  collectors  who  receive 
the  trust  originally,  and  not  to  subsequent  appointments. 

As  to  funding  law  of  16th  March  1785,  (part  whereof  is  only  in- 
serted in  2  Dall.  St.  Laws  256,  but  the  whole  of  it  in  the  first 
edition  of  laws,  pa.  460,)  the  36th  section  giving  the  commissioners 
power  to  appoint  collectors,  who  are  to  notify  each  person  of  the 
sum  assessed  on  him,  and  of  the  day  and  place  of  appeal,  and  the 
38th  section  directing  the  commissioners  to  transmit  the  duplicates 
to  the  district  collectors,  show  that  the  liens  apply  to  the  first  col* 
lectors  only.  It  may  be  said  of  the  legislature,  in  both  instances, 
volwit  s^d  non  dimt. 

Such  liens  are  of  a  dangerous  nature,  which  cannot,  with  com- 
mon prudence,  be  discovered  in  the  public  offices.  They  are  justly 
odious,  when  they  operate  hardly  against  persons  who  fairly  ad- 
vance their  money  on  an  honest  consideration,  and  should  be 
strictly  construed.  Indeed,  by  the  act  of  3d  April  1794,  3  Dall. 
Laws  626,  respecting  decedent's  estates,  the  commonwealth  is  to 
be  last  paid.. 

As  to  the  interesti  in  either  of  the  cases,  it  is  contended,  that 
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tt  can  onlj  be  computed  from  the  date  of  the  mortgage,  inasmnch 
tt  reasonable  diligence  ought  to  have  been  used  by  the  countj  com- 
miseionera,  to  compel  the  payment  of  the  collector's  outstanding 
balances. 

Mr.  Ingersoll  answered,  Whether  liens  are  founded  on  sound 
policy,  are  reasonable  or  not,  must  be  submitted  to  the  legislature ; 
Ae  judiciaiy  branch  only  decide  on  them.  The  liens  on  the  es- 
tates of  deceased  persons  are  by  many  thought  highly  inconvenient, 
bat  the  legislature  disapproved  of  the  specification  clause  first  in- 
troduced into  the  bill,  and  thought  proper  to  insert  the  term  de- 
mands in  lieu  thereof. 

May  it  not,  however,  be  asked,  why  the  liens  admitted  to  extend 
to  the  collectors  first  appointed,  should  not  also  be  applicable  to 
others  coming  to  their  stead  ?  Though  a  collector  dies,  or  is  remov- 
ed from  his  office  for  misconduct,  still  tlie  public  interests  req^uire 
that  the  assessments  should  be  collected.  But  it  does  not  appear 
from  the  case  as  stated,  that  Stiles  and  Drais  have  received  any 
moneys  which  remain  unpaid,  and  that  consequent  liens  have  at- 
tached on  their  estates,  or  that  fliey  are  living  or  dead.  Their  suc- 
cessors elearly  are  either  within  all  the  provisions  of  the  laws,  or 
imder  no  part  thereof. 

It  is  to  be  inquired,  whether  the  plaintiff's  construction  is  war- 
ranted by  the  expressions  of  the  legislature.  By  the  9th  section 
of  the  law  of  March  1725,  collectors  to  be  appointed  from  time  to 
time,  and  all  the  different  clauses  relied  on  by  the  plaintifiTs  coun- 
sel make  use  of  the  words  said  collectors,  which  comprehend  all 
who  have  been,  or  shall  be  nominated  to  discharge  that  ti*ust 
Suppose  under  the  16th  sectioh,  that  Stiles  and  Drais  had  made 
no  demand  of  the  taxes,  could  not  Emory  make  one  i  Or  if  under 
the  nth  section,  they  had  made  do  distress  for  non-payment,  would 
not  Emory  be  competent  to  make  one  ?  And  would  not  Emory 
and  his  estate,  in  such  instances,  be  equally  obnoxious  to  the  sev- 
eral provisions  in  §  20,  21,  22  and  23  of  the  act  2  Again  suppose 
a  sheriff  removed  from  office  by  death  6r  otherwise  will  not  the 
law,  which  Created  duties,  obligations  and  penalties  on  him,  descend 
on  his  successor. 

The  words  of  the  funding  act  still  appear  stronger  than  the  law  for 
raising  county  rates  and  levies.  The  36  th  section  empowers  the  com- 
missioners, annually  or  oftener,  if  necessary,  to  appoint  collectors; 
and  in  the  close  of  44th  section,  it  is  declared,  that  ^*  all  the  estate 
real  and  personal  of  such  delinquent  collector,  is  and  shall  be  ta- 
'ken  and  deemed  to  be  bound,  as  a  security  for  the  payment  of  such 
sum,  at  and  from  the  expiration  of  ninety  days,  as  fully  to  all  in- 
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tents  and  purposes  as  if  judgment  had  then  been  entered  against  him 
for  the  said  debt,  in  a  court  of  record."  Both  acts  clearlj  contem- 
plate a  summary  remedy,  to  be  given  against  delinquent  collectors,' 
either  those  originally  appointed  or  their  successors. 

There  is  little  room  for  controveiisy}  as  to  the  period  of  com- 
mencement of  interest.  Where  one  has  received  money  belonging 
to  another,  and  has  retained  it  without  the  consent  of  the  owner, 
it  is  to  be  considered  in  the  same  light  as  money  lent,  and  ought  to 
carry  interest.    1  Dall.  849. 

By  the  court.  The  lien  respecting  the  carriage  tax  has  been  prop- 
erly given  up.  On  a  fall  examination  of  the  laws,  we  see  no  rea- 
son for  a  distinction  between  the  other  two  items  of  the  accounts 
against  the  collector,  and  are  of  opinion,  that  the  1235  dollars  ^^ 
for  the  county  and  hospital  taxes,  and  the  845  dollars^^  uncollec- 
ted by  Stiles  and  Drais,  and  afterwards  received  by  Emory,  remain 
charged  on  his  real  estate,  in  preference  to  the  mortgage  in  ques- 
tion, together  with  interest  from  the  respective  times,  when  by  law 
be  should  have  paid  the  same  into  the  treasury. 


The  Commissioners  of  the  district  of  Southwark  against  Wiujam 

In  prooeedingB  on  a  by-law,  it  most  appear  that  special  authority  of  the  oorpomtion 
was  strictl  J  pursued. 

Ok  a  oertiora/ri  to  Ebenezer  Ferguson,  esq.  a  justice  of  the  peace 
of  the  county  of  Philadelphia,  he  returned,  that  he  had  fined  the 
defendant  15«.  for  selling  three-fourths  of  a  cord  of  wood,  contrary 
to  the  ordinance  of  the  district  of  Southwark,  together  with  2«.  6c2. 
costs. 

The  ordinance  was  passed  on  the  10th  June  1800,  to  restrict  the 
cording  of  all  wood  to  the  public  corder.  It  directs,  that  all  cord- 
wood,  which  shall  be  brought  to  and  exposed  for  sale,  at  any  of  the 
landings  or  wharfs  on  the  river  Delaware  within  the  district  of 
Southwark,  shall  be  corded  and  measured  by  the  corder  or  corders 
appointed  by  the  commissionere  and  no  others.  And  if  any  per- 
son or  persons  shall  sell  on  any  of  the  wharfs  or  landings  within  the 
said  district  any  cord-wood,unle8s  the  same  shall  have  been  corded 
or  measured  by  the  proper  corder  appointed  as  aforesaid,  every 
person  so  offending  and  being  duly  convicted  before  any  compe- 
tent tribunal,  shall  forfeit  fifteen  shillings  and  the  costs." 

The  district  of  Southwark  was  incorporated  by  an  act  of  assem* 
bly  passed  on  the  18th  April  1794,  the  12th  section  whereof- 
directs,  that   ^^  the  oommissionere  shall  have  power  to  make 


1800]  OF  PENNSYLVANIA.  55 

soeh  laws,  ordinances,  &e.j  as  shall  be  necessary  and  convenient  for 
the  purpose  of  ascertaining  the  toll  and  rates  of  wharfage  of  all  articles 
brought  to  public  landings  in  the  said  district ;  for  directing  the  con- 
duct of  all  persons  concerned  in  baying,  selling  or  acting  on  any  part 
of  the  estate  belonging  to  the  said  district,  &c.  8  Dall.  Laws  499. 

By  the  court  The  bye-laws  of  the  corporation,  so  far  as  it  respects 
private  wharves^  is  invalid.  Their  powers  in  this  partictular  are 
limited  by  the  act  of  incorporation  to  public  landings  and  their  pub- 
He  estate.  Their  special  authority,  affecting  the  property  of  indi- 
vidittls,  must  appear  on  the  &ce  of  the  proceedings  to  be  strictly 
pnmed.    Cowp.  39. 

Judgment  reversed* 

Mr.  Dallas,  pro  quer.  Mr.  Bawle,  pro  def. 


-►♦ 


Ajtdbkw  Khnnbdt  against  Biohard  Baillib. 

ia  muntnied  mas,  wlio  took  lod^gs  in  the  dtj«  rented  a  itore  and  traded  there,  de- 

darioghiiTintentiona  of  taking  up  a  permanent  residence,  and  i  e  Iding  there  six  months 

vho  sfterwards  aheoonded,  was  declared  an  inhabitant  under  the  domestic  attachment 
liw. 

A  FosEioir  attachment  issued  in  this  court,  returnable  to  the  last 
Mardi  term ;  and  afterwards  a  second  foreign  attachment  at  the  suit 
of  Pott^,  Page  and  Price  in  co.  A  domestic  attachment  after- 
wds  issued  to  the  same  term,  at  the  suit  of  George  Dobson,  founded 
on  the  solemn  affirmation  of  Thomas  Biddle.  He  dedared  that  he 
wu  well  acquainted  with  the  defendant,  Baillie,  during  his  resi- 
dence in  Philadelphia ;  that  he  came  there  about  the  month  of  No- 
rember  1799,  as  an  unmarried  man,  took  lodgings,  and  rented  a 
Itore  in  the  city,  where  he  carried  on  trade ;  and  that  the  said 
Baillie  frequently  declared  to  him  hia  intention  of  taking  up  a  per- 
loanent  reddenoe  in  the  city,  but  had  since  absconded,  &e. 

Od  these  £susts,  which  were  not  disputed,  Mr.  John  Ewing  of 
oonnsel  with  Dobson,  moved  the  court  to  quash  the  foreign  attach 
xnents,  and  dted  Lazarus  Bamet's  case.  1  Dall.  152. 

Kr.  Seigeant  for  the  plaintiff,  insisted  that  the  defendant  could 
not  be  deemed  an  inhabitant,  within  the  attachment  law,  notiiaving 
^ded  twelve  months  within  the  state,  agreeably  to  the  opinion 
Mrered  in  Taylor  and  Finlayson  v.  Knox  et  al.  1  Dall  159. 

Shippen  C.  J.  In  the  cases  cited  by  the  plaintiff's  counsel,  the 
tt)iat  cautiously  avoided  laying  down  any  general  rule,  as  to  what 
^  or  will  not  make  a  person  an  inhabitant,  within  the  attachment 
Ww.  They  merely  glanced  at  an  idea,  which  appeared  reasonable 
under  the  Uien  existing  laws  and  constitution ;  though  they  also 
ttj,  the  want  of  one  year's  residence  in  such  cases  will^  always 
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have  considerable  weight  with  them.  A  circamstance  existed  in 
the  instance  of  David  Knox,  which  differs  it  greatly  from  the  pres* 
ent.  He  had  another  partner  in  England  of  the  name  of  Cowan, 
who  resided  there,  kept  store  and  traded.  His  supposed  miscon- 
dnct,  as  was  sworn,  led  Knox  to  sail  for  England.  It  appears  to  ns 
nnder  the  whole  circumstances  disclosed,  that  thie  present  case  is 
a  more  proper  object  of  the  domestic  attachment  l&w,  and  that  the 
effects  of  Baillie  should  be  divided  ratably,  amongst  all  his  cred- 
itors ;  and  therefore  dissolve  the  foreign  attachments  which  have 
been  issued. 


-•♦i 


John  Field  and  Son  against  John  Colebiok. 

Special  baU  required  where  »  former  snit  has  been  brought  for  the  same  cause  of  action, 
and  no  bail  given. 

Mb.  S.  Levy  moved  to  discharge  the  defendant  on  common  bail, 
there  having  been  an  amicable  action  entered  by  the  plaintiffs  against 
the  defendant  some  time  ago,  for  the  same  cause  of  action,  in 
Washington  county. 

Mr.  Hollowel  for  the  plaintiffs,  m*ged  that  no  bail  was  given  in 
the  amicable  suit. 

I^er  oicr.  The  bail  is  the  vexation.  And  if  bail  had  been  given 
in  the  former  suit,  it  would  be  a  good  ground  of  discharge  on  com* 
mon  bail  now.  The  reason  why  there  is  no  bail  to  debt  on  a  judg- 
ment, is  because  there  is  bail  in  the  originial  aetion.  2  Barnes.  93. 

1  Bl.  Rep.  507.  Sayer  43,  2  Stra.    1039.    2  Wils.  29.    Corny.  666. 

2  H.  Bla.  278. 

Motion  refused. 


^^ 


BosANif A  M'£abraohbb  against  Daniel  M'Sassaoheb. 

On  a  sentence  of  diroroe,  tiie  wife^s  diflolaimer  of  aUmonj  is  not  a  perpetoal  bar  to  fti* 

turo  applications. 
Where  tnere  has  been  a  reconciliation  between  the  parties  after  a  divorce,  a  newdiyorce 

is  necessary  to  found  the  wife's  cUim  of  Simony. 

Thb  libellant  obtained  a  divorce  from  bed  and  board  from  the 
respondent  her  husband,  on  the  15th  September  1792.  A  ourici. 
admsare  vttU  was  then  entered  as  to  alimony. 

Afterwards  on  the  15th  June  1793.,  she  waived  her  claim  to  ali* 
mony  in  open  court. 

On  the  first  day  of  the  present  term,  she  filed  her  petition  for  ali~ 
mony,  stating  therein,  thather  husband  had  represented  to  her,  that 
he  was  possessed  of  no  property ;  but  that  fhe  is  well  informed,  he 
was  now  possessed  of  property  to  a  considerable  amount. 

Mn  M.  Levy  for  the  respondent|  objected  to  the  courts  ga^ 
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iDg  into  the  inquiry  The  wife  has  waived  her  right  by  matter  of 
leeord,  and  is  now  completely  barred.  If  a  woman  refuses  to  ac* 
oept  a  jointure,  she  shall  not  be  at  liberty  to  make  a  second  election. 
The  law  directs,  that  the  court  shall  exercise  their  discretion  in 
allowing  alimony  ^  as  the  justice  of  the  case  shall  require/'  2  Dall. 
Laws,  S87,  §  10.  But  alimony  ought  not  to  be  forced  on  a  woman 
ifter  she  has  disclaimed  it  by  her  free  and  deliberate  act.  Tho 
WM?er  of  an  use  is  a  complete  disclaimer.  8  Co.  37,  h:  Waivei' 
IB  a  prepetual  dereliction.  Co.  lit.  348,  b.  Waiverinthe  case  of 
I  felony,  is  a  fall  abandonment.  5  Co.  109. 

Mr.  Ingersoll  e  cotitra.  Where  there  is  a  conveyance  of  a  mat- 
ter of  a  peiTnanent  nature,  an  election  once  exercised  shall  con- 
dnde  the  party^  But  the  right  now  insisted  on  is  occasional,  and 
depends  on  a  variety  of  circumstances. 

If  the  husband  was  disabled  by  accident  or  disease  from  main- 
taining himself  and  fitmily,  and  the  court  on  a  hearing  should  dis- 
allow the  claim  of  the  wife  to  alimony,  this  would  be  a  stronger 
case  than  the  present.  And  yet  it  will  not  be  pretended,  that  if 
the  hosband  should  be  restored  to  his  health,  or  receive  an  acces* 
Bon  to  his  property,  a  future  claim'of  alimony  would  not  be  received 
and  granted.  The  waiver  here  of  the  wife  was  founded  on  a  sup- 
position, that  her  husband  was  overwhelmed  with  debts  and  unable 
to  make  her  any  allowance,  but  that  foundation  no  longer  exists. 
Her  act  in  1793,  was  a  nonsuit  for  the  time,  but  no  prepetual  bar. 

Bj  the  court.  The  declaratioh  of  the  wife  in  open  court  some- 
time after  her  obtaining  a  divorce,  must  be  considered  as  having  ref- 
erence to  the  then  subject  matter.  It  abandons  her  claim  on  her  first 
petition,  but  on  proper  grounds  she  may  resume  it  at  a  future  peri- 
od, on  a  new  petiton* 

Several  witnesses  were  examined  on  both  sides,  and  the  facts 
appeared  as  follows : 

The  libellant  was  the  second  wife  of  the  respondent,  and  had  two 
children  by  him,  one  of  whom  was  lately  dead,  and  the  other  was 
tkbont  the  age  of  16  years.  He  formerly  carried  on  the  blacksmith 
trade,  bat  having  twice  broken  his  leg,  he  purchased  a  lot  of  ground 
in  the  city,  and  built  a  good  tliree-story  house  thereon,  though 
a  considerable  part  of  his  tradesmen's  bills  remained  unpaid.  He 
now  keeps  a  well  accustomed  tavern. 

After  the  divorce,  the  wife  received  her  clothing,  a  bed  and  bed- 
ding, and  sundry  articles  of  household  furniture  from  her  husband. 
And  her  step-daughter  swore,  that  tlie  libellant  broke  open  a  chest, 
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and  took  away  money  and  valuable  papers,  and  by  means  of  a  false 
key,  opened  her  husband's  desk,  and  took  out  money  at  different 
times,  both  before  and  after  the  divorce.  She  also  gave  testimony 
that  shortly  after  her  step-mother's  divorce,  the  libellant  came  to 
her  father's  house,  and  lived  with  him  two  or  three  days,  but  the 
witness  could  neither  tell  the  time  of  the  divorce,  nor  when  this 
reconcilation  happened.  It  also  appeared  highly  probable  from 
other  circumstances,  that  she  was  incorrect  in  point  of  time  After 
the  separation  the  respondent  continued  his  tavern,  with  the  assist- 
ance of  a  woman  named  Hamel,  with  whom  he  had  formerly  an 
illicit  connection*  The  libellant  rented  a  house  in  a  remote  part 
of  the  city,  kept  lodgers,  was  engaged  occasionally  as  a  nurse,  and 
maintained  her  two  children. 

It  was  insisted  for  the  respondent,  that  there  had  been  a  reconcil* 
iation  between  the  parties  after  the  divorce,  and  that  the  husband's 
freely  cohabiting  with  his  wife,  though  after  an  act  of  adultery, 
entitled  her  to  dower.  Co.  Lit.  82,  a,  h.  A  single  instance  of 
reconciliation  is  su£3cient,  after  the  sentence  of  divorce  pronounced 
to  preclude  the  wife  from  a  separate  maintenance  under  the  form- 
er decree.  No  line  can  possibly  be  drawn  to  ascertain  the  contin- 
uance of  a  reconciliation;  but  when  once  it  has  voluntarily  obtained 
the  husband  may  even  use  force  to  complete  the  enjoyment  of  his 
marital  rights.  A  new  sentence  of  divorce  became  necessary  to 
found  the  libellant's  claim  of  alimony. 

By  the  court.  If  the  parties  have  been  reconciled  to  each  other 
since  their  divorce  from  bed  and  board,  a  fresh  decree  of  divoroa 
would  be  indispensably  necessary  to  entitle  the  wife  to  alimony. 
We  think  the  step-daughter  has  been  mistaken  as  to  the  time  of 
their  last  cohabitation ;  and  several  circumstances  strengthen  our 
opinion.  It  is  moreover  highly  improbable,  that  while  her  former 
daim  for  a  separate  maintenance  was  pending,  she  would  live  with 
her  husband.  Adopting  as  a  fact,  that  this  instance  of  ]:jeconcilia- 
tion  occured  previous  to  the  15th  September  1792,  we  award,  that 
the  respondent  pay  to  the  libellant  120  dollars  annually,  in  half 
yearly  payments,  for  her  separate  maintenance. 

The  respondent  declared  his  intention  to  appeal  to  the  High 
Court  of  Errors  and  Appeals,  which  was  granted  to  him. 


•^ 
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AT  A  CIRCUIT  COURT,  AT  WASHINGTON,  OCTOBER  1800, 

COBAIC,  YBATES  AKD  81CITH,  JTJSTICSS. 


IiGBsee  of  RicHABD  Cabboll  against  Sobbbt  Andbbws. 

Where  gdb  settles  and  improyes  lands  and  obtains  a  warrant  and  surrey  and  sella,  and 
hu  Tendee  retams  the  former  warrant  as  unsatisfied,  and  obtains  a  new  warrant  aa 
fisr  mtrnproved  lands,  he  shall  be  postponed  to  an  mterrening  claimant. 

EjBcncERT  for  one  mossaage  and  150  acres  of  land  on  the  waters 
of  Ten  Mile  Creek. 

It  was  admitted,  that  the  lessor  of  the  plaintiff,  and  Samuel 
Fftrkhnrst,  ander  whom  the  defendant  claimed,  originally  held  the 
buds  in  qnestion  bj  improvement  rights. 

The  facts  turned  out  in  evidence  as  follows : — Stephen  Carter 
settled  on  the  lands  in  1785,  built  a  house  and  bam,  planted  a 
snrseiy,  and   cleared  about  SO  acres.    He  took  out  a  warrant  da> 

ted and  obtained  a  survey  of  400  acres  and  allowance  in  1787| 

bj  Thadeus  Dodd,  an  assistant  surveyor  under  David  Iledick,  esq. 
Two  years  after,  he  removed  to  the  Miami,  leaving  his  farm  imder 
fte  care  of  Samuel  Parkhnrst,  to  be  sold  or  rented.  Parkhurst,  ae 
his  agent,  on  the  25th  November  1190,  conveyed  to  the  defendant 
400  acres  and  allowance,  as  surveyed  under  Carter's  warrant,  in 
oonFideration  of  140/.  The  defendant  afterwards,  on  the  suggestion 
of  Daniel  ITFarland,  procured  Carter's  warrant  to  be  returned  un- 
ntigfied ;  and  on  the  18th  December  1794,  obtained  a  new  warrant 
for  400  acres  on  the  head  waters  of  Ten  Mile  Creek,  adjoining  the 
linds  of  Bichard  Carroll  and  Lawrence  Craffc,  at  50«.  per  hundred 
icres,  upon  which  406  acres  and  allowance  were  surveyed  by  John 
Hoge  on  the  9th  January  1796. 

Previous  to  the  last  warrant,  the  lessor  of  the  plaintiff  made  a 
lettlement  and  improvement  on  the  lands  in  question. 

The  court  said,  that  they  had  been  led  inta  the  evidence  of  the 
improvements  made  by  Carter,  by  the  opening  counsel ;  but  had 
the  &cts  been  fully  stated,  they  would  not  have  permitted  such  ev- 
idence to  have  been  given,  under  the  circumstances  of  this  case. 
The  conduct  of  the  defendant  was  a  fraud  on  every  citizen  of  the 
state.  Instigated  by  avarice,  and  the  low  cunning  of  M'Farland^ 
he  has  abandoned  his  elder  and  better  title,  under  Carter's  warrant, 
•nd  he  must  now  be  concluded  by  his  warrant  of  1794,  as  for  un- 
improved lands.    Though  evidence  has  been  received  of  valuable 
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improvements  made  by  Oart^,  it  cannot  avail  the  defetldant,  who 
bj  his  own  volnntarj  act  has  defeated  his  claim  thereto. 

The  defendant's  counsel  then  relied  on  the  bill  of  sale  from  Park- 
hurst  of  the  warrant  right  and  survey  of  Garter ;  and  offered  to 
show  by  parol  evidence  a  purchase  from  Parkhurst  of  the  improve- 
ment right. 

But  by  the  court.  How  can  you  entitle  yourself  under  a  warrant, 
which  you  have  obtained  a  return  of,  as  unsatisfied?  Gan  you  re- 
linquish your  interest  under  it,  and  yet  retain  your  right  against 
the  commonwealth,  whom  you  have  attempted  to  defraud  ?  One 
may  lose  an  ][ionest  debt  by  playing  a  trick  to  come  at  it ;  as  by 
adding  a  seal  to  a  note,  which  was  sufficient  without  it.  2  Yem. 
162.  You  have  produced  a  written  conveyance  from  the  agent  of 
Garter,  and  are  precluded  from  showing  the  transfer  by  oral  tes- 
timony. 

Yerdict  for  the  plaintiff. 

Messrs.  Pentecost  and  Simonson,  pro  quer. 
Mr.  P.  Gampbell,jpro  d^. 


••^ 


Lessee  of  Robebt  Pobtbs  against  Jambs  FsBausoN  and  Abbahak 

Fbaglbt. 

The  foandation  of  a  Bttrrej  must  be  shown.  A  surrey  once  made,  a  new  authority  is 
neoessary  to  ground  a  second  survey.  l!he  presumption  is,  that  every  survey  is 
made  with  the  party*s  consent,  and  shall  conclude  him,  unless  there  is  fraud  or  im* 
proper  conduct  in  the  surveyor,  and  then  the  complaint  must  be  followed  up  in  rea« 
flonable  time. 

EjBoncBNT  for  139  acres  of  land  on  Mingo  Greek  waters. 
,  The  plaintiff  claimed  under  an  entry  made  by  Francis  Hull,  of 
400  acres  on  Monongahala  river,  with  the  Yirginia  commissioners 
on  the  13th  November  1779,  on  which  a  survey  was  made  by 
Nevil  and  Eitchie  of  269  acres  and  139  perches,  strict  measure,  on 
the  4th  July  1785.  The  plaintiff  set  up  another  survey  of  139 
acres  made  by  Thomas  Stokely,  and  which  he  alleged  was  founded 
on  a  warrant  of  re-survey,  or  order  of  the  board  of  property,  but 
which  were  not  produced. 

The  court  said,  that  no  benefit  could  be  derived  under  the  latter 
survey,  unless  by  showing  the  warrant  or  order  on  which  it  was 
grounded.  A  survey  having  been  once  made,  a  new  authority 
became  indispensably  necessary  to  justify  a  second  survey.  The 
legal  presumption  is,  that  the  first  survey  was  made  with  the  fall 
consent  of  the  party  and  shall  conclude  him,  unless  fraud  or 
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improper  conduct  can  jostlj  be  aficribed  to  the  deputy  surveyor; 
and  in  such  case  tbe  cooiplainant  must  be  followed  up  in  a  rea- 
sonable time.  Hia  laches  will  otherwise  postpone  him.  ThesQ 
principles  have  been  often  laid  down,  and  conduce  to  the  peace  and 
safety  of  the  country.  They  were  delivered  particularly  in  the  casef 
of  IMnker's  lessee  v.  Hollidaj,  and  HoUingshead's  lessee  v.  Pol- 
lock, tried  at  Huntingdon,  May  assizes  1796,  and  cannot  be  der 
putedfrom. 

The  plaintiff  suffered  a  nonsuit.    . 

Heesrv.  Pentecost  and  T.  Campbell,  jpro  guar. 
Mr.  ^ImoTkBonj  pro  def. 


>»i»  H»i 


AT  A  CIRCUIT  OOURT^T  PITTSBUROH,  OCTOBER  1800. 


COBlCAir,  TEATE8  AJRD  SMITH,  JUStlCBS. 


Lessee  of  Kial  M^A0aHLiN  agamst  Nioholas  Dawson. 

Aelail  aetilements  under  the  law  of  8d  April  1792,  necessarily  involve  in  them  a  per- 
Mill  residenoe  on  the  land. 

EjsOTKEzrr  for  400  acres  of  land  on  the  north  west  side  of  the 
ri?er  Ohio,  between  Big  and  Little  Beaver  Creeks. 

Tlie  parties  claimed  under  their  respective  actual  settlements  on 
the  laad  in  question,  and  their  pretentions  appeared  on  the  evi- 
denee  as  follows : 

The  lessor  of  the  plaintiff  on  the  4th  April  1792,  crossed  the 
(Hiio,  grubbed  a  small  piece  of  gronnd,  near  to  a  cabin  which  had 
been  erected  and  covered  in  by  one  Link  in  1790,  cleared  a  spot 
aboat  40  foet  square,  made  10  or  15  rails  which  he  but  up^  and 
idanted  a  few  seeds  of  corn.  On  the  11th  of  the  same  month,  he  is 
iband  living  and  sleeping  in  this  cabin  of  Links,  and  in  the  two  fol- 
lowing months,  occupied  in  digging  his  small  patch,  planting  pota- 
toes and  garden  seeds.  He  makes  his  chimney  and  though  notified 
of  clanger  from  the  Indians,  stays  one  night  longer.  In  August, 
he  makes  a  door  to  the  cabin.  In  October,  he  carries  out  with  him 
I  bag  of  Indian  meal,  wooden  vessels,  tin  cup,  coffee  pot,  bake  oven, 
uid  straw  mat  to  sleep  on,  with  a  mattock  and  axe,  (the  last  of 
which  is  much  injured  by  one  Daniel  Swearingen,  who  claims  the 
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land,)  and  occnpies  himself  in  making  rails.  Only  he  and  Charles 
Philips  were  known' to  have  resided  on  the  north-west  side  of  the 
Ohio,  with  the  intention  of  making  settlements  in  the  year  1792. 
In  1798  he  makes  several  hundred,  rails,  continues  to  grub,  makes 
a  small  piece  of  meadow,  and  lives  in  the  cabin,  with  his  bedding 
and  small  household  utensils  about  him.  On  the  16th  May  1793. 
he  obtains  a  warrant  descriptive  of  the  lands,  on  which  he  procures 
a  survey  of  400  acres  and  68  perches,  to  be  made  by  John  Bedick 
the  assistant  of  John  Hoge,  deputy  surveyor,  on  the  11th  Decem- 
ber following,  and  pays  the  surveying  fees. 

In  1794,  the  lessor  of  the  plaintiff  has  a  rolling  frolic,  collects  and 
burns  his  logs,  and  clears  the  ground.  He  buts  in  with  his  oxen 
four  or  five  acres  of  Indian  com,  attends  it  during  the  season  and 
raises  a  crop  of  near  60  bushels. 

In  1795,  he  lives  in  his  cabin  and  has  his  cattle  on  the  land ) 
he  raises  turnips  and  hauls  them  home. 

In  1796,  he  continues  his  settlement,  and  adds  four  acres  to  his 
former  field ;  and  in  1797^  he  clears  eight  or  ten  acres  more  of  land 
constantly  living  on  the  ground,  except  when  immediate  approach 
of  danger  from  the  savages  induced  him  to  remove  occasionally 
therefrom. 

The  first  commencement  of  the  defendant's  improvement  was 
one  day  earlier  than  the  opposing  claim. 

The  defendant,  on  the  8d  April  1792,  crossed  the  river  in  com- 
pany with  two  others,  in  search  of  lands.  On  that  day,  he  planted 
ten  or  fifteen  hills  of  Indian  corn,  deadened  seven  or  eight  trees, 
and  marked  the  initial  letters  of  his  name  with  gun  powder  on  the 
cabin  of  the  aforesaid  Link.  In  the  two  following  months  he  plant- 
ed 400  hills  more  of  Indian  com,  and  hoed  them  occasionally. 
In  September  he  grubbed  two  acres,  rolled  the  logs,  burnt  them 
and  the  brush,  and  cleared  the  ground.  In  October  he  takes  out  a 
plough  and  horses,  ploughs  the  ground  he  had  cleared,  sows  two 
bushels  of  rye,  and  builds  a  good  block  house,  about  12  feet  square 
but  does  not  cover  it  in.  During  this  year  he  lived  with  his  broth- 
er Benoni,  at  the  moutli  of  Mill  Creek,  about  four  miles  distance 
from  the  lands  in  dispute. 

In  February  and  March  1793,  the  defendant,  with  an  assistant, 
makes  clapboards,  covers  his  block  house,  makes  a  door,  and  sleeps 
one  or  two  nights  therein.  He  clears  four  acres  more  land,  and 
mauls  rails  for  six  acres.  In  the  following  month  he  incloses  a  field 
of  seven  acres  with  a  fence,  plants  it  with  Indian  com,  and  after^ 
wards  attends  it  from  time  to  time.  He  and  Geoi^  Olark  are  seen 
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together  in  the  block  honse,  and  the  aforesaid  Daniel  Swearingen, 
demands  of  John  Bedick,  the  assistant  of  the  district  surveyor,  to 
make  a  snrvej  in  consequence  of  the  defendant's  settlement,  which 
is  refused  on  the  ground  of  the  earlier  application  of  the  lessor  of 
tke  plaintiff  to  him  for  a  survey.  In  due  season,  the  defendant  pull- 
ed lufi  com  and  lodged  it  in  the  loft  of  his  block  house.  During 
1T93,  the  defendant  was  engaged  as  a  six  months  man  at  Philips's 
station. 

In  1794  the  defendant  was  seen  ploughing,  and  he  disposes  of 
lis  former  crop  of  com.  He  puts  in  more  com,  which  is  seen  grow** 
iDg.  During  this  year  he  was  also  engaged  as  a  volunteer  on  the 
faontiers. 

Li  1795  he  put  in  3|  acres  of  Indian  com.  He  cropped  with  his 
brother  Thomas  at  the  distance  of  five  miles  from  the  lands,  and 
fired  with  his  father  occasionally. 

In  February  1796,  the  defendant  married  and  removed  with  his 
wife  into  the  block  house,  where  they  have  resided  since.  He  had 
eight  or  ten  acres  cleared  and  under  good  fence,  and  in  1797,  he 
grabbed  and  cleared  three  acres  additional,  near  the  block  honse« 

It  farther  appeared,  that  in  1792  the  parties  respectively  warned 
each  other  against  continuing  their  improvements,  alleging  their 
several  claims,  and  that  the  plaintiff's  warrant  was  not  entered  in 
fte  office  of  the  deputy  surveyor  of  the  district  until  the  23d  An* 
gnrt  1798. 

The  cause  was  argued  at  considerable  length,  and  with  much 
ibilitj,  by  Mr.  Woods  for  the  plaintiff,  and  by  Mr.  Koss  for  the  de- 
fendjuit.  After  which  the  court  charged  the  jury  to  the  following 
effect,  after  recapitulating  the  testimony  on  both  sides  minutely. 

The  question  is,  which  of  these  claims  ought  to  prevail ;  and  is 
naturally  subdivided  into  two  points ;  1st,  Whether  the  pretensions 
(^  the  lessor  of  the  plaintiff,  as  an  actual  settler,  are  preferable  in 
law  to  the  defendant's  previous  to  the  23d  An^st  1793,  when  his 
warrant  was  entered  with  the  district  surveyor?  2d,  Whether  since 
that  period  he  is  not  vested  with  additional  equity? 

The  act  of  assembly  of  third  April  1792,  3  Dall.  St.  Laws  209,  cei^ 
tainly  had  in  view  the  population  of  the  back  country,  and  the 
fcrming  a  barrier  on  the  frontier  lands  north  and  west  of  the  rivers 
Ohio  and  Alleghany,  and  Conewaugo  creek,  by  placing  numer- 
OM  femilies  thereon.  Whether  the  titles  are  derived  originally 
from  labor  bestowed  on  the  ground,  or  disbursement  of  cash,  no 
warrant  or  sarvey  shall,  by  the  9th  section,  vest  any  title  to  such 
lands  "  unless  the  grantee  has  made,  or  shall  within  two  yeara 
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^  thereafter,  make  or  cause  to  be  made  an  actual  settlement  thereon, 
by  clearings  fencing  and  cultivating,  at  least  two  acres  for  every 
hundred  acres  contained  in  one  i^urvey,  erecting  thereon  a  messuage 
for  the  habitation  of  man,  and  residing  or  causing  a  family  to  reside 
thereon  for  the  space  of  five  years  next  following  his  settling  the 
same,"  &c. 
Link's  cabin  being  erected  before  the  passing  of  the  law,  im- 

powering  the  sale  of  these  lands,  gives  no  equity  either  to  him  or 
the  plaintiff;  nor  can  the  planting  of  a  dozen  hills  of  com,  deadpn- 
iug  seven  or  eight  trees,  or  marking  the  defendant's  name  on  the 
cabin,  confer  any  right. 

The  improvements  and  cultivation  of  the  lessor  of  the .  plaintiff 
will  be  found,  on  an  accurate  review  of  the  evidence,  to  be  inferior 
in  extent  to  those  of  the  defendant,  in  each  distinct  year,  except 
1797.  The  one  depended  on  his  own  exertions,  and  was  poor ;  the 
other  could  call  to  his  assistance  the  services  of  his  friends  and  con- 
nections, and  commanded  money.  But  the  former  possessed  one 
strong  prominent  feature  of  an  actual  settler,  a  constant  personal 
i-esidence  on  the  ground,  unless  when  intimidated  by  the  impend- 
ing danger  of  a  savage  foe,  encompassed  by  his  small  stock  of  pro- 
visions and  bedding,  and  his  few  fanodly  utensils  and  implements  of 
husbandry ;  while  the  latter  was  engaged  as  a  volunteer  in  the  pub- 
lic service,  or  lived  with  his  father  or  brothers.  In  correct  lan- 
guage, it  is  physically  impossible  that  a  man  should  have  two  homes 
at  the  same  tinle.  It  may  as  well  be  said,  that  a  body  may  be  in 
different  places  the  same  instant.  Acts  are  the  most  unequivocal 
proofs  of  the  bent  of  the  mind.  Here  M'Laughlin's  intention  to 
reside  on  the  lands  in  dispute  is  completely  demonstrated,  by  pei^ 
sonal  residence  and  a  permanent  adherance  to  the  soil.  The  intent 
is  executed  in  fact. 

In  Ewalt's  lessee  v.  Highlands,  (4  Dall.  161,)  at  May  assizes  1799, 
in  this  place,  we  delivered  our  explicit  opinion,  on  due  considera- 
tion, that  ^^  a  personal  residence  must,  in  the  nature  of  things,  ao- 
company  an  actual  settlement,  unless  impending  imminent  danger 
exists,  which  would  prevent  a  man  of  reasonable  fii-mness  of  mind, 
trom  continuing  on  the  land ; "  and  we  ai'e  now  more  firmly  im- 
pi'essed  with  the  correctness  of  those  sentiments.  But  it  has  been 
asserted  at  the  bar,  that  this  construction  would  throw  actual  set- 
tlera  into  a  worse  situation  than  warrant  holders,  under  the  proviso 
contained  in  the  close  of  the  9th  section  of  the  act  of  8d  April  1792. 
This  we  deny.  That  proviso  only  respects  the  progress  of  the  im- 
provement in  clearing  two  acres  for  every  100  acres  in  each  survey, 
ei'ecting  a  messuage  thereon,  and  residing  thereon  for  five  years ;  it 
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does  not  relate  to  the  commencement  or  origin  of  the  title.  In  the  rea- 
son of  the  thing,  the  rights  of  actual  settlers  must  depend  on  the  priority 
of  their  sett  lements ;  and  a  settlement  necessarily  involves  in  itself  a  per- 
sonal residence  of  the  party  on  the  ground.  And  such  is  the  legal  idea 
ot  an  improvement  as  depending  on  the  act  of  30th  December  1786. 
2  St.  Laws   488. 

The  light  in  which  we  have  viewed  the  first  point,  renders  it  unnec- 
fliBaiy  to  go  into  the  second,  in  the  present  case.  The  court,  conceiv- 
ing that  the  lessor  of  the  plaintifT  is  the  first  actual  resident  settler  on 
the  lands  in  question,  according  to  the  true  meaning  of  the  legislature, 
ind  entitled  in  that  character  to  recover  the  possession  of  the   lands, 

will  only  add,  that  to  his  former  right  he  has  added  the  legal  right  of 
t  vurant. 

Verdict  for  the  plaintiff. 

The  same  principles  were  again  discussed  the  same  day  in  the  case 
of  the  lessee  of  James  Scott  v.  William  Anderson,  when  the  court  ad- 
Iiered  to  their  opinion  as  before  delivered,  and  the  jury  were  ready  to 
give  a  verdict  conformable  thereto,  but  the  plaintiff  suffered  a  nonsuit. 

Messrs.  Woods  and  Sample,  pro  quer. 
Messrs.  Ross  and  Young,  pro  dtf. 


»»  •  #■ 


Bespublica  against  Samuel  Ray. 

A  prosecator  ander  the  election  law  of  15th  Feb.  1799,  who  is  entitled  to  one  moietj 
of  the  fine,  admitted  a  witness,  on  executing  a  release  to  defendant. 

The  word  influence  in  the  18th  section  of  this  act,  means  using  the  party^s  endeavors, 
•ad  does  not  imply  that  he  must  succeed. 

The  defendant  was  indicted  on  the  ISth  section  of  the  late  general 
election  law,  passed  16th  February  1799,  (4  St.  Laws  343)  for  that 
he,  being  an  alien,  and  not  qualified  to  vote  in  this  state,  did  appear 
at  an  election  in  the  town  of  Franklin,  on  the  8th  October  1799,  for  the 
pirpose  of  issuing  tickets,  and  of  influencing  the  citizens  qualified  to 
TOte. 

Edward  Hale  was  an  agent,  appointed  to  attend  at  the  said  place  of 
election,  under  the  3d  section  of  the  act,  and  gave  information  to  a 
loagistrate  of  the  defendant's  improper  conduct,  during  the  time  of 
voting     He  was  indorsed  as  prosecutor,  though  reluctant. 

Hale  was  offered  as  a  witness,  but  excepted  to  on  the  ground  of 
ukterest,  as  being  entitled  to  one  half  of  the  fine  on  conviction,  under 
tiie  ^th  section,  the  same  not  being  specific  ;  whereupon  he  executed 
» idease  to  the  defendant  of  his  share  of  the  forfeiture,  and  filed  the 
laiae  in  court,  and  was  thereupon  admitted  and  sworn. 

Vol,  in.  5 
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It  did  not  appear  that  the  defendant  distributed  any  tickets  on  the 
election  ground,  but  that  he  endeavored  to  procure  five  or  six  persons 
to  give  their  votes  for  a  certain  ticket ;  whether  he  succeeded  or  not 
was  unknown. 

Mr.  Sample  for  the  defendant,  insisted,  that  the  defendant  could  not 
be  legally  convicted  of  influencing  citizens  qualified  to  vote,  unless  it 
could  be'  ascertained  that  he  prevailed  on  them  to  give  their  votes 
agreeably  to  his  wishes. 

But  the  court  said,  that  if  influencing  means  succeeding  in  the  par- 
ty's efforts,  the  law  would  be  a  dead  letter ;  no  conviction  could  take 
place,  because  no  citizen  is  compellable  to  declare  how  he  has  given  his 
suffrage.  The  word  persuade  has  been  construed  to  carry  the  persua- 
sion into  effect ;  (2  Ld.  Raym.  889)  and  the  same  idea  has  been  as- 
signed to  it  in  prosecutions  for  high  treason  during  the  revolutionary 
war.  1  Dall.  89.  But  the  word  influence  has  not  the  same  extensive 
signification,  and  only  means,  to  use  the  party's  endeavors,  though 
he  may  not  have  been  able  to  carry  his  point.  This  appears 
clearly  from  the  latter  words  of  the  18th  section,  where  it  is  said, 
''every  person  interfering  in  the  manner  aforesaid,  shall  forfeit  and 
pay  any  sum  not  exceeding  30  dollars,  for  every  such  offence. 

The  defendant  was  acquitted  of  issuing  tickets,  but  convicted  of  in- 
fluencing persons  to  vote,  and  was  fined  15  dollars. 


George  Biokham  and  Jacob  Reese  against  William  Irwin. 

Indehitatua   cutsumpfnt  will  not  lie  on  a  collateral  promise  guaranteeing  the  payment  o 

goods  delivered  to  a  third  person,  though  the  goods  hare  been  charged  by  the  vendor 
to  such  undertaker. 

Indebitatus  assumpsit  for  goods  sold  and  delivered ;  1600  dollars. 
Pleas,  non-assumpsit  ^nd  payment,  and  non-assumpsit  infra  sex 
annos. 

The  defendant's  counsel  admitted  the  several  articles  charged  in  the 
plaintiffs'  account,  except  350/.  lis.  5^^^.,  said  tohaVe  been  delivered 
to  James  Lemon  on  the  25th  April  1792,  at  the  defendajit's  ri/^uest. 

It  appeared  that  these  articles  were  bespoke  by  the  said  James 
Lemon,  and  sorted  out  for  him ;  but  that  the  plaintiffs  refused  to  de- 
liver them  to  him ,  unless  some  person  would  guarantee  the  payment 
of  the  amount.    The  defendant  being  present  agreed  to  the  guaranty^ 


^ 
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and  the  goods  were  delivered  to  Lemon,  and  charged  to  the  defendant 
in  the  plaintiff's  blotter. 

The  court  were  clearly  of  opininion,  that  though  the  goods  had  I  een 
charged  bj  the  plaintiffs  to  the  defendant,  jet  it  was  manifest,  from  all 
the  circumstances  of  the  case,  and  from  what  passed  at  the  time  of  the 
delireij,  that  the  defendant's  responsibility  rested  on  his  collateral  un- 
dertaking as  security  for  the  goods,  and  not  as  principal  in  the  con- 
tract; consequently  the  plaintiffs  could  not  recover  on  a  general  indeb^ 
itaius  assumpsit^  but  should  have  declared  in  assumpsit^  for  the 
special  undertaking. 

It  was  at  length  agreed,  that  a  juror  should  be  withdrawn,  and  the 
plaintiffs  be  permitted  to  amend  their  declaration,  on  their  consenting 
that  the  judgment  entered  in  the  Common  Pleas  as  a  security  should 
be  Tacated. 

Mr.  Collins,  jpro  qiter.     Mr.  Ross,  pro  def. 


■•-^ 


Lessee  of  David  Meadb  against  Fredrick  Haymaker  and  Luke 

Stevens. 

B»Tid  Xeade  and  others  under  the  law  of  9th  March  1796,  are  entitled  to  take  out  war- 
ante  for  racant  lands,  notwithstanding  the  acts  of  22d  April,  and  22d  Sept.  1794. 
A  precise  warrant  will  take  place  of  an  earlier  indescriptive  one,  before  survey.  It 
is  the  duty  of  a  deputy  surveyor  to  return  the  survey,  and  his  neglect  shall  not  pre« 
jodice  the  party  unless  in  the  case  of  a  shifted  warrant  or  application.  The  draft  of 
a  fuirey  by  a  proper  officer  is  strong  evidence  that  the  same  was  fairly  and  regularly 
made ;  and  the  presumption  will  stand  till  the  contrary  be  proved.  Improvements 
under  the  act  of  80th  Dec.  1786,  and  actual  settlements  under  the  law  of  3d  April 
1792,  have  the  same  meaning,  only  the  latter  defines  their  extent,  &c. 

Ejectment  for  one  messuage  and  400  acres  of  land,  surveyed  on  a 
wan-ant  for  Henry  Meade. 

The  plaintiff  claimed  under  a  warrant  to  Henry  Meade,  dated  ITth; 
March  1796,  for  400  acres  north-northwest  of  Ohio  and  Alleghany  and 
Gonewango  creek,  between  the  outlet  of  Little  Ooneat  lake  and  Sandy 
creek,  granted  in  pursuance  of  the  acts  of  assembly,  passed  on  the  8d 
April  1792,  and  9th  March  1796. 

This  warrant  was  entered  with  the  district  surveyor  on  the  28th  May 
1796,  and  a  survey  was  made  thereupon  (and  seven  other  warrants)  of 
401  acres  150  perches,  by  William  Power,  on  the  15th  August  1796, 
»lio  on  the  17th  of  the  same  month,  received  his  surveying  fees  70  dol- 
lars. 

A  certificate  of  the  receiver  general  was  also  shown  in  evidence, 

dated  the  7th  October  1800,  that  the  warrant  granted  to  the  said  Henry 

Meade,  with  eighteen  other  warrants,  was  paid  by  certificate  No.  1, 

^ed  to  the  lessor  of  the  plaintiff,  agreeably  to  the  act  of  9th  March 
1796. 
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It  appeared  in  evidence,  that  a  survej,  corresponding  in  every  par- 
ticular with  that  claimed  by  the  plaintiff,  had  been  made  for  the  de- 
fendant Haymaker,  under  and  in  pursuance  of  his  improvement,  dated 
2d  October  1794.  This  survey  was  said  to  have  been  made  on  the  5th 
June  1796,  and  was  returned  into  the  surveyor  general's  office  on  the 
16th  January  1798,  with  a  note  subjoined  thereto,  that  *'  David  Meade 
claims  this  survey  under  his  warrant."  Haymaker  lived  both  before 
and  since  1795  in  Gussewago,  at  a  distance  from  these  lands.  No  proof 
whatever  was  given  or  his  having  at  any  time  made  any  improvement 

on  these  lands. 

Stevens,  the  other  defendant,  had  a  family  on  the  west  branch  of 
Susquehannah,  under  the  care  of  one  Jesse  Glancey,  his  step-son. 
He  took  lodgings  in  Gussewago,  and  afterwards  settled  and  improved 
a  farm  about  two  and  a  half  miles  distant  from  these  lands,  and  which 
he  now  holds  as  an  actual  settler.  Stevens,  to  make  some  compensa- 
tion to  Glancey,  began  a  small  improvement  for  him  on  the  lands  in 
question.  On  the  28d  May  1796,  he  found  a  cabin  erected  on  the 
ground,  14  feet  square,  not  covered  in  ;  he  dressed  it  for  covering 
sprouted  30  or  40  stumps,  deadened  about  half  an  acre,  and  slep^ 
there  that  night.  Next  morning  he  cut  a  tree  for  clapboards, 
cut  a  door  in  the  cabin,  and  went  in  quest  of  provisions.  He  came 
back  on  the  25th  May,  split  the  clapboards,  covered  in  the  cabin,  and 
slept  again  there.  On  die  succeeding  duy  he  returned  to  Gussewago, 
and  on  the  2d  June  he  worked  three  days  on  the  lands  in  controversy, 
clearing  about  half  an  acre,  by  grubbing,  topping,  heaping  and  burn- 
ing brush  wood,  and  slept  there  during  that  period.  In  the  month 
following  he  again  worked  on  the  land,  and  cut  logs,  poles  and  brash, 
in  order  to  sow  rye,  and  planted  two  quarts  of  potatoes. 

Jessie  Glancey  crossed  the  Ohio  the  latter  end  of  May  1797,  en- 
tered into  an  agreement  with  Haymaker,  and  now  cultivates  the  land. 

Mr.  Ross  for  the  defendants  contended  that  the  plaintiff's  warran 
was  not  authorized  by  the  acts  of  8d  April  1792,  or  9th  March  1796, 
or  any  other  law.  Running  warrants  are  not  recognized  by  the  act 
of  3d  April  1792.  They  cannot  operate  as  notice,  according  to  the 
words  of  the  4th  section,  (3  St.  Laws  210,)  "in  order  that  all  per- 
sons who  may  apply  for  lauds  may  be  duly  informed  thereof."  The 
3d  section  directs,  that  "  every  application  shall  contain  a  particular 

escription  of  the  lands  applied  for."    But  this  is  not  the  case  as  to 
the  present  warrant,  which  calls  for  no  specific  spot,  bit  geaerally  for 
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lindg  between  the   outlet  of  little  Goneat  Lake  and  Sandy  Greek. 
The  intermediate  space  between  them  is  a  large  tract  of  country. 

Tie  act  of  9th  March  1796,  (4  St.  Laws  16,)  <'  to  compensate 
Dt?id  Meade  and  others,"  makes  no  alteration  herein,  but  puts  them 
00  the  same  footing  with  other  citizens.  It  barely  gives  them  credit 
(or  the  sums  found  due  to  them,  either  in  taking  out  new  war- 
ruits  or  paying  arrearages  on  former  grants ;  and  they  must  neces- 
urily  be  considered  as  subjected  to  every  other  regulation,  form  and 
eoodition  imposed  by  existing  laws.  The  warrant  on  the  face  of  it 
txpresses  no  condition  of  improvement,  building  a  house,  or  residence 
for  fire  years. 

The  survey  idso  under  which  the  plaintiff  claims,  has  never  been  re- 
timed into  the  surveyor  general's  office,  as  the  law  requires.  It  is  a 
nere  transcript  of  1;he  survey  made  for  Haymaker  on  the  5th  June 
1795,  and  it  is  highly  probable  that  it  was  not  made  by  the  deputy 
iDTe^on  going  on  the  land,  after  the  issuing  of  the  warrant. 
Thii  18  peremptorily  requii-ed  by  the  act  of  8  th  April  178&>  and 
b;  the  9th  section  thereof,  (2  St.  Laws  816,)  ^^  every  survey 
theretofore  made  is  accounted  clandestine,  void,  and  of  no  effect  what- 
erer.''    It  is  not  made  voidable,  but  ipso  facto  a  nullity. 

Another  ground  of  defence  presents  itself.  Under  the  act  of  22d 
Aprill794.  (3  St.  Laws  581,)  no  warrant  shall  issue  after  the  I5th 
June  then  next  for  any  lands  in  the  new  purchase,  except  in  favor  of  per- 
son daiming  the  same  by  virtue  of  some  settlement  and  improvement. 
Thii  law  is  not  to  be  defeated  by  implication ;  and  considering 
its  provisions  as  subsisting,  it  is  evident  that  the  lessor  of  the 
plaintiff  should  have  made  a  settlement  and  improvement  before 
his  warrant  could  regularly  and  legally  issue. 

Besides,  the  last  clause  in  this  act  provides  that,  '^  no  warrants,  ex- 
<^t  those  wherein  the  laud  is  particularly  described,  shall  effect  the 
title  or  claim  of  any  person,  having  made  an  actual  improvement, 
l)efore  such  warrant  is  entered  and  surveyed  in  the  deputy  surveyor's 
hoob."    The  word  settlement  is  omitted. 

Admitdng  that  none  but  actual  settlements  are  protected  by  the  act 
of  3d  April  1792,  still  as  to  warrants  issued  and  located  after  the  15th 
Juie  1794,  they  shall  not  take  place  of  m^re  improvements.  It  can- 
not be  denied,  that  if  the  plaintiff's  warrant  is  legal,  it  describes  no 
<^^rtain  place,  and  Stevens  had  begun  an  improvement  for  Glancey, 
^  6tqp-son,  who  may  be  considered  as  one  of  his  family,  and  had 
^^  at  least  five  nights  on  the  land  ;  consequently  the  plaintiff  is  not 
•i^tled  to  recover. 


70  CASES  IN  THE  SUPREME  COURT  [1800 

By  the  court.  Several  exceptions,  plausible  in  themselves,  having 
been  taken  against  the  plaintiff's  right,  it  becomes  the  duty  of  the 
court  to  examine  them  minutely.  The  public  are  materially  interested 
in  the  establishment  of  certain  principles  regulating  the  titles  of  land- 
ed property  ;  on  the  correct  application  of  those  principles  to  the  dif- 
ferent cases  which  may  occur,  the  peace  and  safety  of  society  must 
depend. 

The  act  of  9th  March  1796,  '^  to  compensate  David  Meade  and 
others,"  was  grounded  on  this  con  f ormity  to  the  provisions  of  the  law 
passed  on  the  28th  March  1 787.  (Loose  Laws  270.)  They  had  per- 
formed on  their  part,  all  the  requisites  necessary  to  their  obtaining  the 
benefits  of  the  said  law  ;  and  it  was  but  just,  that  the  persons  comply- 
ing with  the  terms  of  the  law  aforesaid,  while  the  law  was  in  existence, 
should  be  entitled  to  the  benefits  of  the  same."  By  the  9th  section  of 
the  former  law,  the  claimants  under  Pennsylvania  rights  were  to  be  al- 
lowed an  equivalent  for  their  claims,  either  in  the  old  or  new  purchases, 
at  their  option  ;  and  ''  warrants  and  patents,  and  all  other  acts  of  the 
public  offices  relating  thereto,  were  to  be  performed  free  oF  expense." 
Possessed  of  these  meritorious  claims,  they  are  allowed  by  the  law  of 
9th  March  1796,  to  have  a  credit  in  the  books  of  the  receiver  general 
for  the  sums  justly  found  due  to  them,  either  in  ''  taking  out  new  war- 
rants in  any  part  of  the  state  where  vacant  land  might  be  found,  or  pay- 
ing arrearages  on  former  grants."  To  effectuate  the  declared  inten- 
tions of  the  legislature,  and  preserve  the  stipulated  public  faith  invio- 
late, these  persons  must  necessarily  be  entitled  to  new  warrants,  not- 
withstanding the  general  expressions  in  the  former  acts  of  22d  April 
1794,  or  its  supplement  of  the  22d  September  1794,  (3  St.  Laws 
636,)  where  the  lands  were  not  previously  improved.  No  certificates 
of  judges  or  justices  were  necessary  in  the  case  of  other  citizens  apply- 
ing for  warrants  for  lands,  lying  north  and  west  of  the  rivers  Ohio  and 
Allegheny,  and  Gonewango  creek,  and  therefore  were  not  to  be  exacted 
from  this  class  of  public  creditors  ;  but  every  condition  of  improvement, 
building  a  house  and  five  years  residenc  e,  and  every  other  regulation 
were  equally  binding  on  them  as  others. 

But  it  has  been  objected,  that  the  warrant  of  Henry  Meade  is  inde- 
scriptive  of  any  particular  place,  and  wants  precision.  It  is  aiiswered, 
that  it  is  reduced  to  certainty  by  the  survey.  The  effect  of  the  loose 
wording  thereof  might  have  been,  that  if  a  subsequent  warrant  had 
come  to  the  hands  of  the  deputy  surveyor,  especially  describing  a  par- 
ticular spot  between  the  outlet  of  Little  Coneat  Lake  and  Sandy  Creek , 
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before  a  sorvej  has  been  made  on  this  indeterminate  warrant,  it  would 
hare  been  postponed  thereby. 

As  to  the  sorvey  not  having  been  returned,  it  was  the  fault  of  the 
district  Bonreyor,  who  had  received  his  legal  fees,  and  shall  not  preju- 
dice the  party,  in  any  other  case  than  that  of  a  shifted  application  or 
Wtfrant     Such  have  been  our  uniform  decisions. 

Every  presumption  is  in  favor  of  a  draft  of  survey  duly  certified  by 
the  proper  officer.  It  is  powerful  evidence,  that  a  survey  was  Fairly, 
Rgalarly,  and  legally  made,  unless  it  be  rebutted  by  other  proof.  The 
security  of  landed  titles  rests  greatly  on  this  rule,  and  it  would  be 
dangerous  in  the  extreme  to  shake  it.  No  testimony  has  been  adduced 
to  show  that  this  survey  was  not  made  by  the  deputy  surveyor  going 
<m  the  ground,  and  therefore  the  presumption  stands  m  its  favor. 

Mach  reliance  has  been  placed  on  the  last  clause  of  the  law  of  22d 
April  1794.  It  is  certainly  penned  very  incorrectly.  It  might  at 
Srst  be  supposed  to  imply,  ;that  warrants  particularly  descriptive 
might  affect  the  equitable  claims  of  previous  bona  fide  improtera  of 
the  same  lands.  But  it  will  scarcely  be  contended,  that  this  could 
have  been  the  real  intention  of  the  legislature,  considering  the  different 
expressions  of  the  public  will,  in  a  variety  of  acts,  since  the  revolution, 
on  the  subject  of  improvement  rights.  In  the  preceding  part  of  the 
section,  the  words  settlement  and  improvement  seem  ranked  as  synon- 
omoiis  expressions,  though  the  latter  word  only  is  inserted  in  the  close 
of  the  law.  In  fact,  an  improvement,  as  defined  by  the  act  of  30th 
December  1786,  2  St.  Laws,  488.  has  the  same  meaning,  as  an  actual 
settlement  under  the  act  of  3d  April  1792,  Addis.  335,  except  that 
the  latter  points  out  precisely  the  extent  of  it,  by  clearing  2  acres  for 
each  100,  erecting  a  messuage,  and  residing  thereon  five  years.  The 
former  law  describes  an  improvement  '*  as  an  actual,  personal,  resi- 
deot  settlement,  with  a  manifest  intention  of  making  it  a  place  of 
sbode,  and  continued  from  time  to  time,  unless  interrupted  by  the  ene- 
ttj,"  4c.  We  are  however  of  opinion,  that  if  a  doubt  could  be  sup- 
posed to  arise  under  the  expressions  of  the  act  of  the  22d  April  1794, 
they  are  removed  by  the  supplement  thereto,  passed  at  the  next  sessions 
on  the  22d  September,  3  St  Laws  636,  which  in  several  instances  alters 
>Qd  supersedes  the  provisions  of  the  first  act,  and  secures  settlements 
tnd  improvements  made  under  th^  law  passed  3d  April  1792. 

How  then  stands 'the  pretensions  of  either  of  the  defendants? 
Though  Haymaker  had  a  survey  made  for  him,  he  had  no  settlement 
whereon  to  ground  it ;  and  therefore  it  is  a  mere  nullity^  and  gives  no 
right  whatever. 
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Stevens  began  to  make  what  has  been  styled  an  improvement, 
three  days  before  the  plaintifPs  warrant  was  entered  with  the  district 
surveyor.  But  he  had  an  actual  settlement,  2^  miles  distant,  whereon 
he  resided,  and  which  he  now  holds,  as  an  actual  settler.  He  could 
not  have  two  resident  settlements,  two  homes,  at  the  same  moment.  If 
he  could  secure  the  title  of  more  than  one  place  by  actual  settlement, 
wealthy  men  might  do  the  same  thing  to  any  extent,  and  the  poor 
would  thus  be  prevented  from  all  means  of  obtaining  land,  which  could 
never  have  been  intended. 

Glancey  can  derive  no  claim  under  either  Haymaker  or  Stevens  ; 
he  himself  did  not  cross  the  Ohio,  until  the  latter  end  of  1797,  more 
than  9  months  after  the  survey. 

On  the  whole  therefore,  the  result  is,  that  the  plaintiff  has  the  only 

right  recognized  by  the  law,  and  we  are  clearly  of  opinion,  that  he 

is  entitled  to  recover. 

Verdict  for  the  plaintiff. 
Messrs.  Sample  and  Collins  pro  quer. 


-•-• 


AT  A  CIRCUIT  COURT,  AT  GREENSBURGH,  NOVEMBER  1800. 

CORAM,   YEATES   AND  SMTIH,   JUSTICES. 


Lessee  of  Bernard  Gratz  against  Patrice  Campbell. 

Evidence  of  improvements  made  to  the  westward  in  consequence  of  a  military  permit 
shall  not  be  received  unless  an  office  right  has  been  talcen  out  therefor  by  the  begin- 
ning of  August  1796. 

Ejectment  for  300  acres,  on  Sewickley  01 J  Town  creek. 

The  plaintiff  claimed  one  moiety  of  the  land  under  a  special  order 
to  David  Franks,  of  the  1st  April  1769,  a  survey  thereon  made  1st 
June  1769,  and  a  conveyance  from  Franks. 

The  defendant  offered  to  show,  that  he  made  a  settlement  on  these 
lands  in  1761,  before  the  Indian  purchase,  under  a  military  permit, 
which  he  asserts  to  have  been  lost :  and  that  Christopher  Hayes,  the 
agent  of  the  said  Franks,  had  agreed  to  the  running  of  a  line  between 
him  and  his  principal.  It  was  admitted,  tibat  he  took  oat  no  office 
right  until  1784. 

But  the  court  said,  that  such  evidence  in  a  case  so  circumstanced, 
would  introduce  the  utmost  confusion,  and  impair  former  determinations. 
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Here  it  is  not  attempted  to  show  b;  parol  evidence,  that  such  a  military 
permit  erer  existed.  Bat  if  this  had  been  shown,  it  was  incumbent  on 
the  party  to  obtain  an  office  right  after  the  opening  of  the  land  office 
en  the  3d  April  1769,  or  in  a  reasonable  time  afterwards  ;.and  no  case 
has  yet  gone  further  than  by  extending  that  time  to  the  month  of  July 
following.  Here  the  warrant  was  not  obtained  till  1784,  and  the  mil- 
itary permit  had  long  before  lost  its  preference.  As  to  the  consent  of 
Hayes  to  a  line,  it  can  have  no  effect  unless  he  was  authorized  to  set- 
tle boundaries.     The  evidence  was  overruled.  * 

Verdict  pro  quer. 
Mr.  Young,  pro  quer. 
Messrs.  Ross  and  Sample,  pro  def. 


*m  »  ♦» 


Lessee  of  Frederick  Merchant  and  the  heirs  and  representatives  of 

Peter  Bright  against  John  Millison. 

la  improTer  of  land,  who  takes  out  an  office  right  and  does  not  rePer  thereon  to  his  improve- 
weni-UMtX  prima  facie  be  supposed  to  abondon  his  imprOTement.    The  presHmption 
that  a  sarrey  has  been  made  with  the  party's  consent  may  be  rebutted  by  circum- 
stantial eridence.  , 
Practice  of  surveyors  as  to  surveying  above  10  per  cent  surplus  lands. 

EjEcniENT  for  300  acres  of  land  in  Union  township. 

The  plaintiff*  claimed  under  a  warrant  to  Fredrick  Merchant  and  Pe« 
ter  Bright  for  250  acres  of  land  on  the  waters  of  Big  Sewickley,  ad- 
joining land  of  Jacob  Millison  dated  10th  February  1786  ;  upon  which 
a  smrey  was  obtained  on  the  12th  April  following  of  268  acres  and 
155  perches,  and  a  patent  issued  thereon,  on  27th  October  1787. 

It  was  admitted  and  proved,  that  near  thirty  years  ago  Jacob  Mil- 
lison, the  father  of  the  defendant,  purchased  a  tract  of  land  from  Wil- 
liam Thompson  then  surveyor  of  the  district,  who  surveyed  it.  There 
-  was  then  no  other  claim  to  it,  nor  was  there  any  dispute  with  any  of  the 
neighbors  about  the  boundaries. — In  March  1780 ,  Millison  had  a  house? 
a  barUy  and  sixty  acres  of  land  cleared  on  it. 

It  appeared  in  evidence,  that  on  the  4th  December  1784,  Jacob  Mil- 
lison obtained  a  warrant  for  SCO  acres  including  an  improvement  on 
the  waters  of  Sewickley,  adjoining  John  Perry  and  Joseph  Irwin,  in- 
terest to  commence  from  1st  March  1780  ;  and  on  the  same  day,  he 
obtuned  another  warrant  in  the  name  of  Philip  Millison,  his  son,  for 
300  acres,  including  an  improvement  on  the  waters  of  Sewickley,  ad- 
Jmning  lands  of  Hugh  Alexander  and  Jacob  Millison,  interest  to  com- 
mence from  the  Ist  March  1782. 
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On  these  warrants,  Peter  Light,  the  assistant  of  John  Hender- 
son, deputy  surveyor,  made  a  large  survey  of  900  acres  on  the  26th 
April  1785,  but  afterwards  returned  above  300  acres  on  each  warrant. 
What  passed  at  the  time  of  surveying,  or  before  the  returns,  between 
Light  and  Millison,  did  not  appear  in  evidence  ;  further,  than  that 
Frederick  Merchant  (one  of  the  lessors  of  the  plaintiff,  and  who  was 
examined  as  a  witness  at  the  defendant's  instance,  and  by  his  own 
consent)  swore,  that  Henderson  told  him,  he  had  been  informed  by 
Light  that  Millison  had  thrown  out  part  of  his  lands,  and  advised 
him  to  take  out  a  warrant  for  it. 

It  appeared  in  evidence,  that  there  was  no  marked  line  between  the 
lands  in  question  and  those  returned  for  Millison  ;  and  that  this  sup* 
posed  line  runs  about  50  perches  from  the  houne  of  the  latter,  excluding 
about  1|  acres  of  his  improved  meadow  and  good  bottom  land 
equal  to  any  part  of  the  farm,  and  including  a  quantity  of 
poor,  thin  land,  on  the  back  part  of  the  survey.  Immediately  after 
the  plaintiff's  warrant  was  taken  out,  Millison  built  a  cabin  on  the 
lands  in  controversy,  and  retained  the  possession  of  them.  On  the  23d 
October  1786,  Jacob  Millison,  as  administrator  of  his  father  Jacob 
Millison,  obtained  a  warrant  for  200  acres  in  trust  for  the  heirs,  adjoin- 
ing Peter  Thomas,  Philip  Millison  and  others,  on  the  waters  of 
Sewickley,  and  procured  a  survey  of  220f  acres  and  allowance  by  Ben- 
iamin  Lodge,  on  the  12th  September  1786,  and  a  patent  on  the  12th 
October  1786,  which  included  the  lands  in  question. 

Three  surveyors  were  examined,  who  declared,  that  where  there  was 
no  dispute,  they  found  little  or  no  difficulty,  when  they  returned 
more  than  10  per  cent,  surplus,  on  surveys  made  by  them  since  the 
revolution.  In  some  instances.  350  and  360  acres  had  been  survey- 
ed and  returned  on  warranto  for  200  acres  ;  and  in  some  others 
double  the  quantity  of  the  lands  mentioned  in  the  warrants,  and  they 
had  been  all  accepted. 

In  the  course  of  the  cause  it  was  objected  that  the  improvement  on 
the  land  in  controversy  should  not  be  received  in  evidence  for  the  de- 
fendant, his  warrant  of  1786  not  referring  to  an  improvement ; 
and  the  case  of  Carrol's  lessee  v,  Andrews,  lately  at  Washington,  was 
cited  and  relied  on. 

Sed  per  cur.  The  exception  would  have  been  well  taken,  and  would 
hold  in  its  full  force,  if  Millison  had  abandoned  his  improvement, 
and  agreed  to  the  return  of  survey  as  made  by  Light.  But  the  defence 
rests  on  the  opposite  ground,  and  that  he  never  could  be  supposed  freely 
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to  hare  given  bis  concurrence,  to  such  returns,  abridging  himself  of 
part  of  his  improvement,  and  the  best  part  of  his  land.  Whether  the 
assistant  surveyor  has  been  guilty  of  a  legal  fraud  or  not,  is  almost 
the  only  question  to  be  decided. 

This  cause  had  been  tried  before  President  Addison,  in  March  term, 
1793,  when  a  verdict  passed  for  the  defendants.  Addison  52.  It  was 
now  fully  spoken  to  on  the  merits,  by  Messrs.  Sample  and  Collins  for 
the  plaintiff,  and  Messrs.  Ross  and  Young  for  the  defendant ;  (and 
Yeates,  J.,  being  so  hoarse  with  a  cold  that  his  voice  could  not  be 
heard,)  Smith,  J.,  gave  the  charge  of  the  court. 

After  statiog  particularly  the  written  as  well  as  oral  testimony,  he 
observed,  that  if  the  paper  titles  only  were  to  be  judged  of,  the  plain- 
tiff's title  must  prevail,  being  the  earliest.     But  other  circumstances 
deserve  consideration.     Light,  in  April  1785,  surveyed  all  the  lands, 
under  the  two  warrants  of  Millison.     The  former  survey  by  Thompson 
being  made  without  authority,  has  no  weight  or  effect  whatever.    The 
improvement  of  1^  acres  of  meadow  would  give  a  preference,  unless 
it  was  afterwards  abandoned ;  because,  no  man  shall  by  his  act  defraud 
the  state,  and  yet  gain  a  benefit  by  his  improvement.     The  first  legal 
presumption  which  arises  is,  that  the  return  of  the  survey  made  bj 
Light  was  the  real  survey  executed  by  him  on  the  ground,  with  his 
consent,  and  that  he  relinquished  the  small  portion  of  improved  mead- 
ow, and  agreed  that  the  lands  in  question  should  be  thrown  out  of  the 
survey.     But  this  presumption  may  be  encountered  by  other  proof, 
either  direct  or  circumstantial.     Two  strong  circumstances  are  adduced 
for  this  purpose.     The  first  is,  that  no  marked  line  appears  on  the 
ground,  dividing  the  lands  returned  from  those  in  controversy.     The 
second  is,  that  lands  of  a  much  inferior  quality  are  taken  into  the  sar- 
vej,  while  1^  acres  of  good  meadow  and  the  best  bottom  land  are  left 
ont^by  a  line  which  passes  within  fifty  perches  of  his  door.     It  has 
been  truly  said,  that  no  man,  unless  in  a  state  of  derangement,  would 
prefer  bad  to  good  land.     We  have  no  evidence  of  this  having  been 
done  with  the  direction,  consent  or  knowledge  of  Millison  ;  and  here 
are  two  presumptions  opposing  the  common  and  legal  one  arising  from 
the  return.     A  surveyor  certainly  has  no  right  to  garble  lands  at  his 
will  and  pleasure,  and  return  what  parcel  he  thinks  proper.     In  an 
instance  like  the  present,  he  should  have  stated  the  contents  of  the  first 
survey  to  his  employer  and  taken  his  directions  thereon.     I,  however, 
for  my  own  part,  do  not  go  so  far  as  the  witnesses,  with  respect  to 
surveying  and  returning  surplus  lands.     I  rather  think  the  deputy  was 
not  obliged  to  make  a  return  of  so  large  a  survey  as  900  acres,  under 
warrants  for  600  acres,  and  that  the  land  office  was  not  bound  by  their 
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usage  to  aceept  so  large  a  return.  The  first  instructions  to  the  deputy 
surveyors  not  to  survey  more  than  a  surplus  of  10  per  cent,  on  each 
hundred  acres  contained  in  a  warrant,  took  place  in  1766,  and  arose 
from  a  desire  to  accommodate  the  different  appliers  with  lands,  and 
the  fees  of  the  different  officers  were  regulated  thereby.  But  when  it 
was  discovered  that  the  proprietaiy  institution  might  be  evaded  by 
taking  out  warrants  in  the  names  of  other  persons,  the  rule  of  prac- 
tice still  continued,  though  the  reason  of  it  had  long  before  ceased. 
However,  before  the  revolution,  whenever  the  deputy  surveyor  certified 
that  the  surplus  lands  beyond  the  10  per  cent,  were  only  desirable  for 
the  lands  in  the  warrants,  there  was  little  hesitation  as  to  the  accepting 
of  the  return  of  survey  of  such  surplus.  I  know  of  no  rule  on  the  sub* 
ject.  If  the  present  contest  rested  merely  on  the  point,  whether  450 
acres  should  not  have  been  returned  on  each  of  Millison's  warrants, 
as  a  matter  of  right,  I  should  incline  against  the  defendant,  but  I  give 
no  decided  opinion  thereon.  The  practice  of  surveyors  since  the  revo- 
lution would  have  mudi  weight. 

Upon  the  whole,  the  question  turns  chiefly  on  this  point :  whether 
Millison  knew  and  consented,  that  these  220f  acres  should  be  thrown 
out  of  his  survey.  If  this  was  the  case,  and  he  concurred  therewith  at 
the  time,  he  and  his  heirs  shall  be  bound  by  it,  however  injudicious 
the  act  was.  On  this  head,  we  have  stated,  that  the  legal  presumption 
is  in  favor  of  the  present  plaintiff,  and  have  also  shown  the  circum* 
stances  repulsive  of  this  presumption,  which  will  have  their  proper 
weight  in  the  minds  of  the  jury.  Certain  it  is,  that  Millison  soon 
evinced  a  dissatisfaction  with  the  conduct  of  the  deputy  surveyor's  as* 
fiistant,  by  erecting  a  cabin  on  the  disputed  ground,  directly  after  he 
had  heard  that  the  adverse  warrant  had  issued  from  the  office.  And 
ihe  meadow  fence  standing  on  the  lands  in  controversy,  was  full  notice 
to  the  lessors  of  the  plaintiff  to  put  them  on  the  inquiry  respecting  the 
right  of  the  soil.  Under  all  the  circumstances  of  the  case,  as  disclosed 
on  the  present  trial,  we  both  are  strongly  inclined  to  think  there  should 
be  a  verdict  for  the  defendant. 

Verdict  pro  def. 


^, 
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(  AT  A  CIRCUIT  COURT,  AT  BEDFORD  NOVEMBER  1800. 

CORAM,  YBATBS  AND  SMITH,  JUSTICES. 


Lessee  of  Jacob  Stbvens  against  Matthew  Tracey. 

Tbekwof  80  December  1786,  is  declaratory  of  the  ancient  doctrine  of  improyemont 
rigfata. 

Kjectmbnt  for  216  acres  of  land  in  Morrison's  Cove.  The  plain- 
tiff claimed  under  a  warrant  to  Ludwig  Wissinger  for  2O0  acres  in 
HorrisoQ^s  Cove,  on  both  sides  of  the  Roaring  Spring  Run,  adjoining 
Mq  Ulrej  oh  the  northwest,  and  Samuel  Wallis  on  the  southwest, 
dated  14th  September  1786.  On  the  9th  November  1786,  Wissinger 
eoDveyed  to  Stevens,  in  consideration  of  20/.,  and  he  two  days  after 
proeored  a  survey  of  216  acres  and  allowance,  including  the  lands  in 
oontroversj. 

The  defendant's  pretensions  were  as  follows  :  One  Jacob  Neff  came 
TO  into  Morrison's  Cove  1776,  and  improved,(as  it  was  called,)  with- 
iir  a  snrvej.regularly  made  for  Henry  Drinker,  sometimes  called  Sam* 

uel  Wallis's  land.  The  appropriation  of  this  tract  was  notorious  in 
tfae  neighborhood,  and  Neff,  before  be  began  to  work,  was'  well  ac- 
qoainted  with  it.  He  erected  a  cabin  thereon,  about  20  perches  from 
(he  line,  cleared  lands  about  it,  and  his  clearing  beyond  the  line  occu- 
pied about  one  or  one  and  a  half  acres.  He  expressed  his  intentions 
of  building  a  mill  on  the  lands  in  dispute,  designing  to  dig  the  race 
liigher  up,  near  the  cabin,  and  procured  the  water  to  be  levelled.  He 
cat  down  a  few  trees,  and  cleared  a  small  patch  for  the  scite  of  the 
mill,  but  did  no  other  work  relative  to  the  mill,  though  it  was  said  mill 
irons  were  seen  in  his  smith's  shop.  During  this  period  he  lived  with 
Ins  fiither,  three  or  four  miles  distant,  and  chiefly  worked  on  the  land  of 
Wallis.  In  1777  the  settlement  was  broken  up  by  the  Indians,  and 
Neff  went  off  with  the  other  settler8,and  returned  with  them  after  the  peace 
in  1784.  He  and  his  wife  still  continued  to  live  on  the  place  improved  by 
U^  father,  working  occasionally  on  the  lands  of  Wallis,  which  he  after- 
wvds  purchased ;  but  he  bestowed  no  further  labor  on  the  lands  in  ques- 
tion nntil  the  fall  of  1786,  when  he  heard  of  Wissinger's  warrant  having 
been  issued.  He  then  removed  the  logs^pf  the  cabin  from  the  land  of 
Wallis,  which  had  been  thrown  down  during  the  war,  and  erected  them 
OB  the  laud  claimed  by  the  plaintiff.  Just  before  the  plaintiff's  survey, 
he  began  to  dig  a  race  ;  eight  or  nine  perches  were  dug  when  the  survey 
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was  completed :    this  work  might  have  occupied  two  men  for  two 
days. 

On  the  14th  November  1786,  the  said  Jacob  Neff  obtained  a  war- 
rant for  50  acres,  inclading  his  improvement  in  Morrison's  Cove,  ad- 
joining Wallis's  land  at  the  mouth  of  Roaring  Spring  Bun,  interest  to 
commence  from  1st  March  1776,  and  procured  a  survey  of  52 J  acres 
and  allowance  on  the  6th  February  1787.  On  the  21st  February 
1787,  Stevens  entered  a  caveat  in  the  land  office  against  MefiTs  sur- 
vey, and  the  first  Monday  in  November  following  was  appointed  for  the 
hearing.  But  without  any  hearing,  or  the  cavecUh&mg  withdrawn,  a 
patent  issued  to  NeflFon  the  lOth  March  1787.  In  the  same  year  Neff 
built  his  mill,  and  Stevens  afterwards  commenced  an  ejectment  against 
him,  which  came  on  to  trial  at  Nisi  Prius  on  the  28th  May  1798,  when 
a  verdict  was  given  for  the  defendant ;  but  the  postea  and  judgment 
thereon  were  not  produced  at  the  present  trial. 

The  court  summed  up  the  evidence  to  the  jury,  and  stated,  that  on 
the  conflicting  written  titles,  t^e  plaintiff  was  entitled  to  recover  by 
possession.  His  warrant  was  descriptive  of  the  lands,  and  preceded 
the  defendant's  two  months.  His  survey  was  three  days  elder  than  the 
warrant  of  Neff.  The  procuring  of  a  patent  before  the  day  appointed 
for  hearing  of  the  caveat^  must  have  been  through  oversight,  mistake, 
or  fraud,  and  cannot  injure  the  plaintiS^s  pretensions. 
It  remains  then  only  to  consider  the  unwritten  evidence.  Neff,  during 
the  revolutionary  war,  fixed  himself  within  the  known  lines  of  Wallis's 
survey,  and  builds  a  cabin.  He  accidentally  clears  a  small  spot  over 
the  line,  cuts  down  a  few  trees,  clears  the  place^  and  says  he  will  erect 
a  mill  there.  He  is  driven  from  the  cove  the  succeeding  year,  returns 
ii;i  1784,  and  neither  in  that  year  nor  in  1785  does  he  prosecute  his 
intentions.  His  home,  during  all  the  time,  is  with  his  father,  at  the 
distance  of  near  four  miles.  When  he  finds  that  Wissinger's  warrant 
is  taken  out,  and  the  survey  about  to  be  made,  he  bestows  four  days 
labor  in  digging  a  race.  We  would  blush,  if  we  said  these  different 
acts  gave  Neff  an  improvement  right.  The  law  80th  December  1786, 
(2  St.  Laws  488,)  is  declaratory  of  the  ancient  doctrine  of  improve- 
ments, truly  understood ;  but  the  case  of  Neff  has  not  one  character- 
istic feature  of  an  improvement,  and  it  would  be  highly  dangerous  to 
the  public  security  to  give  it  that  effect.  Here  is  a  mere  clearing  by 
mistake  over  ancient  lines,  without  an  actual  personal  resident  settle- 
ment, an  intention  of  making  it  a  place  of  abode,  or  the  means  of 
supporting  a  family.  What  signify  his  intentions  of  building  a  mill, 
not  prosecuted?     Or  of  what  avail  was  the  removal  of   the  old 
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eabin  logs  in  the  fall  of  1786  ?  We  have  no  legal  evidence  of  the 
fonner  trial,  or  on  what  evidence  the  verdict  passed  ,  but  if  we  had, 
thoagh  the  former  verdict  is  persuasive  evidence,  yet  the  jury  are  now 
bound  to  decide  for  themselves,  on  the  testimony  adduced. 

It  may  possibly  be  that  the  defendant  may  have  bought  since  the 
fonner  trial,  and  in  confidence  of  that  verdict.  But  of  this  we  have 
no  evidence,  and  from  what  appears,  we  are  bound  to  consider  the  de- 
fendant as  NeFs  tenant. 

Verdict,  pro  quer. 

Messrs.  Hamilton  and  Brown,  pro  quer. 

Messrs.  Riddle  and  Clark,  pro  def. 


-•♦ 


ATA  CIRCDIT  COURT,  AT  WASHINGTON,  OCTOBER  1800. 


CORAM,  YEATES  AND  SMITH,  JUSTICES. 


Joseph  Cbeacraft  and  wife  against  Caleb  Dille. 

S.  C.  Addison  850. 

DefUe  by  hasb&nd  of  one  third  of  his  peraonal  estate  to  his  wife,  and  the  use  of  one  third 
of  his  lands  while  she  remained  his  widow,  and  also  one  cow  over  and  above  her  thirds 
acd  an  the  rest  of  his  estate  to  his  children  will  bar  the  widow  of  her  dower  on  her 
acceptance  of  lhi» devise. 

DowER.     Pleas,  satisfaction  and  acceptance. 
The  following  case  was  stated  for  the  opinion  of  Yeates  and  Smith, 
Justices,  at  a  Circuit  Court,  held  at  Washington,  in  October  1800. 

Joseph  Creacraft  having  married  the  widow  of  Jabez  Baldwin, 
brought  a  suit  for  her  dower  of  one  third  part  of  899  acres  of  land. 

Jabez  Baldwin,  bj  his  last  will  dated  10th  September  1778,  gave 
to  bis  wife  now  the  wife  of  Creacraft,  one  third  part  of  all  his  movea- 
ble estate,  together  with  the  use  of  one  third  of  his  lands,  while  she 
remained  his  widow,  and  also  one  cow  over  and  above  her  thirds  ;  and 
gave  all  the  rest  of  his  estate  to  his  eight  children. 
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Annexed  to  the  will,  and  of  the  same  date,  was  a  note  signed  by  his 
wife,  stating  that  she  voluntarilj  agreed  to  the  abovo  will.  And  on 
the  4th  March  1791,  her  then  husband,  Joseph  Creacraft,  gave  a  re- 
ceipt to  Caleb  Baldwin,  one  of  the  executors^  for  a  cow  over  her  third 
part,  agreeably  to  the  will  of  Jabez  Baldwin. 

It  is  also  agreed,  that  a  conversation  was  had  between  the  person 
who  drew  the  will,  and  Jabez  Baldwin  and  his  wife|  respecting  the 
will,  and  that  he  drew  it  according  to  their  directions  ;  that  he  told 
Baldwin  that  this  was  no  more  than  the  law  would  give  her  ;  that  Bald- 
win then  desired  him  to  put  in  a  cow  besides  the  thirds  ;  that  she  de- 
clared herself  well  satisfied,  and  after  his  death  desired  the  executors 
to  prove  the  will,  and  said,  though  she  knew  she  could  have  her  thirds, 
she  did  not  want  more  than  her  husband  had  given  her,  nor  to  hurt  the 
children,  for  her  mother  had  done  so,  and  gbc  a  great  estate  and  ruined 
the  children  ;  and  that  when  the  property  was  appraised,  she  chose  and 
took  a  cow,  as  the  one  given  her  by  will,  and  declared  herself  satis- 
fied. 

The  question  submitted  to  the  court  without  argument  was,  whether, 
under  all  the  circumstances  of  this  case,  the  widow  was  barred  of  her 
dower  ?  . 

The  court,  with  the  consent  of  counsel,  continued  the  case  under 
the  Supreme  Court  in  December  term  following,  and  afterwards  in 
March  term'1801,  with  the  concurrence  of  the  CHiief  Justice,  on  full  de- 
liberation, directed  that  judgment  should  be  entered  for  the  tenant. 

In  Hamilton  and  wife  v.  Buckwalter,  wherein  judgment  was  rendered 
for  the  tenant  in  December  term  1798,  John  Patton,  the  testator,  de- 
vised to  his  wife  all  his  lands  in  Lampeter  township,  to  hold  during 
her  natural  life  of  widowhood,  she  making  no  waste  thereupon  ;  but  in 
case  she  marries,  she  is  then  to  leave  the  plantation,  she  receiving  50/., 
a  horse  and  saddle,  with  her  bed  and  bed  clothes,  &c. 

Devise  to  the  wife  of  all  the  husband's  lands  during  widowhood  ;  Dyer 
held  it  to  b^  no  bar  of  her  dower  ;  but  Weston  and  Benlows  determined 
otherwise,  and  that  it  was  as  strong  as  a  jointure,  and  if  she  accepted 
a  jointure  she  cannot  be  endowed.     Moor.  31. 

An  estate  for  life  on  condition  is  an  estate  for  life,  and  within 
the  words  and  intent  of  stat.  27  H.  8,  c.  10,  if  the  wife  after 
the  death  of  the  husband  accepts  it.  A  jointure  is  a  competent 
livelihood  of  freehold  for  the  wife  to  take  effect  immediately  after 
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the  death  of  the  husband,  for  the  life  of  the  wife,  if  she  herself  is  not 
the  cause  of  the  determination  or  forfeiture  of  it.  4  Co.  2,  b.  Every 
gnutdurant  viduitateis  an  estate  for  life.  4  Co.  30,  a.  Lit.  §  880. 
Co.  Lit.  42,  a,  234,  *. 

An  estate  during  widowhood  for  jointure  is  an  estate  to  the  widow 
daring  life,  and  is  a  jointure  within  the  act.  4  Go.  8,  a.  Dj.  317,  ft. 
NewBenloe  210.  Vernon's  case,  which  was  a  feoffment  by  the  hus- 
band after  marriage  of  part  of  his  lands  to  trustees,  to  the  use  of  him- 
self for  life  without  impeachment  of  waste,  then  to  the  use  of  his  wife 
for  life,  aod  after  her  deceased  to  the  use  of  the  right  heirs  of  the 
husband. 


Vol.  nr.  6 
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DECEMBER  TERM,  1800. 


CORAM — 6HIFPBN,  CHIEF    JUSTICB,  TEATES,  SMITH  AKD  BRACEENRIDGS^ 

jusncBs. 


Ebwabb  Stiles  against  Gadwaladeb  Grutith. 

Beplerin  will  not  lie  for  goods  seized  for  non  payment  of  the  eitj  water  tax. 

Mb.  Ingebsoll,  in  behalf  of  the  city  corporation,  moved  to 
quash  this  replevin,  issued  for  goods  seized  in  execution  for  the  wator 
tax. 

Mr.  Blair  for  the  plaintiff,  objected  thereto.  If  the  motion  is 
made  under  the  act  of  8d  April  1779,  (1  Dall.  St.  Law,  796,)  die 
words  are  ^^  all  writs  of  replevin  granted  or  issued,^'  ftc.  in  the  past 
tense,  and  relate  only  to  replevins  taken  out  before  the  act  was 
passed.  When  the  legislature  in  the  5th  section  mean  to  guard  against 
the  entry  of  judgments,  and  issuing  of  attachments  or  executions 
against  persons  attainted  of  treason  in  future  cases,  they  use  proper 
words  for  that  purpose,  '^  or  which  shall  hereafter  be  so  entered  or 
issued,"  ftc.  The  law  contemplated  the  war,  in  which  we  were  en- 
gaged with  Great  Britten,  and  was  not  intended  to  continue  in  opera- 
tion after  the  conclusion  of  the  peace. 

[Per  cur.  The  words  ^'  granted  or  issued,"  refer  in  point  to  time, 
to  the  motion  to  quash  the  replevins,  and  which  they  must  necessarily 
preceed.] 

The  words  of  the  8d  section  are  ^^  goods  or  chattels  seised,  by  any 
constable,  collector  of  the  public  taxes,  or  other  officer,  acting  under 
the  authority  of  the  state,"  &c.  Corporation  taxes  are  not  included 
herein. 

[Per  cur.    Are  not  the  city  assessments  public  taxes.] 

If  an  inferior  jurisdiction  issues  an  execution,  replevin  will  lie  for 
the  goods  taken  by  that  execution  Gilb  Dist.  and  Rep.  122.  Thus 
in  a  replevin,  the  defendant  was  put  to  justify  by  a  condemnation  be* 
fore  a  justice  of  peace,  for  not  entering  strong  waters,  and  a  warrant 
on  that  for  levying  20«.  fine  on  the  plaintiff.  8  Lev.  204. 
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Per  cur.  The  modern  cases  are  otherwise.  An  attachment  was 
gnnted  against  a  person,  who  took  out  a  replevin  for  his  goods  seised 
inder  a  warrant  of  a  justice  of  the  peace.  1  Bam.  B.  R.  110.  So 
igaiost  an  under  sheriff,  for  granting  a  replevin  of  goods  distrained 
a&  %  conviction  for  deer  stealing.     2  Stra.  1184. 

Mr.  Blair.  The  city  water  tax  is  illegal  and  cannot  be  supported. 
We  wish  to  try  its  validity. 

Ftr  cur.  Then  bring  trespass  against  the  collector,  and  you  may 
go  into  the  inquiry.  The  court  will  not  support  this[f  orm  of  action  in 
flsck  a  ease,  nor  suffer  such  an  abuse  of  their  process.  If  one  man 
Bftj  bring  a  replevin,  where  his  goods  have  been  taken  for  taxes,  so 
mj  erery  other  person,  and  thus  the  collection  of  all  taxes  might  be 
ended.  Independently  of  the  act  of  assembly,  we  are  bound  to  quash 
Ae  writ ;  and  it  was  quashed  accordingly,  widiout  hearing  the  counsel 
for  the  corporation. 


Akh  Ekpfblb  executrix  of  Gborqi  Kbppelb  against  Hbnrt  Zaut- 
ziNasB  surviving  partner  of  Georob  Ebfpelb. 

(k  i  eofiu  a2  eomputamdiim  lisaed  against  a  defendant,  court  will  moderate  the  ball 
teeoiding  to  the  drcomatancea  of  the  oaae. 

Account  Bender.  Judgment  qvtod  eompuiet  had  been  entered  last 
Sqrtember  term,  and  auditors  had  been  appointed  by  the  court.  Two 
lereral  days  had  been  fixed  by  the  auditors  to  take  the  aocpunt,  but 
Ae  defendant  had  made  default.  Whereupon  Mr.  Levy  for  the  plain- 
tif,  issued  a  capiat  ad  comptiiandum  against  him,  and  marked  bail 
in  20,000  dollars. 

Mr.  IngersoU,  for  the  defendant,  now  moved  to  discharge  the  bail, 
or  at  least  to  moderate  the  sum.  He  insisted,  that  there  was  a  balance 
doe  from  the  plaintiff,  if  a  full  settlement  was  made,  and  showed  some 
propositions  made  on  her  behalf  to  the  defendant  for  a  compromise. 
Bat  the  present  bail  indorsed  on  the  writ,  amounts  to  an  actual  im- 
prisoDment,  unless  the  defendant  be  in  affluent  circumstances.  The 
court  must  exercise  their  discretion  in  fixing  the  sum. 

Mr.  Levy,  for  the  plaintiff,  insisted,  that  the  writ  of  capias  ad 
^omptiiandum  lies  of  right,  if  the  defendant  does  not  appear  after  a 
jndgioent  qttod  computet.  1  Yin.  Abr.  171.  U.  Oro.  EL  82.  In 
this  last  case,  the  plaintiff  demanded  1001.  and  the  defendant  found 
f^npemors  in  2001.  to  enter  into  account  before  the  auditors,  and 
biiah  it,  &c.    Here  the  plaintiffs'  demand  is  10,000  dollars,  and  the 
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defendant  has  twice  neglected  to  appear  before  the  auditors,  without 
assigning  a  good  reason  for  his  absence.  He  moreover  refuses  to  sub- 
mit his  partnership  books  to  the  inspection  of  the  plaintiff's  agent, 
which  evinces  that  his  intentions  are  not  fair. 

By  the  court.  The  capias  has  been  rightly  issued  ;  but  undoubtedly 
the  quantum  of  bail  cannot  depend  on  the  plaintiff's  demand,  but  must 
rest  in  our  discretion,  which  should  be  regulated  by  the  amount  of  the 
probable  balance.  But  here  the  defendant  has  been  guilty  of  two 
defaults  in  not  appearing  before  the  auditors  ;  and  tlieref ore  let  him 
give  bail  in  1000  dollars,  to  appear  before  the  auditors  and  account,  &c. 


*»  %  ^> 


Isaac  Norris  and  John  Hall  against  the  President  and  Directors  of 

the  Insurance  Company  of  North  America. 

In  covenant  of  the  plea  of  covenants  performed,  defendant  must  begin  the  evidence,  and 
conclude  to  the  jury. 

A  policy  of  insurance  may  be  explained  and  controlled  by  the  written  order  to  make  in- 
surance. 

To  subject  insure)^  to  a  loss,  the  risk  run  must  correspond  with  the  risk  understood  and 
intended  to  run  at  the  time  of  subscription. 

Insurers  are  bound  to  inform  themselves  of  the  course  and  usage  of  trade. 

Covenant  against  the  defendants,  on  a  policy  of  insurance,  subscrib- 
ed by  Charles  Pettit^  their  president,  under  their  common  seal,  upon 
all  goods  laden  or  to  be  laden  on  board  the  brig  '^  American,"  Thomas 
Town,  jun.,  master,  at  and  from  Port  de  Paix  to  Philadelphia,  with 
liberty  to  touch  at  one  other  French  port,  on  the  north  side  of  the  island 
of  Hispaniola,  beginning  the  adventure  on  the  said  lawful  goods  and 
merchandizes  from  and  imibediately  following  the  loading  thereof  on 
board  of  said  vessel  at  Port  de  Paix. 

This  policy  was  subscribed  on  the  9th  March  1797,  for  12,000  dol- 
lars at  a  premium  of  8  per  cent,  and  if  no  loss  happened,  2  per  cent, 
to  be  returned,  if  the  vessel  proceeds  direct  from  Port  de  Paix  to 
Philadelphia.  It  was  expressly  declared  therein,  that  the  insurance 
waft  made  on  goods  and  cash.  x 

The  plaintiffs'  written  instructions  to  the  office  of  the  defendants, 
were  "  insure  12,000  dollars  property  on  board  the  brig  American, 
Capt.  Thomas  Town,  jun.,  at  and  from  Port  de  Paix  to  Philadelphia,'* 
It  appeared  by  a  witness,  that  their  chief  object  was  to  ha?e  this  cash 
on  board  the  brig,  then  understood  to  be  at  Port  de  Paix,  insured, 
and  that  they  said  at  the  office,  they  had  been  informed  this  would  not 
be  die  case  unless  the  specie  was  particularly  mentioned. 
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Captain  Town  made  two  protests.  The  first  at  Port  de  Paix  stated, 
that  he  sailed  from   Philadelphia  on  the  31st  October  1796 ;  cleared 
oat  for  St.  Bartholomew's,  bound  to  Marigalante,  where  he   arrived 
OD  the  18th  Noyember,    and  was  refused  permission  to  trade.     He 
sailed  next  day,  and  on  the  20th  arrived  at  Port  Petre  in  Guadaloupe, 
now  called  Port  Liberte,  where  he  sold  his  cargo,  and  received  on 
board  coffee,   cotton  and  sugar.     From  thence  he   proceeded  to  St. 
Thomas's  and  arrived  there  on   the  5th  January   1797,   and  sold  his 
cargo  for  18,  247  dollars.     He  there  bought  98  barrels  of   flour,  and 
on  the  22d  January  sailed  from  thence  for  Cape  Francois,  but  being 
cha^  off  Monte  Christo  by  an  English   man  of  war,  a  brig  and  cut- 
ter, ¥as  forced  on  the  26th  into  Port  de  Paix.     The  administration 
at  Port  de  Paix^  on  the  27th  January,  put   a  guard  of  soldiers   on 
loard  the  brig,  aod  seized  his  papers  and  sent  them  to  Gape  Francois. 
He  was  obliged  to  go  to  the  Gape  to  plead  his  cause,  and  on  the  81st 
iiK  papers  were  there  returned  to  him,  and  declared  to  be  in  good  or- 
der by  the  commissary.     On  his  return  to  Port  de  Paix^  the  captain 
foind  the  guard  on  board  the  brig,  and  was  told  by  the  administration, 
Aat  the  money  should  be  lodged  in  the  treasury,  and  he  should  receive 
pajment  in  coffee:  whereupon  he  put  the  specie  under  his   bed,  and 
«Sxed  four  seals  to  the  lock  of  his  cabin  door.     On  the  4th  Febrii- 
V?,  the  officers  of  the  administration  forced  open  his  cabin  door,  and 
took  away   the   specie,  consisting  of   15,449  dollars,  and  landed  it, 
promising  to  deliver  him  coffee  in  return. 

Captain  Town's  second  protest,  made  at  Philadelphia  on  the  29th  May 
1797,  enumerated  the  preceding  particulars,  and  then  stated,  that  a 
few  days  after  the  administration  took  the  specie,  they  forcibly  seized 
bia  98  barrels  of  flour,  also  promising  him  coffee  in  payment.  He 
tken  went  to  Cape  Francois,  and  on  the  13th  February  presented  a 
memorial  to  Sanihonax,  who  directed  the  chief  of  the  administration 
at  Port  de  Paix  to  make  him  payment  in  coffee  at  23  sous  per  lb. 
Hereapon  he  solicited  payment  without  effect  until  the  10th  March 
foDowing,  and  then  again  went  to  the  Gape,  and  on  the  19th  March 
peaented  another  memorial  to  Santhonax^  who  ordered  him  back  to 
Port  de  Padx^  with  a  recommendation  in  his  favour,  but  it  was  like- 
^  fruitless.  On  the  30th  March  he  presented  a  third  memorial  to 
SanikoruiXj  who  directed  the  ordonnateur  to  make  him  payment  in 
colonial  produce  within  fifteen  days  at  furthest,  and  he  thereupon  ob- 
tamed  in  coffee  duties  and  provisions,  to  the  amount  of  about 
^,000  livres,  and  after  refusing  to  sign  a  proces  verbalj  he 
Bailed  from  Port  de  Paix  on  the  13th  May,  and  arrived  in  Phila- 
delphia on  the  27th  May.     In  this  second  protest,  Captain  Town 
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wa8  joined  by  Andrew  Donaldson  bis  mate,  wbo  deposed  to  all  the 
facts  wbicb  happened  in  tbe  brig ;  and  the  mate's  examination  under 
a  rale  of  court  confirmed  his  protest. 

It  was  proved  to  have  been  the  general  usage  of  the  French  West 
India  islands,  both  before  and  since  the  American  revolution,  that 
when  any  foreign  vessels  arrived  in  the  ports,  a  guard  was  immedi- 
ately sent  on  board,  who  received  the  ship^s  papers,  which  were  kept 
for  inspection,  and  in  many  instances  not  returned  to  the  captain,  un- 
til he  had  delivered  to  the  government  officers  the  several  articles  which 
they  required,  which  were  generally  paid  for  in  colonial  produce.    This 
practice  extended  even  to  French  vessels,  and  particularly  obtained  in 
St.  Domingo  in  the  year  1786  and  7797.     At  Fori  dt  Paix  there 
was  not  tribunal  for  adjudication,  but  vessel's  papers  were  usually  sent 
from  thence  to  Gape  Francois.    The  above  custom  was  generally  known 
to  all  persons,  who  traded  to  the  French  islands  in  the  West  Indies  ; 
and  a  respectable  merchant  swore,  that  he  would  not  have  demanded  a 
higher  premium,  on  being  informed,  that  a  guard  had  been  put  on 
board  a  vessel  in  one  of  Ae  French  islands ;  where  the  papers  were 
seized  with  a  declared  intention  of  selecting  part  of  the  cargo  for  the 
municipality,  the  case  would  be  otherwise,  th^  payments  therefor  by 
the  administration  not  being  experienced  to  be  idways  punctual  and 
regular. 

The  deposition  of  Captain  John  McEver  was  read  in  evidence,  stat- 
ing, that  on  the  38th  January  1797,  he  saw  Captain  Town  at  Cape 
Francois,  who  informed  him  that  he  had  16,000  dollars,  100  barrels 
of  flour,  and  some  dry  goods,  on  board  the  brig  American  at  Fori  de 
Faixy  and  that  the  administration  had  taken  charge  of  his  vessel  and 
papers  there  by  a  guard,  but  that  Santhonax  at  the  Cape  had  returned 
his  papers  again.  McEver  arrived  in  Philadelphia  on  the  20th  Febru- 
ary 1797,  and  had  informed  the  paintiffs  of  what  he  knew,  and  all  the 
particulars  disclosed  to  him  by  Captain  Town. 

But  these  particulars  were  not  communicated  to  the  defendants  pre* 
vious  to  the  subscription  of  the  policy. 

It  was  said  by  the  plaintiffs,  that  the  defendants  had  received  their 
premium  of  960  dollars,  after  they  disputed  the  loss ;  but  it  tamed 
out  on  examination,  that  a  note  was  given  for  the  premium,  which  fell 
due  on  the  9th- 12th  June,  and  it  had  been  paid  when  it  came  to  ma* 
turity. 

The  plea  to  the  suit  was,  covenants  performed  ;  and  the  plaintifis' 
counsel  contended  the  point  of  order,  as  to  who  should  conclude  ? 

Sed  per  cur.    The  plea  is  affirmative,  and  as  it  rests  on  the   de« 
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fendantSy  there  is  no  doubt  but  they  shall  begin  and  conclude.  2  Tri. 
per  Pais  867.  Old  Law  End.  8,  pi.  8,  8  Leon.  162.  Litt.  Rep.  36. 
Goldsb.  23. 

Messrs.  Ingersoll,  E.  Tilghman  and  Mojlan,  for  the  defendants,  put 
their  defence  on  two  grounds :  1st,  That  the  object  insured  never  exist- 
ed. 2d,  Improper  concealment  of  facts  known  only  to  the  insured. 

This  is  an  insurance  on  the  homeward  bound  cargo,  and  the  out- 
wird  risk  must  cease  before  the  commencement  of  the  inward.  If  the 
plaintiffi  effeoted  no  policy  to  bo  subscribed  on  the  outward  voyage, 
Ihey  stood  their  own  insurers ;  and  the  question  must  be  considered  on 
principal,  as  a  contest  between  the  underwriters  on  the  outward  and 
homeward  bound  cargo.  The  terms  of  the  policy  clearly  show,  that 
As  insorance  was  intended  for  the  property  on  the  return  Toyage :  the 
words  are  beginning  the  adventure  on  the  said  lawful  goods  and  mcrchan- 
diiesfiromand  immediately  following  the  loading  thereof  on  board  of 
add  Teasel  at  Port  de  PaiXy^  ftc,  and  therefore  the  policy  did  not  take 
effect  till  the  goods  were  laden  in  that  port  Flour  and  dry  goods  as  well 
as  silver,  were  on  board.  It  could  never  have  been  intended  to  bring 
the  flour  or  dry  goods  back  to  Philadelphia,  but  to  have  converted 
diese  artides  and  the  specie  into  colonial  produce,  and  thence  have 
formed  a  return  cargo.  Whereas,  if  the  policy  had  attached  on 
those  specific  articles,  it  wq^ld  have  ceased  when  they  had  been  ex- 
changed for  coffee,  sugar,  Ac,  which  could  not  have  designed. 

In  ease  of  proceeding  straight  from  Port  de  Paix  to  this  city,  2 
per  cent,  of  the  premium  was  to  be  returned ;  but  as  no  merchant  in 
his  senses  would  return  immediately  hither  with  flour  and  dry  goods 
from  the  West  Indies,  it  follows,  that  these  were  not  the  particu- 
lars of  the  return  cargo  meant  to  be  insured.  The  specie  cannot  be 
separated  therefrom.  The  liabili^  of  the  defendants  is  not  to  cease  as 
to  part  of  the  property,  and  continue  as  to  the  silver.  If,  however,  any 
plain  circumstances  could  be  shown,  indicating  the  intention  of  the 
plaintiffs  to  insure  these  specific  silver,  flour,  and  dry  goods,  then  on 
board  the  brig,  as  a  return  cargo,  we  would  agree  that  the  formality 
of  landing  and  reshipping  them  ought  not  to  be  insisted  on,  and  they 
might  be  considered  as  laden  at  Port  de  Paix.  But  this  suit  is  brought 
iQ  covenant,  on  the  general  expressions  in  the  policy,  and  is  not  found- 
ed on  any  special  undertaking  of  the  defendants. 

The  note  for  the  premium  was  given  without  defalcation,  and 
was  taken  as  cash.  Th^  defendants  had  thirty  days  after  notice 
of  a  loss  before  they  were  bound  to  pay  even  an  undisputed    loss. 
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The  plaintiffs'  demand  of  a  loss  was  not  made  until  the  16th  June  1797, 
and  their  note  fell  due  on  the  9th-12th  June.  But  if  even  the  defend- 
ants obtain  a  verdict,  they  are  not  bound  to  return  the  whole  premium ; 
because,  as  coffee  has  been  laid  in  to  the  amount  of  35,000  livres,  the 
loss  must  be  adjusted.  An  insurance  on  goods  ^^  at  and  from ''  a  place, 
means  from  beginning  to  load  them.     Wesket  24. 

As  to  the  point  of  concealment,  if  it  was  of  a  material  circumstance, 
which  if  communicated  would  have  prevented  the  subscription  of  the 
policy,  or  have  caused  a  higher  premium  to  be  demanded,  the  policy  is 
thereby  vitiated  ;  and  it  is  of  lio  moment  whether  the  neglect  arose  from 
accident  or  design.  Park.  195.  The  c«we  of  the  Captain  being  re- 
stricted to  one  of  three  routes,  from  one  port  to  another,  shows  to  what 
extent  this  doctrine  has  been  carried.  7  Term  Rep.  162.  If  the  insu- 
rance of  the  identical  98  barrels  of  flour  was  contemplated  by  the  plain- 
tiffs, it  ought  to  have  been  disclosed  to  the  defendants,  that  they  were 
received  on  board  the  brig  at  St.  Thomas's,  previous  to  the  22d  Jan- 
uary, because  there  was  a  greater  risk  of  average  loss  on  this  article 
than  on  colonial  produce. 

The  custom  and  usage  of  the  French  West  Indies  has  been  relied  on. 
Merely  placing  a  guard  on  board  a  vessel  upon  her  arrival  at  one  of 
the  islands,  and  receiving  her  papers,  may  be  considered  in  the  light 
of  a  commercial  regulation,  and  may  be  analogous  to  a  custom  house 
officer  being  put  on  board,  to  prevent  the  landing  of  goods  ;  but  the 
administration  here  taking  charge  of  the  vessel  and  cargo,  seizing  the 
papers  and  sending  them  to  Cape  Francois,  (the  tribunal  of  adjudica- 
tion,) thereby  obliging  the  Captain  to  repair  thither  to  plead  his  cause, 
show  at  least  the  evident  intention  of  the  administration  to  select  part 
of  the  cargo  for  the  use  of  the  municipality,  if  all  ideas  of  confisca- 
tion had  been  relinquished.  Surely  a  representation  of  all  these  cir- 
cumstances would  have  determined  underwriters  to  exact  a  higher  pre- 
mium, than  in  the  common  case  of  taking  a  ship's  papers  for  inspection ! 

Messrs.  Rawle  and  Wells  for  the  plaintiffs.  If  after  a  call  for  the 
loss,  the  defendants  demanded  and  received  the  premium,  they  thereby 
waive  all  objections  to  the  policy,  on  the  ground  of  their  running  no 
risk.  It  is  the  risk  run  which  entitles  underwriters  to  their  premium, 
and  in  every  case,  where  a  policy  has  been  vacated  on  the  ground  of 
the  risk  not  having  occured,  except  actual  fraud,  the  premium  must  be 
returned.     It  is  absurd  to  suppose,  that  where  a  policy  has  been  vaca- 
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ted,  becauBe  the  object  insured  existed,  the  insurers  shall  retain  the  pro* 
miam  in  order  to  adjust  a  supposed  loss. 

Bat  independent  hereof,  it  is  contended,  that  though  the  outward 
bound  voyage  originally  commenced  to  Marigilante,  yet  the  Captain 
Dot  being  allowed  liberty  to  trade  there,  it  terminated  at  Guadaloupe,, 
where  he  disposed  of  his  cargo  and  received  the  proceeds  on  board. 
From  hence  the  homeward  voyage  begins.  If  the  outward  voyage 
akoald  be  supposed  to  submit  while  the  brig  lay  at  Port  de  Paix,  and  if 
tiie  cargo  there  could  not  be  disposed  of,  at  what  time  would  the  pres- 
ent policy  begin  to  operate  ?   Or  would  it  never  come  into  operation  ? 

As  to  the  specie,  it  certainly  can  make  no  difference  to  the  under- 
writers at  what  port  it  was  receivefl  on  board,  and  it  has  been  admit- 
ted, that  if  it  could  be  shown  that  the  property  on  board  the  brig  at 
Port  de  Paix  was  meant  to  be  insured  as  the  return  cargo,  the  idle  cere- 
mony 'of  landing  and  re-shipping  the  articles  should  be  dispensed  with. 
Now  the  plaintiffs  knew  that  the  outward  bound  insurance  ceased  on 
vessel's  being  forced  into  Port  de  Paix.  They  were  inform'ed,  on 
arrival  of  Captian  M'Evers,  that  the  money,  flour  and  dry  goods, 
were  on  board  the  brig  at  the  time  of  his  interview  with  Captain  Town, 
at  the  Cape.  Under  these  impressions  the  policy  was  open  and  their 
Aief  object  was  to  insure  the  cash  which  was  particularly  mentioned  in 
4e  policy.  Their  written  instructions  to  the  office  were,  ^'insure  12,000 
doDare  property  on  board  the  brig  American,  at  and  from  Port  de  Paix," 
tc.  If  the  wording  of  the  policy  is  defective,  the  intention  of  the  par- 
te may  be  collected  herefrom,  and  it  shall  control  the  former  expres- 
lions.  Thus  in  1  Atky.  548,  the  terms  "at  and  [from"  in  a  policy 
were  corrected  by  the  label,  or  minutes  of  the  agreement,  where  the 
poKcy  differed  from  them.  The  striciumjus  or  apex  juris  is  not  to  be 
H^plied  to  such  commercial  instruments,  but  according  to  the  usual 
course  of  trade,  and  for  the  benefit  of  the  party  insured.  Park.  43.  1 
Bbit.  348. 

The  words  **at  and  from"  in  a  policy  have  frequently  come  before 
courts  of  justice  for  construction.  Thus  **at  and  from"  L'Orient  in- 
ehde  an  embargo  laid  there,  which  prevents  the  voyage.  Per  Lord  Chief 
Justice  Kenyon,  6  Term  Rep.  418.  At  and  from  Bengal  to  England, 
mean  the  first  arrival  at  Bengal  and  where  such  words  are  used  in  a 
policy,  first  arrival  is  always  implied  and  understood.  Per  Lord  Chan- 
cellor Hardwicke,  1  Atky.  548.  When  a  ship  is  insured  at  and  from 
ft  place,  audit  arrives  at  that  place,  as  long  as  the  ship  is  prepar- 
ing for  the  voyage  for  which  it  is  insured,  the  insurer  is  liable ;  but 
it  is  otherwise  where  all  thoughts  of  the  voyage  are  laid  aside.     Per 
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Eondem,  2  Atky.  859.  On  an  insurance  from  London  to  Jamaica, 
generally,  the  vessel  touched  for  some  days  at  one  port  in  Jamaica, 
but  was  lost  in  coasting  the  island,  before  she  had  delivered  all  her 
outward  bound  cargo  ;  it  was  held  that  the  outward  risk  ended  whep 
the  ship  had  moored  in  any  port  of  the  island,  and  did  not  continue 
till  she  came  to  the  last  port  of  delivery.  1  Bl.  Rep.  417.  Outward 
risk  on  a  ship  ends  24  hours  after  its  arrival  in  the  first  port  of  the 
island  to  which  it  was  destined ;  but  the  outward  policy  on  goods  con- 
tinues  until  they  are  landed.  Park.  43.  Barrass  v.  the  London  assur- 
ance company. 

The  plaintiffs  here  have  pursued  the  usual  mode  of  recovery  on  poli- 
cies  of  assurance.  They  know  of  no  other  mode  in  which  the  defend- 
ants as  a  corporation  could  be  subjected  to  payment  on  their  special 
contract. 

As  to  the  concealment  alleged,  the  insured  are  not  bound  to  com- 
municate what  the  insurers  are  bound  to  know.  Where  a  fact  exists 
of  a  general  political  nature,  the  latter  must  inform  themselves  of  it 
8  Burr.  1905.  The  course  of  trade  must  govern  for  the  benefit  of  the 
insured.  1  Burr.  848.  Where  the  general  well  known  custom  on  a 
voyage  to  China  is  to  take  out  the  sails,  ftc.  and  put  them  on  shore  in 
a  store-house^  and  they  are  thereby  accidentally  burnt  the  insurers  are 
liable.  lb.  841.  Every  insurer  is  presumed  to  be  acquainted  with  the 
trade  he  insures,  whether  recently  established  or  not.  If  it  be  the 
usage,  though  only  for  one  year,  he  b  bound  to  inform  himself  of  it. 
Doug.  492.  Where  a  ship  was  condemmed  in  the  French  admiralty 
on  the  ground  of  having  an  English  supercargo  on  board,  the  court  laid 
down  the  rule,  that  if  both  parties  were  ignorant  of  the  oppressive 
French  ordinance,  on  which  the  condemnation  was  had,  the  insurer 
must  bear  the  loss  ;  and  if  he  knew  of  such  an  edict,  it  was  his  duly 
to  inquire  whether  such  a  supercargo  was  on  board.    Park.  220. 

The  witnesses  have  fully  established  the  custom  of  putting  a  guard 
on  board  both  of  foreign  and  French  vessels,  and  taking  the  vessel's 
papers,  in  the  French  West  Lidia  islands,  for  many  years  past.  The 
administration  had  declared  no  intention  of  selecting  any  part  of  the 
cargo  for  the  use  of  the  government,  when  M'Evers  met  with  Captain 
Town^at  Gape  Francois  ;  on  the  contrary,  Santhonax  actually  delivered 
back  the  papers  of  the  brig  to  Captain  Town  on  his  application  to  him 
at  the  Cape.  Considering  French  manoeuvres  as  applied  to  the  Ameri- 
can trade,  it  was  no  more  than  a  prudential  step  in  the  Captain  to  go 
to  the  commandant  at  the  Cape  in  person,  and  look  after  the  interest 
of  his  employerSi  or  as  he  calls  it  in  his  protest,  to  plead  his  cause 
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fliere.  Nei&er  he  nor  the  plaintiffB  coald  possiblj  divine,  that  on  his 
ntam  to  the  port  where  his  brig  was,  his  specie  or  floor  would  be 
pat  in  requisition  by  the  manicipality.  As  far  as  events  had  occor- 
led  to  the  captain,  or  mate,  previous  to  the  1st  February,  the  vessel 
was  strictly  within  the  usual  custom  of  the  island,  of  which  the  insur* 
618  were  bound  to  take  notice  as  the  course  of  trade.  The  counsel 
for  the  plaintiffs  also  cited  the  cases  of  Fene  et  al.  v,  Vanuxem,  and 
Same  v.  Pratt  and  Kintzing«  as  determined  in  this  court  last  term. 

Shippen,  G.  J.  delivered  the  charge  of  the  court.  The  assertion 
of  the  plaintiffis,  that  the  defendants  demanded  and  received  the  prem- 
ium  of  insurance,  after  the  demand  made  for  the  loss,  seems  to  be 
fully  obviated  by  the  defendants'  statement. 

The  words  of  the  policy  are  explicit  and  clear  in  favour  of  the  de- 
fendants, if  considered  merely  by   themselves,   independant  of  the 
written  instructions  or  order  to  make  insurance.     In  the  first  part  of 
the  policy,  the  voyage  is  described  ^^  at  and  from   Port  de  Paix  to 
Philadelphia,  with  liberty  to  touch,"  ftc;  but  in  the  latter  part  there- 
of, according  to  the  constant  form,  it  points  out  what  shall  be  called 
the  risk,  and  the  words  there  are,  (1  Atky.  546)  '^  beginning  the  ad- 
venture on  the  said  lawful  goods  and  merchandizes,  from   and  im- 
mediately following  the  loading  thereof  on  board  of  said  vesael  at 
Port  de   PaixJ^  But  the  order  runs  thus:  '^  Insure  12,000  dollars 
property  on  board  the  brig  American,  at  and  from  Port  de  Paix  to 
Philadelphia.     This  memorandum  shows  the  intention  of  the  plaintiflb 
to  have  been,  to  insure  the  articles  on  board  at  the  time  of  the  receipt 
of  the  last  intelligence,  however  injudicious  the  measure  might  have 
have  been.     This  will   control  and  explain  the  expressions  in  the  for- 
mal policy,  and  the  mistake  of  the  clerk  therein  shall  be  rectified  there- 
by, according  to  the  authority  cited.  1   A^.ky.  547.    It  appears  to 
have  been  the  capital  object  of  the  plaintiffs,  to  insure  the  specie  then 
Isden  in  the  brig  at  Port  de  Paix,  and  they  are  so  mindful  thereof, 
flat  they  insist  on  the  word  cash  being  inserted  in  the  policy.  As  to  the 
money,  it  certainly  was  not  material  to  the  insurers  where  it  was  ship- 
ped, though  it  might  be  otherwise  as  to  the  flour  and  dry  goods  on  acoount 
of  average  loss,  as  they  might  possibly  have  suffered  in  the  previous  voy- 
ige  from  St.   Thomas's.     The  defendants  certainly  knew  of  cash  be- 
ing on  board,  audi  also  of  other  merchandise,  though  they  may  not 
hsTe  been  informed  of  the  articles.    The  present  exception  appears  to 
me  a  technical  one,  and  if  there  was  nothing  else  in  the  case,  ought 
Bet  to  prevent  tiiie  recovery  of  the  plaintifis. 
On  the  head  of  concealment,  it  becomes  the  duty  of  the  jury 
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to  ascertain  the  facts  in  the  first  instance.  Hence  arises  the  law. 
Be  it  with  them  therefore  to  determine,  under  all  the  circumstances 
of  the>case,  whether  the  events  which  took  place  as  to  the  brig  at 
Fori  de  Paix^  were  within  the  usage  and  course  of  trade  of  the 
French  part  of  the  island  of  St.  Domingo.  If  they  shall  be  of  opin- 
ion, that  every  thing  which  happened  there  was  consonant  to  and  with- 
in the  custom,  then  the  want  of  communication  of  the  particulars  re- 
cevied  from  captain  M'Ever,  cannot  vitiate  the  policy,  because  all  the 
cases  abundantly  prove  that  the  underwriters  were  bound  to  inform 
themselves  of  such  custom.  But  if  they  shall  be  fully  pei*suaded, 
that  other  circumstances  occurred  not  warranted  by,  nor  within  the 
custom,  they  are  next  to  inquire  of  the  materiality  of  those  circum- 
stances with  respect  to  the  subject  of  the  present  controversy,  and 
whether  the  communication  of  those  occurrances  would  have  varied  the 
risk  in  the  judgment  of  the  insurers.  The  verdict  must  necessarily, 
as  to  this  last  point,  depend  on  the  just  inferences  and  conclusions 
which  the  jury  draw  from  the  whole  mass  of  the  testimony.  To  sub- 
ject the  corporation  to  a  loss,  the  risk  really  run,  must  correspond 
with  the  risk  understood  and  intended  to  be  run  at  the  time  oE  their 
president's  subscription  of  the  policy.     3  Burr.  1909. 

"When  the  jury  were  prepared  to  give  their  verdict,  Mr.  IngersoU 
on  the  part  of  the  defendants,  excepted  to  the  charge  of  the  court, 
relative  to  the  insurance  on  the  homeward  bound  voyage ;  and  said,  he 
would  draw  up  the  exception  at  large,  which  might  be  corrected  by  the 
judge's  notes,  if  necessary. 

Mr.  Rawie  for  the  plaintiffs,  thought  the  exception  came  too  late, 
and  that  it  should  have  been  tendered  before  the  jury  left  the  bar  to 
consider  of  their  verdict. 

Per  cur.  The  bill  of  exceptions  may  be  put  in  at  any  time  before  the 
jury  have  given  in  their  verdict.     1  Tri.  per  Pais.    229.  2  Tidd   578. 

The  jury  found  a  verdict  for  the  plaintiff,  the  parties  agreeing  that 
thia  sum  should  be  liquidated  amicably. 


1800]  OF  PENNSYLVANIA.  98 


'Respxhsllca  against  William  Cobbbt. 

It  is  the  practice  of  the  court  to  give  a  preference  to  suits  on  forfeited  recognizances. 
The  duef  Justice  and  Judges  of  the  Supreme  Court  are  justices  of  the  peace  exofficio, 
and  hare  a  power  to  take  recognizance  of  the  good  behaviour;  and  such  a  recogni- 
BUkoe  taken  towards  the  commonwealth  and  all  the  liege  people,  is  good.  A  libel  is 
canse  of  forfeiture  of  such  recognizance,  and  the  guilt  of  the  party  may  be  determined 
ill  a  suit  on  the  scire  faei<i9y  witiiout  a  previous  conviction. 

Dbbt,  on  a  forfeited  recognizance  for  good  behaviour. 

When  this  cause  was  removed  for  trial  by  Mr.  M'Eean,  the  attorney 
general,  Mr.  Levis  for  the  defendant,  submitted  to  the  court,  whether 
it  should  be  tried  out  of  its  natural  order,  under  the  rules  of  the  court, 

Mr.  Dallas  as  amicus  curioBy  seated,  that  Judge  Patterson,  in  a 
Ute  case  in  the  District  Court  of  Pennsylvania,  determined,  that  the 
United  States  in  civil  suits  were  entitled  to  have  their  causes  first 
tried. 

By  the.  court.  There  can  be  on  possible  doubt  on  the  subject. 
Oar  role  of  the  5th  April  1789,  directs,  that  ^Mf  the  commowealth  is 
not  interested  in  the  event  of  a  suit,  such  cause  shall  not  be  entitled 
to  a  priority  in  the  trial  to  other  actions,  although  the  name  of  the 
commonwealth  be  used  as  a  party  thereto."  The  ground  thereof  was, 
tlttt  iudictments  for  a  forcible  entry  and  detainer,  small  trespasses 
and  the  like,  carried  on  for  the  prosecution  of  civil  rights,  where  the 
poblic  peace  had  been  slightly  violated,  should  receive  no  preference. 
Hie  present  suit  is  of  a  different  kind,  and  the  public  weal  is  materi* 
aOy  interested  herein.    Let  the  jury  therefore  be  sworn. 

A  Bummons  in  debt  had  issued  in  this  cause,  and  a  declaration  had 
boen  filed  therein.  The  defendant  pleaded  performance,  &c.  The 
attroney  general  replied  and  assigned  for  breach  certain  printed  pub- 
lictioDs  in  a  newspaper,  called  Porcupine's^Gazette,  from  die  24th  Au- 
gust 1797,  until  the  16th  November  following,  with  an  averment, 
diat  the  sa  id  false,  slanderous  and  malicious  words  so  published  by  the 
defendant,  were  published  by|him,  with  intent  falsely,  slanderously  and 
maliciously  to  defame  the  goverment  of  the  United  States,  the  officers 
and  the  good  citizens  thereof,  as  well  as  the  goverment  of  this  com- 
monwealth, his  excellency  the  governor,  and  others  the  officers  and 
good  citizens  thereof,  all  which  the  said  commonwealth  is  ready  to 
▼erify,  ic. 

Issue  was  joined  hereupon  ;  but  it  was  afterwards  agreed,  that  the 
plea  and  replication  should  be  withdrawn,  oyer  and  the  plea  of  nil 
debet  entered,  and  issue  joined  thereon,  and  that  the  cause  should  be 
tned  on  its  merits. 
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The  recognizance  was  taken  by  the  Honorable  Thomas  M'Eean, 
esq.,  late  chief  justice,  on  the  18th  August  1797,  in  2000  dollars,  and 
Benjamin  Davies  and  Richard  North,  sureties  therein,  in  1000  dollars 
each,  '^  conditioned,  that  if  the  above  bounden  William  Cobbet,  shall 
be  of  good  behaviour  towards  the  aforesaid  commonwealth,  and  all  the 
liege  people  until  the  next  Court  of  Oyer  and  Terminer  and^eneral  Gaol 
Delivery,  to  be  holden  before  the  justices  of  the  Supreme  Court  at  Phila- 
delphia, for  the  city  and  county  of  Philadelphia,  then  the  said  recog- 
xdzance  to  be  void,  otherwise  to  remain  in  force.'' 

The  next  Court  of  Oyer  and  Terminer  for  the  county  at  Philadel* 
phia,  was  held  on  the  26th  November  1797. 

The  attorney  general  read  thirty  five  different  malicious,  scurilous 
and  abusive  publications  in  the  Porcupine's  Gazette,  mentioned  in  the 
replication  aforesaid,  defaming,  ridiculing  and  reflecting  on  the  gene* 
ral  government  of  the  Union,  the  principles  of  republican  government, 
the  people  for  adopting  those  principles,  Mr.  Thomas  Jefferson,  Mr. 
James  Monroe,  &c.,  the  king  of  Spain,  the  French  and  Spanish  na- 
tions .and  ministers  thereof,  the  government  of  Pennsylvania,  and  his 
Excellency  Thomas  Mifflin,  late  governor  thereof,  Drs.  Benjamin 
Franklin  and  David  Bittenhouse,  Mr.  Alexander  James  Dallas,  and 
other  individuals,  the  Justices  of  the  peace,  board  of  health,  and  over- 
seers of  the  poor  for  supposed  acts  of  tyranny  and  neglects  of  official 
duty,  &c«,  &c.,  &c. 

Mr.  Lewis,  for  the  defendant,  after  premising,  that  though,  for* 
mally  this  was  an  action  of  debt,  it  was  substantially  a  cause  of  a  crimi- 
nal nature,  proposed  three  grounds  of  defence,  which  he  stated  as  fol- 
lows: 

1.  The  late  chief  justice  of  the  state  had  no  power  to  take  a  recog- 
nizance of  good  behaviour,  in  the  case  of  a  libel  and  before  convic- 
tion. 

2.  But  if  he  had  sudi  p^wer,  the  present  recognizance  is  not  con- 
formable to  the  statute  of  34  Edw.  3,  c.  1. 

8.  The  present  recognizance  has  not  been  forfeited  by  the  defen- 
dant, nor  has  it  been  regularly  pursued. 

3.  At  common  law  there  were  conservators  of  the  peace,  but 
their  powers  only  extended  to  offences,  committed  within  their 
own  view.  The  first  statute  which  respected  justices  of  the  peace, 
was  1  Edw.  8,  but  their  powers  were  not  extended  beyond  mere  con- 
servators. 8  Bum's  Just.  (14th  edit,)  4,  5,  6.  2  Hawk.  84,  §  11. 
There  was  no  jurisdiction  at  common  law  to  take  a  recognizance 
for  the  good  behaviour.  The  stat.,  of  84  Edw.  8,  c.  I  gave  that 
power  which  was  confined  to  justices  of  the  peace.    4  Bum's  Just* 
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S69, 270.  Whaterer  may  have  been  the  practice  of  the  jadges  of  the 
Supreme  Court,  since  the  last  constitution  of  1790,  that  instrument  is 
filfflt,  ss  to  their  being  justices  of  the  peace,  throughout  the  state ; 
tboogh  bj  article  5  §  29,  the  preridrat  of  the  courts  in  each  district, 
ind  the  judges  of  itte  Court  of  Common  Pleas  in  their  respective  coun- 
tiei,  sre  declared  to  be  justices  of  the  peace,  so  far  as  relates  to  crimi* 
Bil  matters.  8  DslL  Laws,  Introd.,  81.  Binding  to  the  good  be- 
knrioiir  at  the  common  law  might  be  the  consequence  of  a  conviction 
by  verdict,  but  could  not  be  exercised  originally^    4  Bum's  Just.  281. 

The  attorney  general  and  Mr.  IngersoU  answered :  This  first  ezcep* 
tioD  will  be  seen  to  be  totally  void  of  foundation.  By  the  act  of  as- 
lembly  of  22d  May  1722,  ^^  for  establishing  courts  of  *'  judicature," 
thejadges  of  the  Supreme  Court  were  impowered  to  ministef  justice 
to  all  persons,  and  exercise  the  jurisdictions  and  powers  thereby 
gnnted,  as  full  and  amply  to  all  intents  an*d  purposes  whatsoever,  as 
tbe  justices  of  the  Court  of  King's  Bench  Common  Pleas  and  Ex- 
die<pier,  at  Westminster  or  any  any  of  them,  may  or  can  do."  Gal- 
loway's edit  Pennsylvania  Laws,  114,  §  13.  Miller's  edit.  Vol.  1, 
pa.,  85.  By  the  24th  sect.,  of  the  2d  chapter  of  the  constitution  of 
1776,  <<  the  Supreme  Court,  shall  besides  the  powers  usually  exercised, 
ba?e  the  powers  of  a  court  of  Chancery,  so  far,  &c.,  and  such  other 
powers  as  may  be  found  necessary,  by  future  general  assemblies,  not 
inooDsistent  with  this  constitution."  1  Dall.  Append.  58.  By  the 
act  of  28th  January  1777,  §  4,  ^*  the  judges  of  the  Supreme  Court, 
dttU  have,  use  and  exercise  all  the  powers,  authority  and  jurisdiction, 
that  by  former  laws  in  force  have  been  theretofore  used  and  exercised,'* 
tc  1  Dall.  Laws.  723.  The  6th  section  of  the  5th  article  of  the 
constitution  of  1790  pursues  the  old  constitution  almost  in  ioiidem 
vtrbis.  8  DaU.  Laws,  Litrod.,  80.  And  in  the  beginning  of  the  schedule 
diareto,  it  is  declared,  that  all  laws  in  force,  at  the  time  of  making  the 
alterations  therein,  and  not  inconsistent  therewith,  shall  continue,  as 
if  the  alterations  had  not  been  made.  lb.  86.  It  clearly  then  follows, 
that  the  jurisdiction  of  the  judges  of  this  court  is  not  restrained  by  the 
preaeDt  constitution,  and  that  they  have  the  powers  of  the  justices  of 
the  Eirg^B  Bench,  in  England.  There  those  justices  are  sovereign 
conaervatorB  of  the  peace,  &c.  1  Bac.  Ab.  592.  2  Com.  Dig.  589.  4 
List  73.  9  Co.  118.  b.  In  the  form  of  a  record  of  conviction  of 
ttarder,  they  are  sytled  justices  of  the  peace.  4  Bl.  Com.  Append.  2. 
Ihej  are  ex  officio  general  conservators  of  the  peace,  throughout  the 
thole  kingdom,  and  may  commit  all  breakers  of  it,  or  bind  them  in 
raeogmaanoes  to  keep  it.  1  Bl.  Com.  850.    A  surety  for  the  peace  is 
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taken  by  a  competent  jadgo  of  record.  Wood's  Inst.  421,  422. — 
Binding  to  the  peace  or  good  behavior,  is  a  species  of  preventiye 
joscice ;  4  Bl.  Com.  251 ;  and  it  may  be  done  by  any  justice  of  the 
peace,  or  those  who  are  ex  officio  conservators  of  the  peace,  according 
to  their  discretion,  lb.  258.  And  one  may  be  bound  to  his  good  be- 
havior, for  causes  of  scandal,  contra  bonos  mores.  1  Haw.  c.  61,  § 
2.  The  justices  of  the  Court  of  King's  Bench  are  styled  the  keepers 
of  the  morals  of  the  kingdom  of  England ;  so  are  the  justices  of  the 
Supreme  Court  as  to  this  state. 

It  would  be  strangely  anomalous,  if  the  presidents  of  the  districts 
should  be  justices  of  the  peace  within  their  respective  districts,  and 
that  power  be  denied  to  the  justices  of  the  Supreme  Court,  whose  ju- 
risdiction confessedly  pervades  the  whole  state. 

By  the  court.  We  have  no  hesitation  in  saying,  that  the  late  chief 
justice  had  fall  power  to  take  the  present  recognizance  of  good  beha- 
vior, in  the  case  of  a  libel,  and  before  conviction,  By  the  terms  of 
the  old. provincial  act  of  1722,  the  judges  of  the  Supreme  Court  here, 
have  all  the  powers  of  the  justices  of  the  Court  of  King's  Bench  in  Eng- 
land, who  clearly  are  justices  of  the  peace  throughout  the  kingdom  tx 
officio.  These  powers  were  secured  to  each  of  us,  by  the  constitution 
of  1776,  the  law  of  1777,  the  new  constitution  of  1790,  and  the 
schedule  thereto.  The  constitution  under  which  we  live,  is  from  being 
silent  on  the  point  of  jurisdiction,  to  be  exercised  by  the  judges  of  this 
court.  There  was  a  strong  necessity  for  giving  the  presidents  of  the 
district  courts  and  the  associate  judges  of  the  Common  Pleas,  the  au- 
thority of  justices  of  the  peace,  by  the  express  words  of  the  constitu- 
tion, because  it  was  intended  that  a  new  power  should  be  superadded 
to  their  offices  ;  but  that  reason  does  not  hold  in  our  case,  the  mem- 
bers of  this  court  having  uniformly  exercised  the  power,  near  seventy 
years  before. 

2.  Mr.  Lewis  for  the  defendant.  The  recognizance  as  taken  is  not 
conformable  to  the  words  of  the  statute  of  34  Edw.  8,  c.  1.  There 
the  expressions  are,  ^'  sufficient  surety  and  mainprize  of  their  good  be- 
haviour towards  the  king  and  his  people,"  &c.,  4  Burn's  Just.  270. 
Here  it  is  expressed,  **  towards  the  aforesaid  commonwealth  and  all 
the  liege  people,"  &c. 

By  the  court.  We  see  no  want  of  conformity  here  ;  the  construc- 
tion is  very  plain  and  evident.  Our  difficulty  rests  on  the  ground, 
whether  a  conviction  of  the  defendant  in  a  court  of  criminal  jurisdic- 
tion for  the  libellous  publications  charged  against  him,  ought  not  to 
liave  preceded  the  present  suit ;  and  ^e  wish  to  lead  the  researches  of 
the  counsel  to  this  point. 
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8.  lir  Lewis.    Begnlarlj,  this  proceeding  shoxild   have  origi* 
nated  by  9cvrefaciasy  and  not  bj  a  anmmonB  in  debt.  4  Bum's  JobL 
M7.  1  Haw.  130.  Dall.  (  old  edit.  )  c.  70.    But  if  we  have  any 
advantage  herein,  it  has  been  agreed  to  waive  it    Under  the  pre* 
lent  oonstitntion,  (  art.  9,  §  10.  8  Dall.  Laws  Litrod.  34,)  informa* 
tiona  can  only  be  filed  in  certain  cases.    Bat  the  present  method 
of  procedure  puts  all  in  the  power  of  the  judge  or  justice,  who  ae» 
ouding  to  his  discretion  is  to  determine  on  the  quantum  of  the 
recognizance.    His  discretion,  and  the  indiscretion  of  the  party 
duiged,  settles  the  forfeiture,  without  the  intervention,  of  a  grand 
jQjy,  to  pass  between  the  state  and  the  party.    We  have  been 
taught  to  believe,  that  grand  juries  are  bulwarks  and  ramparts  be« 
tireen  the  public  and  the  individual;  an  attempt  to  deprive  the 
defendant  of  the  benefit  of  their  review  of  his  conduct  is  indeed  a 
libel  on  the  laws.    By  the  7th  section  of  the  9th  article  of  the  state 
constitution,  'Sprinting  presses  shall  be  free  to  every  person  who 
undertakes  to  examine  the  proceedings  of  the  legislature  or  any 
branch  of  government,  and  no  law  shall  be  made  to  restrain  the 
right  thereof.    Every  citizen  may  freely  speak,  write  and  print  on 
any  subject,  being  responsible  for  the  abuse  of  that  liberty.    In 
pioseeutions  for  the  publication  of  papers,  investigating  the  ofScial 
conduct  of  officers,  or  men  in  a  public  capacity,{or  where  the  mat- 
ter published  is  proper  for  public  information,  the  truth  thereof 
may  be  given  in  evidence ;  and  in  all  indictments  for  libels,  the 
juiy  shall  have  a  right  to  determine  the  law  and  the  tacts  under  the 
direction  of  the  court,  as  in  other  cases."    3  Dall.  Laws  Introd.  34, 
Some  special  damages  must  be  proved  to  wt^rant  the  inquiry  into» 
a  libel.    The  pursuit  of  a  libel  in  a  criminal  procedure,  is  alien  to 
the  constitution  of  England.     Letters  concerning  libels,  (  ascribed 
to  Ld.  Camden,  )  23,  curety  for  the  good  behavior  is  only  good  as 
warranted  by  the  stat.   34  Edw.  8,  c.  1.  lb.  25,  and  this  extends 
only  towards  the  king  aud  his  people.    One  may  not  be  bound 
over  to  his  good  behavior  for  publications  respecting  foreign  nations, 
foreigners,  or  inhabitants  of  other  states.    Every  one  may  freely 
write  on  public  national  measures,  whether  of  our  own  or  foreign 
oonatries ;  and  in  times  of  general  calamity,  as  during  the  prevalence 
of  a  plague  or  yellow  fever,  the  system  of  treatment  becomes  an  im- 
portant object  of  discussion,  on  which  every  man  has  a  right  to 
ei^ress  his  sentiments.    Whether  any  publication  is  an  abuse  of 
the  public  liberty,  may  be  inquired  into  on  the  persentment  of  a 
grand  jury,  and  tried  in  the  usual  method  by  a  petit  jury ;  but  not 
bj  such  a  mode  of  procedure  as  the  present,  in  nature  of  an  infor« 
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mation,  not  within  the  exeeptioHS  of  the  l(tth  seetion  of  the  Ath 
allele  of  the  eonBtitotion  of  JPennsjlvania. 

Eeontra  for  the  commonwealth.  The  letters  ascribed  toLd; 
Oamden,  cited  for  the  defendant,  were  adapted  to  the  heat  of  the 
thnes,  and  not  to  the  BritiBh  code  of  laws.  Their  intemperance 
elearlj  appears  from  the  sentiments  read  ont  of  page  SS,  and  they 
fll  deserve  the  name  of  an  authority.  It  is  apprehended  that  the 
fOth  section  of  the  &th  article  of  the  constitntion  merely  respects 
informations,  in  cases  wherein  corporeal  punishment  may  be  the 
eonseqaence  of  a  conriction.  Tliis  is  merely  a  ciril  action,  brought 
in  the  name  of  the  commonwealth,  on  a  reco^isance  contended  to 
be  forfeited,  wherein  money  only  can  be  recovered. 

The  common  law  of  England,  as  modified  by  our  oonstitution, 
acts  of  assembly  and  local  usage,  is  binding  here;  and  it  is  insisted 
that  the  present  mode  of  procedure  is  authorized  fiilly  thereby. 
The  first  inquiry  then  is,  has  the  defendant  forfeited  his  reoogni* 
aancet 

A  recognizance  for  keeping  the  peace  may  be  fi>rfeited  by  any 
actual  violence,  or  even  menace,  or  by  any  unlawful  action,  that 
either  is,  or  tends  to  a  breach  of  the  peace,  or  by  any  ofience  enu* 
merated  before  in  the  11th  chapter  of  the  authoi^  4th  book.  4  BL 
6om.  365.  In  the  chapter  referred  to  are  forcible  entry  and  detainer, 
lb.  148.  Spreading  false  news,  and  false  and  pretended  prophe* 
eies.  lb.  149.  Any  thing  tending  to  provoke,  or  excite  others  to 
break  the  peace,  and  libels.  lb.  160.  The  sending  an  abusive  pri* 
vate  letter  to  a  man,  is  as  much  a  libel  as  if  it  were  openly  printed, 
for  it  equally  tends  to  a  breach  of  the  peace.  lb.  160.  2  BrownL 
161.  13  Oo.  85.    Hob.  315.  Poph.  189. 1  Hawk.  196. 

A  recognizance  for  the  good  behavior  may  be  forfeited  by  all  the 
,  same  means,  as  one  for  the  security  of  the  peace  may  be,  and  also 
by  some  others,  as  for  speaking  words  tending  to  sedition,  &c.  lb. 
857.  Any  thing  which  tends  to  a  breach  of  the  peace  is  a  forfeit* 
ure  of  the  recognizance.  Cro.  El.  86.  Any  written  or  printed  pub- 
lications, pictures,  signs,  or  the  like,  which  set  a  man  in  an  odious 
or  ridiculous  light,  and  thereby  diminish  his  reputation,  are  libels, 
and  every  libel  has  a  tendency  to  break  the  peace  or  provoke  others 
to  break  it.  3  Bla.  Com.  125.  4  Bl. 
Com.  150. 1  Hawk.  193, 195.  2  Wils.  408.  1  Lev.  139. 

It  is  then  evident,  that  a  recognizance  for  the  good  behaviour, 
or  even  for  the  peace,  may  be  forfeited  by  a  subsequent  libel,  men- 
ace, <fcc.  or  any  matter  tending  to  a  breach  of  thei  peace.  The  next 
inquiry  is,  what  is  the  regular  mode  of  recovery! 


1^ 
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If  1^  leeogniunce  be  forfetlied  in  England^  it  m«fll  be  estrefttai 
iato  Ibe  exdiequery  a«d  prooees  ibboa  thereon,  in  tliat  conrt.  BalL 
S77,  S8&  Hi^re  the  same  is  to  be  estreated  into  this  ooitrt.  It  ia 
objeetedi  that  a  conviction  in  a  court  of  ciiminal  jniiaddcsbioii  of 
the  eanse  of  forfeiture,  ou^  to  precede  tbia  suit  We  aak,  vhai. 
apedee  of  indictment  could  be  formed  for  menace,  threats,  Aso.  For* 
Bsnj  Cj^oflea  of  forfeiture,  indietments  would  not  lie,  and  the  sup* 
poced  pre-eeqaiaite  could  not  pos^bly  be  complied  with.  The  law 
IB  not  to  be  c^roaohed  f or  eneh  absurdity,  with  any  diBgree  of  justioe; 
The  recognizance  being  broken,  becomes  forfeited  or  absolute;  and 
bsiag  estreated  and  sent  q.p  to  the  exchequer,  the  party  and  his 
nueties  having  now  become  the  king^s  absolute  debtors,  are  med 
bt  the  several  sums  in  irtiieh  tliey  ^re  respecdvely  bound.  4  VL 
eom.  S63w 

If  a  renognigance  is  given  for  good  bdiavior,  he  caoaot  be  is^ 
dieted  for  a  breaeh  of  the  recognizance  before  a  mm  facias  upon 
it,  for  he  may  have  a  plea  for  his  excuse.  6  Com.  Dig.  S41*  1  Bol^ 
ibr.  900,  !•  5.  In  a  soiffafadaa  on  the  fori^itare  of  a  recogni«» 
nnee  for  breach  of  the  peace,  the  writ  was  held  good,  on  a  veidiet. 
against  the  defendant,  that  he  had  broke  the  peace,  without  the  wovda 
m  a  armi9.  9  Bolst.  230.  In  Oro.  Jac.  598,  we  find  several 
6zee)itionfl  by  oouosel  to  a  wUrefaeias  on  a  reoogaicance  for  gooid 
behavior,  bnt  none  like  the  present ;  and  in  Bex  v.  Hey  wand  et  al» 
Oro.  Oar.  ^408,  the  ground  on  which  the  defendants  obtained;  a  ver^ 
diet,  was  that  though  the  principal  spoke  to  a  constable  words  of 
heat  and  intemperance,,  they  did  not  tend  to  a.  breach  <X  the  peace. 
)L  was  bound  irith  sureties  for  his  good  behavior;  then  M*  was 
indicted  for  tiiat  he  being  so  bound,  did  assault  L  8.  and  so  had 
fei&ited  hie  recognizance ;  the  indictment  against  M.  was  quadied, 
beeaose  he  oug^  to  have  been  prosecuted  by  sck^facioB  and  not 
by  indictment.  T.  Raym.  166. 

Jjx  scire fadaa  on  a  recognizance,  to  keep  the  peace,  Byder,  O^ 
J.  declared  that  the  question,  whether  the  breach  of  the  pea^  by 
asBanlting  another  person,  did  amount  to  a  forfeiture  of  the  reoog* 
nizance,  might  be  determined  on  the  plea  of  not '  guilty,  to  the 
deirefaaias.    Sayer  139, 140. 

These  authorities,  it  is  hoped,  will  fully  remove  any  doubts  nirhieh 
may  have  arisen  in  the  minds  of  the  court,  as  to  the  present  mode 
or  prQcodure.  There  is  no  partiality  in  the  case.  The  same  i^ps 
have  been  pursued  as  to  UTilliam  Duane,  the  editor  of  the  Aurora* 

What  hardship  occurs  here  ?  No  forfeiture  is  incurred  nhtU 
fte  guilt  of  the  party  is  ascertained  by  an  impartial  trisji  of  bis 
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peers.  While  strong  sensibility  is  expressed  for  the  offender,  let 
ikot  the  case  of  unoffending  and  innooent  persons  be  neglected. 
If  the  formation  of  the  democratic  societies  for  the  purpose  of  re-  ^ 
▼iewing  and  censuring  the  goverment  of  the  union ,  is  improper, 
and  leads  to  great  abuses,  surely  the  conduct  of  an  alien  to  our  in* 
tBreet6  and  laws  is  more  highly  reprehensible,  when  he  attacks  in 
the  grossest  and  most  scurrilous  manner  both  public  and  private 
measures  and  characters.  His  publications  are  replete  with  gall 
and  wormwood,  without  an  atom  of  useful  information  to  the  pub- 
lic mind. 

To  effect  the  purposes  of  preventive  justice,  a  discretion  must 
necessarily  be  lodged  with  the  magistrate.  So  it  was  lately  under 
a  law  of  the  United  States,  giving  power  to  the  president  to  re- 
move suspicious  aliens.  If  a  justice  of  the  peace  exercises  hitf  office 
with  wanton  cruelty,  this  court  will  order  an  information  against 
him  for  misconduct  in  ofBce.  If  any  member  of  this  court  should 
be  so  unmindful  of  his  high  duties  as  to  exact  oppressive  and  tyran* 
nical  recognizances,  he  is  subject  to  impeachment,  or  a  removal 
from  office,  on  the  address  of  two  thirds  of  each  branch  of  the  1^ 
ialature* 

Is  the  intervention  of  a  grand  jury  indispensably  necessary  in 
ail  cases,  before  a  party  shall  be  punidied  for  a  libel }  The  learned 
gentleman  who  now  advocates  the  defendant's  cause,  contended 
with  success  in  thecaseof  Bespub.  v.  Oswald,  that  this  court,  though 
the  injured  and  slandered  party,  might  determine  on  the  question 
of  libel  without  the  aid  of  either  a  grand  or  petit  jury.  1  Dall.  319* 

Shippen,  0.  J.  We  entertained  doubts  at  one  stage  of  this  canse^ 
respecting  the  propriety  of  the  present  method  of  recovering  this 
recognizance*  Our  constitution  guards  against  informations  unless 
m  certain  excepted  cases ;  and  prosecutions  for  libels  in  Ikigland 
generally  originate  by  infonnation.  We  thought  there  might  be 
oppression  in  the  case  of  a  single  justice,  with  all  the  checks  placed 
on  him  by  the  law,  who  might  take  bail  in  any  indefinite  sum ;  and 
many  inconveniences  might  arise  to  the  sureties,  when  the  principals 
had  gone  off  and  were  tried  unheard.  But  we  are  bound  by  posi- 
tive adjudged  cases,  and  must  be  governed  by  the  law  as  we  find  it. 
If  any  evils  arise,  the  legislature  only  are  competent  to  remove 
them. 

The  authorities  cited  by  the  counsel  for  the  state  fully  prove^ 
that  the  guilt  of  the  party  may  be  determined  on  the  scirefaeia^^ 
onthe  recognizance. 

The  jury  in  this  case  have  the  constitutional  right  of  deter- 
mining the  law  and  the  facts,  under  the  direction  of  the  eoort 
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whether  the  publications  of  the  defendant  are  libels ;  and  if  thej 
▼iew  them  in  the  li^ht  we  do,  they  will  have  no  hesitation  in  pro- 
soimeing  them  to  be  snch.  Libels  are  destructive  both  of  public 
and  private  happiness,  manifestljr  tend  to  breaches  of  the  peace, 
and  are  good  causes  of  forfeiture  of  a  recognizance  to  keep  the 
peace  or  of  good  behavior.  Thej  merit  every  discouragement,  to 
vhich  thej  may  be  legally  subjected  by  a  court  and  jury. 

Verdict  for  the  commonwealth. 


■  »  m  »* 


Francis  Andbs  against  Philip  Gabb. 

Etiennb  Malbspinb  against  Same. 

Xoux  DB  SouoHB  ogoinst  Same. 

Adiip*i  agent  in  n  for«isn  port  a  witnaaa  to  prore  the  ahippera  of  the  goods. 

WberelVendi  property  has  been  corered  hi  an  American  bottom,  without  the  knowl- 
edge of  the  captam  or  hit  owner,  but  with  the  assent  of  the  ship's  agent|  the  party  is 
entitled  to  the  net  proceeds  of  the  sales  of  the  property. 

Thbbb  suits  were  brought  for  the  proceeds  of  certain  goods 
shipped  by  the  plaintiff  respectively,  at  Port  de  Paix,  in  the 
sehooner  Mary,  owned  by  the  defendant,  whereof  Samuel  Casson 
was  commander,  who  arrived  in  Philadelphia  on  the  15th  July 
1796.  The  schooner  was  addressed  to  the  care  of  Anthony  Lama, 
liere,  at  Porte  de  Paix ;  who,  not  being  able  to  procure  a  full 
freight  for  her  back  to  Philadelphia,  obtained  sundry  sngars  and 
coffee  from  the  plaintiffs  on  freight,  for  which  the  captain  gave  his 
receipt  But  in  order  to  cover  and  secure  the  property,  and  induce 
the  captain  to  believe  that  the  same  belonged  to  his  owner,  the  dif- 
ferent hogsheads  and  casks  were  marked  P.  C,  and  this  was  proved 
to  be  the  usage  of  the  island  of  St.  Domingo,  when  French  prop- 
erty was  intended  to  be  covered  in  American  bottoms. 

To  prore  these  different  facts,  the  deposition  of  Lamaliere,  the 
idiooner's  agent,  was  offered  in  evidence,  but  the  same  was  objected 
to  by  the  defendant's  counsel.  They  contended,  that  though  in 
common  cases  a  factor  was  a  witness,  yet  here  he  being  responsible 
to  the  plaintiffs  severally,  ought  to  have  had  their  releases. 

The  plaintiffs  answered:  Lamaliere  acted  as  agent  of  the 
Khooner  or  owner.  He  is  not  even  concerned  in  the  question 
trying,  nor  can  these  verdicts  be  given  in  evidence  either  for  or 
tgiinst  him,  in  any  other  suits. 

Pet  cwr.  A  factor  or  agent  is  a  witness  to  prove  a  sale  of 
goods  for  his  principal ;  (1  Atky.  47.  8  Wils.  40.  3  Term  Bep. 
27.  a  Ball.  301)  even  though  he  is  to  have  for  himself  whal 
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evet  inotoey  he  eaii  pTOcnre  for  them  for  himself;  beyond  a  oertalm 
Mm.  2  H.  !Ka.  520.  A  porter,  for  the  sake  of  ttade,  may  prove 
the  delivery  of  goods;  (Ball.  Ni.  Pri.  284,  4tfa  ed.)Md  HbtefMpH 
tigsoi  is  surely  «s  Kitle  exceptionable  as  the  pcHlef  . 

The  dcifendant  resisted  the  demands  of  the  tlaii^tiffs,  on  the 
gh>und,  that  the  sugars  and  coffee  had  been  shipped  by  one  Peter 
Ohangeor,  who  was  indebted  to  him  largely,  and  that  he  had 
applied  the  moneys  arlsSng  from  the  sales  to  the  discharge  of  his 
own  demand.  But  the  facts,  on  the  evidence,  appeared  to  be 
clearly  otherwise. 

The  counsel  for  the  deffendant,  then  urged,  that  the  plainti£& 
were  only  entitled  to  the  {nime  eost  of  the  goods,  and  not  to  the 
profits  arising  on  the  sales  thereof  here,  the  same  being  covered 
French  property,  without  the  knowledge  of  the  defendant  or  hift 
captain,  which  might  have  subjected  the  schooner  to  capture  by  the 
British. 

By  the  court.  There  is  no  colour  for  the  defendant  receiving 
these  profits.  The  goods  were  shipped  with  the  knowledge  of  the 
schooner's  agent,  and  conformably  to  the  usage  of  the  port.  The 
plaintiff  are  entitled  to  the  nett  proceeds  and  >  interest ,  at  least, 
from  the  time  of  commencing  their  different  actions. 

Yerdicts  for  the  plaintifib  accordingly*. 

Messrs.  Ingersoll  and  Du  Ponc^u,  j>ro  quet. 
Meters.  Bawle  and  BMlowell,  prb  dtf. 


KnicuND  KiLNz  against  BsiiPuBLioAK. 

W1i«re  ene  pvfn  mdnty  properljr  ohar^ble  Kgsinst  tbe  gtaie»  hd  Is  6iAifl«d  fo  ibteresl 
fttMn  lilw  time  of  p«jmdit ;  bat  in  ootomoD  oases,  a  demand  most  be  made  on  the 
kgislatore,  before  they  can  be  charged  with  interest. 

This  faction  was  brought  in  pursuance  of  an  act  of  ase^nbly 
authorizing  the  suit,  passed  16th  March  1798.    (4.  St.  Laws,  288.) 

The  plaintiff  on  tiie  80th  May  1781,  bought  75  acres  of  land,  late 
tbe  property  of  John  Bobinson,  in  Whitpaine  township,  Philadel* 
phia  county,  for  7  iS2.  from  the  agents  of  Confiscated  estates,  the  said 
John  having  been  declared  an  attainted  traitor.  The  preniises  were 
iaenmbered  with  tike  pigment  of  two  small  annuities,  and  certain 
privileges,  und^  tb^  l^t  wilb  of  the  grandfather  and  fiither  ef  the 
John  Bobinson,  which  were  not  known  at  the  time  of  &e  sale. 
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fke  idakitiff  had  made  certain  payments  thereon,  and  was  charge- 
Mb  for  some  other  snmay  and  eompensation  for  the  whole  waa 
Kmght  for  in  tlie  present  salt.  The  plaintiff's  demand  on  the  leg- 
isUtnre  was  made  in  1797. 

Mr.  M.  Levy,  for  the  plaintiff.  The  pnblie  agents  have  been  gnilty 
of  a  defaolt  which  is  imputable  to  the  state.  Notice  should  have 
been  given  of  these  incumbrances,  which  existed  on  record ;  and 
the  commonwealth  are  subjected  equally  to  the  payment  of  inter- 
est, as  an  individual,  from  the  times  the  respective  sums  became 
due.  They  make  profits  by  investing  the  public  money  in  the 
iimded  debt  of  the  United  States  and^  Pennsylvania  bank  stock  } 
snd  where  they  delay  payment  of  a  just  debt  ought  to  make  com- 
pensation.  The  refusal  of  interest  injures  good  morals,  promotei^ 
Isw  suits,  and  is  particularly  prejudicial  to  a  commercial  country. 
He  relied  on  the  following  authorities : — DougL  361.  2  BL.Rep. 
761.  3  Wils.  266.  2  Burr.  1008.  7  Term.  Rep.  124. 1  Bro.  Cha. 
Bep.  359,  375,  384. 

Kr.  H'Eean,  attorney  general  for  the  state,  insisted  that  the  plain- 
tiff was  not  entitled  to  interest;  at  least  for  no  longer  period  than 
be  had  made  a  demand  on  the  legislature.  Strictly,  he  is  not  en- 
titled to  compensation,  except  for  the  moneys  he  has  actually  paid ; 
but  this  is  not  insisted  on,  where  the  money  clearly  appears  to  be 
due  on  the  incumbrances.  If  his  claims  had  been  just,  he  would 
long  ago  have  been  compensated  therefor ;  but  he  now  seeks  ah 
Advantage,  from  his  own  neglect,  in  not  demanding  a  state  debt, 
which  in  the  case  of  an  individual,  would  have  been  barred  by  the 
ttci  of  limitations. 

By  the  eoort  'Hie  payment  of  the  principal  snms  does  not  ap- 
pear to  be  disputed.  For  such  snms  as  the  plaintiff  has  paid  and 
show  his  receipts,  which  are  properly  chargeable  against  the  state,* 
let  intdreat  be  eompated  thereon,  from  the  times  of  the  dates  re- 
^Mctively.  Aa  to  the  rest,  interest  is  only  due  from  the  state,  from 
the  time  of  the  demand  on  the  legislature. 

Verdict  ^»v  juer.  accordingly,  for  $481  ^^ 
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BiOHARD  Simpson  lessee  of  William  Willinck,  Nicholas  Yas 
Staphobst,  Ghsistian  Y.  Ekohbn,  Hbndbiok  Yollsnhoyeb,  and 
KoTOEB  Jban  Sohimmblpbnniok  agavMi  Robbbt  Mobbis  and 
John  Nicholson. 

Vnder  the  act  of  8th  April  1786,  a  warrant  dated  in  1792,  shall  be  preferred  to  a  later 
one  in  1798,  though  Uie  latter  was  first  delivered  to  the  district  surveyor  if  the  same 
was  not  actually  surveyed  when  the  oldest  warrant  came  to  his  hand,  and  the  party 
was  ready  with  his  hands  and  provisions  for  the  survey. 

Cifferent  constructions  of  the  law  of  8th  April  1786. 

Ejectment  for  80,000  acres  of  land,  in  Lycoming  coniity. 

Two  suits  were  brought  in  one  of  which  the  lessors  declared  as 
joint-tenants,  in  the  other,  as  tenants  in  common.  Thej  came  on 
to  trial  at  Williamsport,  on  the  22d  Octob9r  last,  before  Shippen 
Chief  Justice  and  Brackenridge,  Justice,  when  a  verdict  was  found 
for  the  defendants,  in  the  Circuit  Court. 

This  was  a  motion  for  a  new  trial,  founded  on  the  following  facts, 
^hich  appeared  in  evidence. 

The  plaintiff  claimed  under  seventy  four  warrants,  dated  18th 
and  13th  December  1792.  Forty  of  these  warrants  were  dated  on 
the  latter  day,  and  numbered  3000  to  3040  inclusive.  Thirty  two 
of  these  issued  in  the  names  of  Herman  Le  Roy  and  John  Linkland; 
and  the  remaining  eight  in  the  names  of  William  Willinck,  and  the 
other  lessors  of  the  plaintiff,  usually  called  the  Holland  company. 

The  defendants  claimed  under  sixty  warrants,  dated  30th 
August  1793.  Thirty  thereof,  numbered  4016  to  4045  inclusive, 
issued  in  the  name  of  John  Nicholson,  and  the  other  thirty,  num- 
bered 4046  to  4075  inclusive,  issued  in  the  name  of  Robert  Morris. 

These  forty  warrants  of  the  Holland  company  were  directed  to 
John  Canan,  one  of  the  district  surveyors,  but  were  not  entered  in 
the  books  of  his  office.  He  wrote  a  letter  to  John  Hanna  his  as- 
sistant or  deputy,  in  these  words: — 

*<  Hartslog,  85th  July  1793.*' 

^^  Mr.  Wallis  is  now  at  my  house,  ho  sets  off  this  day  for  his  camp 
at  Sinnemahoning.  He  says,  there  is  a  large  number  of  warrants 
directed  to  me,  a  number  of  which  will  be  directed  to  some  of  the 
other  disctricts.  As  I  cannot  attend  at  this  time  in  the  district,  I 
hereby  authorize  you  to  re-direct  such  warrants  as  have  been  di- 
rected to  me,  as  the  owners  of  the  said  warrants  or  their  agents  may 
from  time  to  time  call  on  you  for  and  generally  to  represent  me  in 
the  district  when  I  am  absent.  Copy  of  the  certificate  or  direction, 
jou  have  on  the  other  side.  A  B  having  certified  to  me,  that  he 
cannot  find  land  in  my  district  for  this  warrant  to  his  satisfaction,  I 


1800]  OF  PENNSYLVANIA.  106 

do  hereby  certify,  that  it  has  not  been  executed  in  any  district. — 
As  witness  my  hand  the  day  of,  &c.  For  John  Oanan.  John 
Hsana.  Then  under  the  surveyor  general's  direction  to  the  deputy 
nr?eyor,  write  thus : — To  O  D  execute  this  warrant,  and  make  re- 
turn thereof  according  to  law. 

For  John  Canan.  John  Hanna." 

Id  eoDseqnence  of  this  letter,  and  the  power  therein  contained, 
the  said  John  Hanna  re-directed  these  forty  warrants  in  manner 
ifaresaid,  to  William  P.  Brady,  the  surveyor  of  the  district,  No.  5, 
i&  which  district  the  lands  in  question  lie,  and  delivered  them  to 
Tbomw  Hamilton,  the  agen£  of  the  Holland  company.  On  the 
lit  September  1793,  Hamilton,  tendered  them  to  the  said  William 
P.  Brady,  who  refused  to  receive  them,  alleging  that  they  were 
illegally  directed  to  him. 

On  die  4th  October  1793,  the  agent  of  the  company  obtained  a 
iq^lar/ormal  re-direction  of  the  warrants  from  the  said  John  Canan 
aadon  the  11th  of  the  same  month,  a^in  tendered  them  to  Brady; 
kt  he  then  also  denied  to  receive  them,  on  the  ground  of  his  hav- 
iagbeen  previonaly  suspended  from  his  office  a  week  before,  on 
tomechai^ge  made  against  him  ;  but  he  being  afterwards  acquitted 
of  the  charge  and  restored  to  his  office,  he  received  the  warrants 
oo  the  20th  June  1704. 

The  defendants  original  warrants  lay  in  the  surveyor  general's 
flfioe  nndirected,  till  the  14th  November  1793.  But  John  Barron, 
iderk  of  the  surveyor  general,  having  carried  up  into  the  country, 
>otes  of  them,  procured  copies  of  those  warrants  to  be  struck  off 
>t  a  printing  press  in  Northumberland,  and  directed  them  in  the 
ttttne  of  the  surveyor  general  to  the  said  William  P.  Brady,  and 
Uirered  them  to  him  on  the  10th  September  1793,  at  Sunbury, 
Quiring  him  to  execute  them.  The  two  sets  of  warrants  being 
Ana  iu  the  hands  of  Brady,  he  afterwards  made  the  surveys  of  the 
IttMla  in  controversy,  at  the  joint  expense  of  the  lessors  of  the  plain- 
tiff and  of  the  defendants,  with  the  mutual  assistance  of  their  hands 
iDd  atocks  of  provisions,  and  declared  that  the  board  of  property 
Arald  determine,  who  were  of  right  entitled  thereto. 

The  judgment  of  the  board  of  property,  was  in  favor  of  the  now 
Pendants.  The  chief  contest  before  them,  was  whether  the  de- 
fcrfants'  warrants  had  regularly  issued,  before  they  were  directed 
ky  John  Barron,  at  Sunbury.  They  decided,  that  the  warrants 
Ittd  been  sent  to  the  governor,  on  the  80th  August  1793,  and  oon- 
*l»ed  it  highly  probable,  that  the  sixty  warrants  were  signed  and 
^ed,  before  the  offices  were  closed  by  reason  of  the  yellow  fever. 
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Hereupon  the  plaintiff  brought  hia  ejectments ;  and  on  the  late 
trial,  tliree  questions  occurred. 

1.  Whether  under  the  act  of  assembly  of  Stih  April  1785,  €tm 
piosterior  warrants  of  the  defendants,  being  first  delivered  into  thtf 
hands  of  the  district  surveyor,  should  take  preference  of  the  prmf 
warrants  of  the  plaintiff? 

9.  Whether  the  district  surveyor  could  legally  authorize  his  de- 
puty by  his  letter,  to  certify  that  the  warrants  were  not  executed  in 
bis  district,  and  re-direct  the  surveys  in  another  district,  be  nevdr 
having  the  warranis  in  his  hands,  nor  made  iatj  entry  thereof  kt 
his  books? 

8.  The  plaintiffs'  counsel  contended,  that  the  defendants  had  M 
legal  waiTants  whatever,  because  copies  were  made  out  before  tU4 
governor  has  signed  the  original  warrants,  and  befoi^  the  ssttlti 
were  sealed. 

The  judges  who  tried  the  caine,  gave  no  decision  on  either  of  the 
points,  but  reserved  the  determination  thereof  to  the  whole  court 
It  was  however  agreed  by  the  counsel  to  submit  to  the  jury,  the  de- 
termination of  the  single  fiict^  whether  the  defendants'  sixty  wet^ 
rants  were  signed  and  sealed,  at  the  time  when  the  supposed  copiei 
of  them  were  delivered  by  Barron  to  Brady,  at  Sunbury,  on  tbc 
10th  September  1793.  And  if  such  warrants  then  existed,  they  wen 
lo  find  for  the  defendants,  but  if  otherwise,  the&  for  the  plaintiff! 

The  jury,  after  staying  out  twenty-foui'  hours,  found  a  verdict  fin 
the  defendants.  Hei^tipon  an  entry  was  made  in  the  Circuit  (kmri 
M  a  motion  for  a  hew  trial  by  the  plaintiff,  of  the  same  being  ovw 
reted^  and  an  appeal  made  to  the  Supreme  Court,  and  granted,  ttai 
certificate  according  l6  the  lata  act  constituting  the  Circuit  OcMWl 
being  oonsidei^d  as  filed. 

Messrs.  E.  Tilghman,  Duncan  and  D.  Smith,  now  argued  tkc 
mdtion  for  a  new  trial,  on  the  part  of  the  plistinttffs.  In  lien  of  till 
third  point,  to  which  they  were  concluded  as  to  the  signing  utm 
idling  of  the  warrants  issued  to  the  defendants,  by  the  finding  b 
the  jury,  they  sabstituteidiinotiier  question,  whether  the  defendout 
warrants  not  being  registered  in  tiie  proper  office,  could  authoiiji 
Ae  making  of  surveys  thereon  ? 

1.  By  a  law  passed  on  the  21st  December  1784,  (2  Dall.  St.  La^nr 
288^)  it  was  declared^  that  the  land  office  should  be  opened  for  ap 
plications  for  lands  within  the  purchase  made,  or  to  be  made,  V 
the  commissioners  from  the  Indians^  at  the  rate  of  80/.  per  lO 
acres,  on  the  1st  May  1786.  This  was  succeeded  by  the  law  plM 
sed  on  the  8th  April  1785.  (7&.  811,)  which  established  a  letter 
to  regulate  the  preference,  which  should  be  given  to  applicatione 
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flrtOeaetof  8dApr!ll?92(8  DalL  St.  Laws  909,)  afterwsr^ 
jmsbiy  whieh  redneed  the  price  of  yacmt  landB,  taii  directed  that 
ledial  settleoieDts,  poraued  in  a  apecified  mode,  ahoiild  gire  a  tttlo 
to  certain  knda. 

The  legislature,  by  their  act  of  8th  April  178&y  create  three  de- 
icriptionsof  warnmts;  Ist,  Lottery  warrants,  which  have  been  lodged 
ttd  Idt  with  one  of  the  deputy  siirreyors  of  the  districtay  within 
ibtj  days  after  the  date  thereof,  for  aurvey  and  toeatlon  within 
flii  district. 

Sd,  Lottery  warranta,  which  have  not  been  Ko  lodged  or  left  witii 
idiiftriet  aunreyor,  within  the  said  thirty  daya,  bat  which  shall  after- 
nidB  come  to  his  hands. 

Sd,  Warrants  isaued  on  applications  to  the  land  office  ttutde  aifter 
flie  10th  Hay  1785,  in  which  last  dasa  fall  the  warrants  now  tinder 
consideration. 

The  preference,  as  to  the  first  dasa,  is  given  by  section  6,  of  the 
Mti  to  those  which  are  lowest  in  number,  in  the  hands  of  the  deputy 
nnrqror,  according  to  the  decision  of  the  lottery. 

The  second  dass  is  declared  by  the  6th  section  to  be  entitled  to 
I  priority,  but  to  be  posterior  to  the  first.  According  to  the  plain- 
tiffs  oomtruction  of  this  law,  the  8th  section  therBof,(  upon  which 
the  difScalty  on  the  first  point  arises  in  this  cause,  )  determines  their 
pioritj  by  the  times  of  their  delivery  to  the  deputy  surveyor  of 
the  district  to  whom  they  are  directed. 

The  priority  of  the  third  class  of  warrants  is  pointed  out  in  such 
dttr  and  explicit  tenn%  that  it  excites  surprise  how  doubts  could 
vise  thereon.  Towards  the  dose  of  section  2,  it  is  thus  written, 
iDd^all  applications  to  the  said  land  office,  which  shall  be  made 
tfter  the  expiration  of  the  said  ten  days,  ( that  is,  after  the  10th  May 
1^85,)  for  lands  within  the  said  late  purchase,  being  made  as  above 
directed,  shall  have  priority  according  to  the  order  ia  which  thej 
ihall  severally  come  to  the  hands  of  the  said  secretary,  and  shall  be 
UDfibered  accordingly,  and  not  otherwise."  And  again  in  §  3, 
&e  qnantity  of  land  in  every  warrant  specified,  is  to  be  surveyed 
>Bd  located  according  to  the  tenor  of  such  warrant.'' 

To  these  plain,  unequivocal  words,  the  defendants'  counsel  oppose 

fttteming  ambiguity  in  §  8^  whidi  run  thus : — "  All  warrants  oi 

>vtey  thst  shall  be  issued  by  the  said  land  office  of  this  state,  after 

(nd  the  priority  of  which  shall  depend  on, }  the  drawing  of  the 

!4  lottery  for  lands  within  the  said  late  purchase,  shall  be  execu- 
U  in  the  ord^,  and  have  preference  of  survey^  as  they  shall 
jB^erally  be  earliest  delivered  to  the  dieputy  surveyor  of  the  district. 
V  vhom  they  be  directed,  who  shall  make  survey  thereupon ;  and 
tat  that  purpose  the  said  surveyor  general  shall  register  the  same 
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warrants,  and  every  of  them,  in  the  order  thej  shall  com^  to  his  oiBoSi 
in  the  manner  directed  in  respect  to  the  warrant  iirst  aforesaid,"  &e. 

To  effect  their  constractiori,  the  defendants  are  under  the  neces- 
sity of  doin^  violence  to  the  words  of  the  law,  either  by  striking 
out  the  whole  parenthesis,  in  this  section,  by  transposing  it,  or 
even  by  metamorphosing  the  affirmative  of  the  legislature,  into  a 
direct  negative,  and  reading  it  ''(and  the  priority  of  which  shall 
not  depend  on  )"  They  not  only  would  render  the  precise  and  def- 
inite language  of  the  2d  and  3d  sections  doubtful,  but  run  counter 
thereto.  Where  a  thing  is  given  or  limited  by  a  statute  in  particu* 
lar,  this  by  the  general  words  of  the  statute  shall  not  be  taken  away; 
as  is  held  in  Foster's  case.  11  Go.  56.  b. — ^Oooke  and  Gray's  case. 
6  Co.  All  the  words  of  a  statute  shall  be  so  construed,  as  that  the 
whole  shall  stand  together.  1  Jones,  26. 

If  priority  of  application  does  not  give  priority  of  right,  as  to 
the  third  class  of  warrants,  what  reason  can  be  assigned  for  the 
secretary's  dating  and  numbering  the  warrants  issued  after  the  10th 
May  1785?  Would  it  not  have  been  better,  to  have  said  at  once, 
that  the  district  surveyor  should  date  the  times  of  his  receipt  of 
them,  and  number  them  accordingly  ?  But  the  numbers  in  the  lot- 
tery amounted  to  570,  and  that  number  was  pursued  by  the  secre* 
tary,  as  to  ether  warrants. 

The  legislature  in  describing  lottery  warrants  towards  the  end 
of  the  2d  section,  and  in  the  beginning  of  the  4th  and  5th  sections, 
use  the  words,  "  which  shall  depend  on  the  drawing  of  the  lottery," 
as  synonymous  thereto,  and  leave  no  room  to  suppose,  that  they  are 
to  be  applied  to  other  warrants,  in  the  parenthesis  of  the  8th  see* 
tion.  If  the  whole  parenthesis  is  to  be  rejected,  the  generality  of 
expression  will  iuclude  all  warrants  under  this  priority  of  delivery, 
and  make  it  the  sole  test  of  preference  in  all  cases ;  ( which  wUl 
scarcely  bd  advocated, )  for  no  warrants  whatever  could  issue  under 
this  law,  till  the  lottery  was  drawn. 

What  is  to  be  the  rank  of  lottery  warrants  of  the  second  descrip- 
tion, compared  with  each  other,  and  with  those  of  the  third  class, 
if. the  8th  section  does  not  apply  to  them  f  Is  it  provided  for,  under 
the  defendants'  construction  ?  Whereas,  our  literal  interpretation 
assigns  a  distinct  station  to  all  the  different  classes ;  and  full  opera* 
tion  is  given  to  every  clause  in  the  law,  without*  absurdity.  The 
first  claims  priority  from  their  number ;  the  second  from  their  deliv- 
ery to  the  deputy  surveyor  of  the  district ;  the  third  from  their  date 
and  number.  But  it  is  to  be  understood,  that  as  to  all  the  three  class- 
es, the  persons  entitled  thereto,  must  be  ready  on  the  ground,  with 
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huicb  and  provisionBy  within  a  reasonable  time  to  complete 
tUr  rarvejB. 

Bat  the  defendants  may  contend ,  that  onr  doctrine  is  pregnant 
with  inconyeniences,  and  will  retard  the  surveys,  and  consequent 
Beltlement  of  the  vacant  lands.  If  it  really  be  so,  and  the  words  of 
the  law  are  clear  and  decisive,  it  is  not  the  province  of  the  court  to 
add  to,  abridge  or  alter  them.  We  insist  also,  that  greater  iucon* 
icoiffliees  would  attend  the  adverse  doctrine,  by  making  the  prior- 
itf  of  warrants  taken  out  after  the  10th  Hay  1785,  to  depend — 1st. 
Oa  the  the  official  forms  of  the  surveyor  general. — ^2d.  On  a 
proper  understanding  with  the  deputy  surveyors. — 3d.  On  the 
(oetBees  of  the  horses  of  the  applicants : — ^And  4th.  On  a  proper  un- 
dflntanding  with  the  chief  derk,  in  the  office  of  the  surveyor  genr 
enL  Here  it  is  observable,  that  John  Barron,  the  derk  in  a  pub* 
fie  office,  became  the  indefatigable  agent  of  the  defendants,  got  the 
frinted  copies  struck  off  without  having  the  original  warrants,  direct- 
ed those  copies  on  the  10th  September  1793,  to  the  deputy  surveyor 
tf  the  district,  and  delivered  them  to  him  on  the  same  day  at  8un« 
Iniy.  The  mere  delivery  of  warrants  to  deputy  surveyors,  without 
tppljing  for  surveys,  will  as  much  retard  the  settlement  of  the 
eoontiy,  as  keeping  them  in  the  pockets  of  the  parties  unexecuted ; 
nd  much  more  so,  if  it  is  not  requisite,  that  they  should  be  rcgis- 
toed  in  the  office  of  the  surveyor  general. 

Again.  If  the  priority  of  the  third  class  of  warrants  was  to  rest 
oadieir  being  lodged  in  the  hands  of  the  deputy  surveyors,  would 
not  the  legislature  have  made  the  same  provisions  as  to  them,  that 
tbe  offices  of  the  deputies  should  be  kept  open  within  the  several 
dirtricts,  and  information  given  thereof,  as  is  directed  in  the  4th 
s^etioQ  as  to  lottery  warrants,  in  order  that  all  persons  should  be 
put  on  one  common  footing  ?  But  no  such  provisions  appear. 

The  great  flood  of  warrants  to  be  issued  after  the  10th  May  1786^ 
W  not  contemplated  by  the  legislature,  when  they  enacted  the  law 
i&  qaestion ;  nor  in  fact,  was  it  produced,  until  the  act  of  3d  April 
1198,  reduced  the  price  of  vacant  lands  to  101.  per  hundred  acres. 

By  the  7th  section  of  the  law  of  2l8t  December  1784,  warrants 
Med  in  parsuaoce  of  that  act,  shall  not  be  confined  to  any  partic- 
^  place,  but  shall  enable  the  applicant  to  get  the  same  located  on 
tty  vacant  land.  The  rights  under  indescriptive  warrants  are  as 
*dl  secured  by  the  act  of  8th  April  1185,  as  other  warrants,  if  duly 
pursued.  A  warrant  which  is  desired  to  be  located  to  a  particular 
l^we,  may  be  superseded  by  a  prior  warrant,  by  §  7.  But  why 
t(^  if  the  priority  depends  on  the  delivery  to  the  deputy  surveyor? 
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He.ifm8t  make,  the  sonrey,  unlese  a  lottery  warraut  ocears.  Th0 
bare  entry  in  his  books  of  tlie  receipt  of  it,  can  give  no  information 
where  a  survey  is  desired.  The  depaty  wrveyom  are  n>t  required 
to.  keep  books  specifying  their  receipt  of  any  oikm  irarraota*  thaa 
those  dependent  o^  the  lottery. 

It  is  fully  admitted,  that  under  former  decistons,  as  well  as  the 
equity  of  die  7th  section  of  the  law,  if  the  defendants'  warranti 
had  been  located  and  surveyed,  prior  to  the  delivwy  of  the  war- 
rants of  the  Holland  land  company  into  the  hands  of  the  district 
surveyor,  that  the  defendants  would  be  entitled  to  a  preferenos, 
owing  to  the  gross  neglect  of  the  prior  warrant  holders. — ^But  ths 
case  here  was  otherwise.  The  agents  of  the  B^olland  land  company 
attended  in  convenient  time  on  the  ground,  with  their  hands  and 
provisions ;  and  the  surveys  ww^made  at  the  joint  expense  of  botk 
parties. 

9.  The  certificate  of  John  Oanan  and  the  re-direction  of  ths 
plaintiffs'  warrants  to  the  deputy  surveyor  of  district  No.5,  wen 
mere  tbripalities.  They  may  be  compared  tothe  certificates  of jas< 
tices  of  the  peace,  under  the  law  of  1st  April  1784,(2  Dall.  St  Lawi^ 
902,  §  3,)  that  the  lands  applied  for  by  warrant  were  unimprovedi 
But  in  the  case  of  Grant's  lessee  v.  Eddy,^  it  was  resolved  by  thi 
eourt,  that  a  warrant  for  lands  in  Northumberland  county,  founded 
on  a  certficate  of  two  justices  in  Lueeme  county,  was  not  vitiated 
tiiereby.  Every  thing  here  was  honest  and  fair ;  and  the  sole  inten 
tion  of  the  legislature  was  to  guard  against  seyeral  snrveys  on  thi 
same  warrant.  John  Canan  had  another  district,  wherein  he  lived 
John  Hanna  was  his  assistant  or  deputy,  resident  within  the  district 
to  which  the  warrants  were  directed.  Ho  was  recognized  and  known 
as  the  acting  officer  to  make  surveys  therein.  He  moreover,  receiv 
ed  a  special  appointment  to  certify  and  re-direct  wacrants  in  the  ab 
genee  of  his  principal,  and  was  furnished  with  proper  forms  for  thai 
purpose.  He  was  to  do  acts  m^^ly  ministorial,  and  which  requirec 
no  exercise  of  the  judgment. 

Every  act  which  requires  an  exercise  of  the  judgment,  is  ne 
a  judicial  act%  A  judicial  act  is  supposed  to  be  done,  pendeni 
IUbj  of  some  sort  or  odier.  A  constable  may  appoint  a  depntj 
to  do  ministorial  acts.  8  Burr.  1262.  A  deputy  possesses  tb 
whole  power  of  his  principal,  and  of  right  acts  in  his  name,  i 
Stewart  defado  may  receive  a  surrender;  it  gives  a  colour  o 
legal  authority ;  and  is  sufficient  in  the  case  of  a  mere  formality 
12  Hod.  466,  470.  Parker  v.  EelL  8.  0.  1  Salk.  96.  1  U 
Baym.   668.  Comy.  84.    The  recorder  sits  in  the  place  of  th 

*  Sapnu  Vol.  %  p.  148. 
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Bijor ;  he  acts  and  is  as  his  deputy.  12  Mod.  690.  The  act  of  a 
iefoatj  de/adOj  as  where  he  acted  as  deputy's  depnfy,  in  the  office 
far  three  years,  tboagh  not  dejurey  is  good.  Cro.  EL  534.  Jndi- 
flU  acts  of  necessity,  done  by  and  under  colour  of  (^Sce,  are  good. 
13ie  law  &vors  acts  doqe  by  one  on  a  reputed  authority.  Ih 
(U.  All  judicial  acts,  done  by  a  bishop  d4  fadQ^  as  admissions, 
isstitntions,  oertifiep&tes  and  such  like,  are  good ;  but  not  such 
Tolantary  matters  as  are  injurious  to  the  successor.  Cro.  Jac  654» 
A  mayor  de  faeto^  who  hit^  not  been  duly  qualified,  may  exercise 
Ua<^5ee  by  sealing  a  bond  with  tbecommon  aeal,  which  may  bind 
As  eorpoTstion.  16  Yin.  114,  O.  4,  pi.  3.  Oites  Lutw.  608,  519. 

A  deputation  need  not  be  in  writing,  but  may  be  by  parol.  8 
Bac  Abr.  740.  The  deputation  of  an  office,  is  in  its  own  nature 
feintable  by  parol ;  and  therefore,  though  it  should  be  granted  by 
Iffiting,  yet  since  it  is  in  itself  grantable  by  parol,  it  may  be  re- 
wked  by  parol.  10  Mod.  T4.  A  deputy  high  constable  may  beap* 
pointed  by  parol.    S  Burr.  1360. 

The  powers  of  direction  and  re-direction  of  wammts  in  the  law, 

m  in  the  same  words.    But  the  surveyor  general  cannot  re^-direcl 

a  warrant,  nor  has  he  any  control  over  his  deputy,  in  this  partic* 

vhr,  when  he  has  appointed  him.    The  district  surveyor  iherfore 

IS  to  redirections,  must  be  considered  the  principal,  with  power  to 

make  deputations.    The  execution  of  a  surveyor  is  more  a  judicial 

aot  in  an  aseistMit,  than  the  re*directing  of  warrants,  which  follows 

is  a  matter  ef  course,  in  the  usual  routine  of  business,  on  the  ap- 

pKeition  of  the  party  entitled  to  the  warrant,  where  it  has  not  be^i 

executed  in  the  district.    The  construction  asserted  against  the 

plaintiff  would  be  mischievous  indeed,  if  the  deputy  district  sur- 

mjor  was  not  obliged  to  keep  his  office  open  in  some  known  place 

vikhin  his  district  Where  are  the  warrantees  to  look  for  him  ?    In 

Plnladelphia,  Sunbury,  or  the  woods  t  Is  priority  of  right  to  depend 

SB  casually  finding  himt    It  would  be  too  gross  a  position  to  say, 

&at  the  district  surveyor,  by  management,  could  prefer  whom  he 

plessedl 
If  the  ehief  clerk  in  the  surveyor  general's  office  can  direct  war- 

at  one  hundred  miles  distance  therefrom,  out  of  the  common 

ef  business,  while  the  warrants  remain  in  the  office,  why 

im&ot  the  assistant  of  the  district  surveyor,  sign  certificates  and 

give  re-directions,  which  are  mere  matters  of  form  ?    Oertainly, 

Ae  sets  of  Barron. axe  much  more  niaterial,  than  those  of  Hannn, 

They  were  inofficial  mattms  pf  fiivoritism,  calculated  to  give  the 

Mmdants  an  ai^bdr  adyantage,  in ,  direct  eontrayention.  of  the  exv 

4er  established  by  law. 
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The  fiuppoaed  insufficiencies  in  the  re-direction  of  the  plaintifls' 
warrants,  were  remedied  on  the  4th  October  1798,  and  on  the  Uth 
they  were  formally  tendered  to  Briaidy ;  but  the  pretext  of  suspeo- 
sion  from  office  was  then  recurred  to.  The  surveyor  general  may 
displace  a  deputy  district  surveyor,  and  appoint  another  in  his  stead; 
but  he  cannot  suspend  him  and  leave  an  office  vacant,  if  it  be  true 
that  priority  of  right  must  be  regulated  by  the  priority  of  deliveiy 
of  warrants. 

So  it  is,  in  the  cases  of  the  entry  of  a  judgment  in  the  prothono> 
tary's  office,  or  the  registering  of  a  mortgage  in  the  recorder's  office^ 
the  former  characters  must  be  deemed  the  rightful  officers ;  until 
others  are  commissionated  im  their  room  by  the  governor  of  the 
commonwealth. 

8.  If  the  .8th  section  of  the  law  respects  warrants  of  the  third 
class,  (those  issued  after  the  10th  May  1785)  then  a  defect  occursi 
as  to  the  defendants'  warrants  not  being  registered  in  the  office  of 
the  surveyor  general,  before  they  were  directed  by  Barron,  whidi 
the  law  requires.  There  were  eighteen  districts  ascertained^  and  ap- 
proved of  under  the  12  th  section,  and  consequently,  the  same  num« 
ber  of  deputy  surveyors.  The  registry  of  warrants  would  tend  to 
prevent  more  than  one  survey  to  be  made  on  them  respectively, 
and  serve  as  a  guide  to  the  surveyor  general,  and  check  to  his  dep- 
uties. ' 

It  will  probably  however  be  styled  by  our  adversaries  a  mere  in- 
formality, which  shall  not  vitiate  their  warranto :  but  while  want 
of  form  is  urged  against  the  plaintiff,  the  defendants  are  obnoxious 
to  the  same  objection. 

Upon  the  whole  matter  it  is  submitted  to  the  court,  that  the 
plaintiff  was  entitled  to  recover  the  premises  at  law  on  the  trial. 
The  Holland  Land  Company  first  made  application  for  lands ;  first 
paid  their  money  and  obtained  warrants  duly  executed ;  and  have 
used  every  reasonable  effort  in  their  power  to  obtain  an  execution 
of  their  warrants. 

Messrs.  IngersoU  and  W.  Tilghman  e  contra  for  the  defendants. 

1.  The  construction  of  the  plaintiff's  counsel  of  the  act  of  8th 
April  1785,  renders  it  inconsistent  with  itself,  and  with  the  general 
prosperity  of  the  country.  In  order  to  secure  priority  to  warrants 
they  must  be  pursued  by  early  surveys.  In  the  case  of  indescrip 
tive  warrants  in  particular,  they  must  be  duly  followed  np,  bj 
reducing  the  generality  of  their  expressions,  to  locationa  in 
oertain  specified  places.  If  their  preference  depended  merelj 
on  the  times  when  they  itoued|  all  unappropriated  lands  would 
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be  snbjected  to  tbeir  claims,  and  no  posterior  warrants  could  possibly 
be  exeeated  with  safety. 

The  general  words  of  the  2d  section,  applicable  to  warrants  of  the 
thiid  class  are  restricted  by  the  terms  of  section  8.  So  of  the  word 
tSDor  iu  the  8d  seotiea,  if  the  number  thereof  is  supposed  to  be  in- 
elided  therein.  The  ficsl  seven  sections  will  be  found  on  inspection^ 
Mj  to  pr^de  for  the  prtrn^  of  lottery  warraBtB.  For  what  pur* 
poee  theu  wae  the  8th  section  introduced,  unless  it  applies  to  warranit 
of  the  last  description  !  To  construe  the  aot  literally  makes  it  com* 
pkfie  nonsense.  Counsel  on  eaeh  side  must  supply  some  words ;  and 
the  iotroduotion  of  the  word  not,  according  to  our  sense  of  the  law> 
ifk  the  parentkcsis  of  the  8th  section,  makes  the  sense  oomplete  and 
perfect. 

Sack  freedoims  must  of  necessity  be  sometimes  taken  with  statutes^ 
iiid  acts  of  aaeembly.  To  refer  to  a  few  cases.  In  1  DalL  St.  Laws 
25,  ihe  word  (he)  is  left  out.  76.  71,  the  word  (and)  is  omitted. 
lb,  416,  sec.  2,  the  words  (any  lottery  or  deyice)  are  omitted.  lb. 
SBi,  see.  2,  the  term  ^'  applied  "  is  used,  instead  of  '*  unapplied. '' 
bS  Dall.  St.  Laws  525,  the  expressions  are  '^  leaving  widow  nor  law* 
ftd  ittue ;  "  but  the  word  no  as  applied  to  the  widow^  has  been  inserted 
in  the  eo&stnsetion  of  the  law.  Many  other  instances  might  be  giyen 
irere  it  necessary. 

The  9th  section  of  the  act  enforces  our  construction :  it  obliges  the 
dcptity  surveyor  to  give  a  written  receipt  for  every  warrant  delivered 
to  him,  upon  request  to  him  made,  specifying  the  day  and  year  when 
die  same  was  delivered,  &c. 

2.  In  some  instances,  the  deputy  has  all  the  power  of  the  princi- 
p^ ;  bat  he  has  no  power  to  appoint  a  deputy  unless  specially  author- 
ixci  16  Vin.  Ab.  119.  L.  8,  pi.  1.  Cites  Bro.  Deputy,  pi.  8,  who 
cites  10  Ed.  4, 15.  In  Parker  v.  Kelt,  cited  from  1  Salk.  95,  and 
the  other  books,  the  patent  was  to  exercise  the  ofiSce  by  himself  or  dep- 
uty. The  certificate  and  re-direction  are  confidential  acts  to  be  done 
by  the  deputy  surveyor  of  the  district ;  the  former  is  to  be  made  in  the 
presence  of  two  witnesses,  to  guard  against  all  frauds ;  but  not  the 
latter.  By  the  11th  section,  the  surveyor  general  appoints  his  deputy 
nmreyors,  and  is  answerable  for  thorn ;  the  deputies  give  bonds  with 
Mcarities,  and  take  an  oath  of  office,  which  is  to  be  filed  in  the  office 
of  the  clerk  of  the  peace  of  the  proper  coun^.  It  is  evident,  that 
vhoever  certifies,  should  have  all  the  district  papers  in  his  hands  ;  othee- 
^«  the  same  warrants  might  be  twice  executed,  and  frauds  could  mit 
he  guarded  against    A  special  trust  must  be  strictly  poisned.    U 
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Ganan  is  to  be  considered  as  a  principal,  vith  reference  to  certificates 
and  re-directions  y  then  he  is  empowered  as  a  private  person,  and  not 
as  a  deputy,  to  nomine  ;  and  consequently,  he  personally  must  ezer*> 
cise  the  authority  vested  in  him. 

8.  The  last  objection  to  the  defendants'  warrants,  founded  on  their 
jrant  of  registry,  is  at  war  with  the  other  heads  of  the  plaintiff's  argu- 
ment. The  exception  pre-supposes,  that  the  8th  section^  referable 
1^  warrants  of  the  third  class,  as  there  is  no  other  clause  in  the  act 
which  requires  the  registry  of  warrants.  At  best  however  it  is  but  a 
mere  formality,  and  not  essential  to  the  title  of  the  lands.  It  is  more 
analagous  to  the  determination  of  the  court. in  Grant's  lessee  v.  Eddy, 
than  the  assumed  power  of  Hanna.  The  substantial  act,  the  payment 
of  the  money,  preceded  the  issuing  of  the  warrants,  which  the  jury  have 
found  to  have  been  regularly  signed  and  sealed,  previous  to  the  lOih 
September  1798,  when  they  were  directed.  The  registry  of  the  war* 
rants  afterwards,  mine  pro  iunCj  is  not  comprehensible,  being  done 
through  invincible  necessi^.  The  yellow  fever  greatly  raged  in  the 
eity,  and  broke  up  the  public  offices.  After  they  were  closed,  the  same 
necessity  compelled  the  issuing  of  a  number  of  warrants  to  James  ¥ni* 
son  and  Samuel  Wallis,  esq'rs.  and  others,  on  the  8d  October  1798. 

The  court  continued  the  matter  a  few  days,  under  advisement,  and 
then  proceeded  to  give  their  opinions  seriatim* 

Shippen,  C.  S.  This  case  comes  before  the  court,  upon  a  question 
of  construction  of  the  act  of  assembly  of  the  8th  April  1785. 


The  facts  are  shortly  these  :  Both  plaintiffs'  ani  defendants* 
rants  were  issued  after  the  lottery  warrants  ;  the  state  has  been  paid 
for  both.  The  plaintiffs'  warrants  are  earliest  in  date  and  number  ; 
Ae  defendants'  were  first  received  by  the  deputy  surveyor.  The  lea- 
son  of  the  plaintiff  have  however  proved,  that  theirs  were  first  tendered 
to  him ;  but,  on  pretence  of  their  being  re-directed  by  the  assistant  of 
the  deputy  surveyor  of  another  district,  and  not  by  the  deputy  sur* 
veyor  himself,  they  were  refused  to  be  received.  It  appears,  they  were 
afterwards  re-directed  by  the  surveyor  himself,  but  still  refused  by  him, 
on  account  of  a  temporary  suspension  from  his  office,  but  being  after^ 
ward  restored  to  his  office,  he  received  the  defendants'  warrants.  On 
this  case  two  questions  are  made :  1st,  Whether  the  8th  section  of 
the  act,  which  gives  a  preference,  from  the  earliest  delivery  to  the  dep- 
«ty  surveyor,  respects  warrants  of  this  description',  namely,  warrants  is* 
fued  after  llie  lottery  warrants  ?  And  2dly,  If  it  does  respect  such  war- 
rants, whedier  the  earliest  tender  of  the  re-directed  warrants  did  no^ 


N 


1800]  OP  PENNSYLVANIA.  115 

hind  the  deputy  siir?ejor  to  receive  them,  alihoagh  re-directed  by  the 
iBBistant  of  the  first  depaty  sanreyor,  and  not  by  himself,  he  having 
preriously  given  sacb  assistant  an  authority  in  writing  to  do  it  ?  A 
diird  question  has  been  made,  whether,  as  the  defendants'  warrants 
we  not  roistered  in  the  books  of  the  surveyor  general,  before  the 
ddiYeiy  of  their  warrants  to  the  district  surveyor,  the  defendants  can 
dsim  title  under  these  warrants,  to  the  exclusion  of  the  plaintiff? 

The  act  is  obscurely  and  incorrectly  worded  ;  but  we  must  endeavour, 
tf  veil  as  we  can,  to  discover  the  plan  and  real  intention  of  the  legisla- 
te, taking  the  several  parts  of  it  together.  The  general  meaning  of 
the  act  is,  that  the  first  appliers  for  lands  within  ten  days  a^ter  open- 
iog  the  land  office,  should  have  their  priority  determined  by  lottery, 
tbeir  warrants  to  be  numbered  as  they  come  out  of  the  wheel,  and  all 
dated  on  the  last  day  of  drawing  the  lottery.  These  warrants  were  to 
be  directed  by  the  surveyor  general,  to  the  deputy  surveyor  of  some 
district,  to  be  executed  according  to  their  number.  The  deputy  sur- 
rejor  was  not  to  execute  any  of  the  lottery  warrants,  till  after  thirty 
days  from  their  date  ;  the  last  twenty  of  the  thirty  days  he  was  to  keep 
his  office  open  for  the  purpose  of  receiving  these  warrants,  and  make 
eotries  of  them  in  a  book  to  be  kept  for  this  purpose.  After  the  ex- 
piration of  the  thirty  days,  the  deputy  surveyor  was  to  proceed  to  ex- 
ecate  the  warrants  according  to  their  numbers,  giving  preference  to  the 
lowest  number.  All  warrants  not  lodged  with  the  deputy  surveyor  be- 
fore the  expiration  of  the  thirty  days,  whatever  might  be  their  numbers, 
were  to  be  considered  as  posterior  to  the  others  ;  and  the  act  says,  shall 
be  surveyed  or  located  accordingly.  By  which  words  I  understand, 
that  though  they  loose  their  priority  as  to  the  other  lottery  warrants,  yet 
diey  retain  priority  according  to  their  numbers,  as  to  all  warrants 
isiued  subsequently  to  the  day  of  finishing  the  drawing  of  the  lottery. 
A  provision  is  made  in  the  7th  section,  that  a  warrant  lodged  with  a 
deputy  surveyor,  where  the  person  lodging  it  fixes  upon  a  particular 
spot,  shall  be  executed  on  that  spot,  unless  a  person  with  a  prior  num- 
ber shall,  before  survey,  insist  on  having  his  warrant  laid  on  the  same 
ipot,  in  which  case,  such  earlier  number  shall  be  preferred.  Then 
eomes  the  8tH  section,  which  enacts,  that  ^'  all  warrants  that  shall  be 
imied  by  the  land  office  of  this  state  after  (and  the  priority  of  which 
ihall  depend  on)  the  drawing  the  said  lottery,  for  lands  within  the  said 
hte  purchase,  shall  be  executed  in  the  order  and  have  preference  of 
nrvey,  as  they  shall  severally  be  earliest  delivered  to  the  deputy  sur- 
Tsjor  of  the  district,  to  whom  they  shall  be  directed,  who  shall  make 
nney  thereupon  ;  and  for  that  purposoi  the  said  surveyor  genenU 
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Bhall  register  the  same  warrants  in  the  order  they  shall  come  to  hit 
office,  in  the  manner  directed  in  respect  to  the  warrant  first  aforesaid.'' 

The  first  question  then  is,  to  what  species  of  warrants  does  this  sec- 
tion relate  ?  It  is  contended  on  one  side,  that  it  is  meant  for  the  war- 
rants issued  after  all  the  lottery  warrants  are  completed ;  and  on  tbi 
other,  it  is  supposed,  that  it  was  intended  only  for  the  waarants  whose 
priority  was  lost,  by  not  being  entered  with  the  deputy  surveyor  within 
the  thirQ^  days ;  there  being,  it  is  said,  no  other  provision  made  for  their 
execution  but  by  the  8th  section.  I  own,  I  cannot  discover  any  thing 
wanting  to  complete  the  provisions  as  to  all  the  lottery  warrants.  Their 
priority  is  early  provided  for  by  the  numbers  drawn  in  the  lottery,  and  the 
7th  section  completely  provides  for  their  execution,  by  enabling  even 
those  who  have  neglected  to  lodge  their  warrants  within  the  thirty  days, 
to  lodge  them  afterwards,  and  to  require  the  deputy  surveyor  to  survey 
them  according  to  their  numbers,  unless  prior  numbers  shall  come  to 
his  hands  before  actual  surveys  made.  Those  not  entered  with  the 
deputy  surveyor  within  the  thirty  days,  are  indeed  postponed  to  the 
entered  warrants,  yet  they  are  directed  by  the  act  to  be  located  and 
surveyed  posterior  to  the  others  ;  by  which  I  understand,  next  after 
them,  according  to  their  numbers,  and  before  the  subsequently  issued 
warrants  can  be  located  and  surveyed.  The  8th  section  is  introduced 
as  a  general  enacting  clause,  and  not  by  way  of  proviso,  as  the  two 
preceding  sections  are,  which  respect  the  execution  of  the  lottery  war- 
rants. It  expressly  contemplates  warrants  issued  after  drawing  the 
lottery ;  and  although  all  the  warrants  are  literally  to  be  issued  after 
drawing  the  lottery,  yet  the  lottery  warrants  are  to  be  dated  on  the  last 
day  of  drawing  it,  and  unless  this  expression  meant  the  warrants  issued 
after  that  day,  there  was  no  use  or  meaning  in  the  expression.  For 
the  purpose  of  having  the  warrants  surveyed  according  to  the  time  of 
earliest  delivery  to  the  deputy  surveyor,  it  is  directed,  that  the  surveyor 
general  shall  register  the  warrants  in  the  order  they  shall  come  to  his 
hands,  in  the  manner  directed  in  respect  to  the  warrantfirst  aforesaid. 
This  is  a  glaring  instance  of  tho  inaccuracy  of  the  clause  ;  as,  instead 
of  the  surveyor  general's  registering  the  warrants  for  the  purpose  of 
their  being  surveyed  according  to  their  earliest  delivery,  it  must  evi- 
dently be  meant  that  the  deputy  surveyor  must  register  them,  in  the 
manner  directed  in  the  former  provision  for  surveying  the  lottery  war- 
rants. 

The  priority  or  preference,  as  it  respects  both  lotteiy  warrants 
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tad  otfaen ,  can  only  take  place,  where  two  or  more  warranteoB  fix  up- 
on the  same  spot  of  land  to  be  sanreyed.  The  subseqaent  warraateea 
Mem  to  BtMid  in  need  of  some  proYisione  for  their  ezecutioni  to  avoid 
joA  eonfosion  and  interference  by  delay.  This  is  done  by  the  8tb 
Netum,  giring  them  a  preference  from  an  early  delirery  of  their  war- 
itoti  to  the  deputy  sonreyor  ;  which  provision  dont  appear  to  me  at 
iD  inconsistent  with  the  priority  established  for  them  in  the  2d  section 
of  the  act,  if  by  an  equitable  constnistion  of  the  act  the  7  th  section 
ikndd  be  extended  to  them,  as  well  as  to  the  lottery  warrants,  whidi 
in  ail  reason  it  ought  to  be ;  because  an  earlier  number  would  have  the 
pe£arenee  to  a  later  one,  in  every  case  where  they  do  not  apply  for 
ie  same  land ;  and  in  that  case,  though  the  latter  number  should  oome 
to  the  sunreyor's  hands  before  an  earlier  one,  yet  if  the  earlier  number 
be  lodged  before  an  actual  survey  be  made  for  the  latter,  the  OMrlier 
woold  have  the  prefermioe.  I  say,  before  an  actual  survey  be  madoy 
for  this  obvious  reason ;  that  if  the  preference  arising  from  the  prior 
maber  should  take  place  after  a  survey  made  for  another,  and  at  any 
indefinite  time,  not  only  the  labor  and  ^pense  of  making  an  useless 
nrrey  would  be  incurred,  but  it  would  be  an  encouragement  to  men^ 
bring  earlier  unlocating  warrants  to  lie  by,  and  when  tbey  found  s<Hae 
ulaable  lands  discovered  and  surveyed  by  later  nnmbera,  to  take  ad* 
natage  of  their  discoveries,  and  then  eome  forward  with  their  earlier 
DBmbera,  and  call  for  a  survey  upon  lands  they  never  before  thought 
of.  And  this  was  probably  one  reason  with  the  legislature,  for  giving 
a  preference  of  survey  from  the  earliest  delivery  of  the  warrant.  Aii-» 
odier  reason  doubtless  was,  to  expedite  the  sale  of  the  lands,  and  to 
prefer  the  watchful  to  the  dormant  applicants.  If  this  be  the  mean- 
ing of  the  legislature  as  I  have  understood  it,  how  are  we  to  satisfy  or 
eonstraethe  words  contained  in  the  parenthesis  in  the  8th  section,  con- 
BiBtingof  the  words  ('^  and  the  priority  of  which  shall  depend  on'^T) 
I  acknowledge,  the  judiciary  should  not  substitute  or  omit  any  words 
in  a  Btatate,  without  evident  necessity,  and  that  is  only  where  the  words 
plainly  oppose  the  general  sense  and  meaning  of  the  legislature.  In 
ndi  a  case,  the  judges  have  construed  '^  or"  ^^  and,"  and  '^  and" 
''or,"  as  well  in  acts  of  parliament,  as  in  wills,  in  order  to  effectuate 
the  intention  of  the  legislature.  It  is  proposed  at  the  bar  that  we 
ahoold  add  the  word  not  in  the  parenthesis.  This  would  certainly  be 
viLg  great  freedom  with  the  expressions  of  the  law ;  yet,  if  absolutely 
Becessaiy  to  tha  true  construction,  it  might  perhaps  be  justified.  It 
lias  howerer  occurred  to  me,  that  as  other  mistakes  appear  in  the  law^ 
l^ihaps  the  legislature  have  hastily  put  the  parenthesis  in  the  wrong 
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place.     If  the  parenthesis  had  been  placed  after  the  words  ^^  drawing 
the  lottery/'  instead  of  before  them,  the  sense  would  be  more  complete, 
and  with  a  small  change  in  the  expression,  entirely  conformable  to 
the  construction  I  have  given  to  the  law.    The  words  would  then 
stand  thus  :  ^^  All  warrants  that  shall  be  issued  by  the  land  office  of 
this  state  after  the  drawing  the  said  lottery  (and  the  priority  which  shall 
depend  thereon")  that  is,  after  such  priority,  ^^  shall  be  executed,*' 
&c.     The  reading  of  the  Clause  in  this  way  would,  it  is  true,  be  at* 
tended  with  the  omission  of  the  word  ^'  of"  before  ^^  which,"  and  the 
insertion  of  the  word  ^'  thereon,"  instead  of  the  xord  *^  on  ;"  which 
however,  would  be  a  less  violent  departure,  than  substituting  a  direct 
negative  for  an  affirmative  proposition  ;  and  some  construction  must  be 
made  to  reconcile  the  apparent  contradiction  in  the  clause.     I  have 
suggested,  that  the  parenthesis  might  have  been  hastily  inserted  in  the 
wrong  place.     This  is  more  probable,  not  only  from  the  awkward  way 
in  which  it  stands  in  the  act,   but  from  a  circumstance  appearing 
on  the  Journals  of  the  house.    It  there  appears  in  the  disscussion  of 
tiie  act,  that  the  whole  8th  section  was  agreed  to  by  a  majority  of  the 
house,  without  any  parenthesis,  or  any  word  tantamount  to  it ;  and  no 
amendment  of  the  section  appears  to  have  been  made  afterwards.     It 
is  probable  therefore,  that  it  arose  from  some  sudden  motion  made, 
when  the  will  was  about  to  pass,  and  without  due  consideration  inser- 
ted where  it  stands  ;  and  this  mistake  might  the  more  easily  pass  un- 
noticed, as  the  legislature  then  consisted  only  of  a  single  branch,  and 
no  senate  existed  to  correct  the  mistake. 

If  my  construction  of  the  act  be  well  founded,  it  will  be   unnec* 
essary  to  enter  into  the  second  or  third  points,  made  by  the   counsel 
on  both  sides.     For  whether  the  certificate  and  re-direction  of  the  as- 
sistant to  the  deputy  surveyor  under  a  power  from  him  be  good  or  not; 
or  whether  the  registry  of  the  defendants'  warrants  by  the  surveyor 
general  was  made  in  time  or  not,  will  be  immaterial,  if  we  call  in  aid 
of  our  construction  on  the  first  point,  the  7th  section  of  the  act.    It 
appears  clearly  in  the  case,   that  before  any  survey  was  made  on  the 
defendants'  warrants  the  plaintiffs  warrants  were  actually  re-directed 
with  the  proper  certificate  of  the  deputy  surveyor  himself,  and  were 
earliest  in  number,  and  that  the  surveys  were  made  with  the  joint 
assistance  of  the  plaintiffs'  and  defendants'  hands  and  provisions,  and 
declared  by  the  deputy  surveyor  to  be  made  for  such  of  the  parties,  in 
whose  favor  the  Board  of  Property  should  determine  ;  and  it  will  fol* 
low  from  my  own  principles  on  the  first  point,  that  the  determination 
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d  that  Board  ought  to  hare  boon  in  faror  of  the  claim  of  the  Hoi- 
had  land  compaDj,  and  not  ofthe  defendants. 

I  am  therefore  of  opinion,  that  a  nev  trial  should  be  awarded. 

Teates,  J.  The  2d  section  of  the  act  of  8th  April  1785,  expressly 
Mares,  that  all  applications  to  the  land  office  made  after  the  lOdi 
Uaj  following,  shall  have  priority  according  to  the  order,  in  which 
tluj  shall  severally  come  to  the  hands  of  the  secretaiy,  and  shall  be 
nunbered  accordingly  and  not  otherwise.  And  the  3d  section  directs^ 
that  the  deputy  surveyor  of  the  district,  or  the  direction  of  the  surveyor 
geoeial,  shall  duly  execute  the  warrants,  according  to  the  tenor  of  such 
famots.  These  clauses  are  free  from  all  doubt  and  ambiguity  ;  and 
itiong  expressions  must  necessarily  be  produced  to  show,  that  the  will 
ofthe  legislature  in  these  particulars,  has  been  changed.  I  have  not 
br  my  part,  been  able  to  discover  such  intention* 

Ifally  agree  with  the  plaintiff's  counsel,  that  the  priority  of  right 
rf  the  three  different  descriptions  of  warrants,  as  they  havd  classed 
ihem,  is  ascertained  by  the  law.  The  preference  of  the  first  class  rests 
ij  the  5th  sections,  on  their  number  ;  of  the  second  by  the  8th  section, 
on  their  delivery  to  the  deputy  surveyor  ;  of  the  third,  by  the  2d  and  8d 
ttedons,  on  their  date  and  number.  The  7th  section  in  my  idea,  re- 
htci  to  any  species  of  warrants  of  higher  numbers,  the  locations  where- 
of hsTe  been  desired  at  particular  places,  which  are  afterwards  super- 
nU  by  lottery  warrants  (and  no  others,)  of  a  lower  number.  Such 
m  the  words  of  the  law,  independent  however,  of  the  positive  provis- 
KiQB  of  any  law  on  the  subject,  it  seems  unqestionable,  that  the  not 
pmiing  an  early  indescriptive  warrant  with  due  diligence,  by  a  diliv** 
ay  of  such  warrant  to  the  deputy  surveyor,  and  application  for  a  sur- 
'^,  will  postpone  such  early  warrant  to  a  latter  one,  followed  up  by  a 
nrrev.  On  any  oAer  principles,  the  appropriation  of  lands  and  set- 
tleneDt  of  the  country,  would  wholly  depend  on  the  will  or  caprice  of 
Uinduals,  possessing  early  warrants,  as  to  the  times  when  they  thought 
Foper  to  reduce  the  same  to  a  certainty,  by  surveys. 

Bat  unless  the  8th  section  is  referred  to  lottery  warrants,  not  lodged 
or  left  with  one  of  the  deputy  surveyors,  within  the  thirty  days  after 
drawing  of  the  lottery,  the  priority  of  such  lottery  warrants,  consid- 
ered in  relation  to  other  warrants  of  the  same  class,  or  to  those  not 
dependent  on  the  lottery,  remains  in  my  apprehension,  unfixed  and  un- 
eettied.  The  words  descriptive  of  lottery  warrants,  in  the  2d  and  5ih 
isetioQS,  are  again  repeated  in  the  8th  section  ;  and  I  do  not  feel  myself 
itfiberty  to  convert  the  affirmative  words  of  the  legislature,  into  negative 
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terms.  I  see  no  necessity  for  so  doing.  The  construction  nnder  the 
intestate  act,  is  the  strong  case  relied  on  by  the  defendants'  connsel ; 
'^ where  the '  intestate  .  dies,  leaving  widow,  nor  lawful  issue,'' does 
not  appear  to  me  to  be  a  parallel  case,  because  there,  the  insertion  of 
tiie  word  '*  noj"  is  absolutely  necessary  to  give  a  meaning  to  the  clause, 
and  the  sense  of  the  passage  eridently  requires  it.  By  the  construc- 
tion, I  have  adopted  all  the  words  of  the  act,  so  far  as  they  respect, 
priority  of  right  under  warrants,  are  carried  into  full  operation,  and 
efery  string  of  the  instrument  renders  its  full  sound.  At  the  same 
tame,  I  freely  admit,  that  the  words  **  surveyor  general,''  in  the  begin* 
ning  of  the  8th  section,  are  wholly  unintelligible  to  me,  as  they  are 
used ;  and  I  find  myself  compelled  to  read  in  thehr  room^  **  deputy 
surveyor  of  the  district."  For  I  cannot  conceive,  how  the  registry  of 
warrants  by  the  surveyor  general,  in  the  order  they  shall  come  to  his 
office,  can  subserve  the  purpose  of  showing  the  order  and  preference  of 
survey  of  warrants,  expressly  made  to  depend  on  the  earliest  deliveiy 
thereof  to  the  deputy  surveyor  of  the  district.  But  by  substituting 
**  deputy  surveyor  of  the  district,"  for  *'  surveyor  general,"  the  object 
of  the  legislature  is  fully  attained.  When  such  lottery  warrants  of 
the  second  class,  are  registered  in  proper  books,  in  due  succession, 
by  the  deputy  surveyor,  in  the  order  they  shall  come  to  his  office,  all 
mistakes  are  prevented,  and  frauds  guarded  against. 

Thinking  as  I  do,  I  deem  it  superfluous,  to  decide  on  the  other  points^ 
made  by  the  counsel  in  their  argument.  But  I  cannot  avoid  sayingi 
that  the  certificate  and  re-direction  by  Hanna,  was  equally  as  proper 
and  correct,  as  the  direction  by  Barron,  under  all  the  ciroumstanoes  of 
the  present  case.  The  conduct  of  the  latter,  was  not  sanctified  by 
usage,  nor  the  usual  forms  of  the  office  of  the  surveyor  general ;  and 
therefore  could  not  be  considered  as  the  constructivo  act  of  the  prin- 
tnpal.  It  did  not  quadrcUe  with  the  spirit  of  the  words,  in  the  close 
of  the  2d  section  of  the  act,  that  "all  warrants  should  be  made  out  in 
their  proper  order,  as  soon  as  conveniently  might  be,  without  any  need- 
less delay,  and  without  partiality." 

The  want ,  of  registry  of  the  defendantis'  warrants,  by  the  surveyoi 
general,  cannot  affect  their  claim.  I  have  no  hesitation  in  saying,  thai 
^e  words  "  surveyor  general,"  have  been  inserted  through  mistake. 

On  the  whole,  I  am  of  opinion,  that  a  new  trial  should  be  granted. 
Smith,  J.     I  am  of  opinion  with  the  plaintiff  on  the  first  tw( 


1801]  OF' PENNSYLVANIA.  121 

f 
/ 

points ;  and  adverse  to  him,  as  to  the  legality  of  Barron's  direction. 

I  regard  the  words  of  the  second  section  of  the  law,  applicable  to 
wmrants  taken  ont  after  the  10th  May  1795,  as  perspicuous,  clear  and 
oplieit.  Their  priority  of  right  depends  on  their  date,  as  the  appli- 
tttions  come  to  the  hands  of  the  secretary  of  the  land  ofiSce.  Therefore 
tEe  most  unambiguous  expressions  are  necessary  to  deprive  such  war- 
nats  of  the  priority  arising  from  their  date.  The  words  of  the  8th 
ection  are  not  equally  clear  and  plain  ;  and  though  the  parenthesis  may 
bye  been  put  in  the  wrong  place,  yet  I  do  not  take  it  to  be  the  ofiSce 
of  jndges,  to  declare,  tha,t  an  express  provision  is  repealed  and  annulled  » 
by  subsequent  ambiguous  expressions  in  the  act. 

Sapposing,  however,  the  case  to  be  otherwise,  I  strongly  incline  to  be 
of  opinion,  that  the  re-direction  of  the  warrants  of  the  Holland  land 
company  by  John  Hanna,  the  assistant  of  John  Canan,  was  good  in  law. 
Canan  did  not  exceed  his  powers,  when  he  deputed  Hanna  to  sign  certifi.. 
cates,  and  give  re-directions.  These  were  acts  not  judicial  in  them- 
Belres,  but  merely  ministerial. 

I  also  think,  that  the  direction  of  the  defendants'  warrants,  to  the 
depu^  district  surveyor,  was  good  in  law,  and  sanctified  by  the  usage  of 
tliesorYeyor  general's  office.  The  defendants  had  paid  their  money  to 
tiie  state.  The  land  office  was  shut,  and  the  public  business  was  im- 
peded by  the  violent  fever  which  prevailed  in  the  city. 

On  the  first  point,  I  have  no  difficulty  whatever,  resting  on  my  mind. 
On  the  two  others,  I  have  stated  the  strong  inclination  of  my  mind, 
bat  give  no  explicit  opinion  thereupon. 

I  think,  a  new  trial  should  be  awarded. 

Brackenrindge.  J.  I  agree  with  the  chief  justice  in  his  general 
eoDstmction  of  the  law  of  8th  April  1785.  But  I  think,  that  either 
die  words  of  the  2d  section,  as  far  as  they  respect  the  warrants  in  dis- 
pate,  or  those  of  the  8th  section  must  fall,  being  contradictory  to  each 
other.  The  lottery  warrants  are  done  with,  when  we  come  to  the  8th 
lection.  Nothing  more  was  to  be  done  with  them.  Nothing  more  was 
seeded.  I  am  of  opinion,  that  we  must  either  insert  the  word  ^'  not,  " 
in  the  parenthesis  of  that  section,  or  must  transpose  the  parenthesis, 
in  the  manner  already  stated.  At  the  same  time,  I  see  no  reason  fo^ 
iltcring  the  words  "  surveyor.  "  The  view  of  the  legislature  was,  that 
the  surveyor  general  should  register  the  warrants,  for  the  purpose  of 
Meeting  them.  Their  great  object  of  the  8th  section,  was  to  prefer 
Vol.  m.  8  J 


1^2  GASES  m  TBE  SUPBEME  COURT  [1800 

the  diligent  warranteeSi  who  first  deJdvered  their  warrants  to  the  district 
deputy  surveyor. 

On  the  second  point,  I  was  induced  to  think  at  the  trial,  that  the 
certificate  and  re-direction  by  Hanna,  were  valid  acts,  and  differed 
therein  from  the  chief  justice.  I  now  think  differently,  and  view  it  as 
a  special  authority  given  to  the  district  surveyors  personally,  by  the 
law.  It  operates  as  notice,  and  the  deputy  surveyors  are  not  to  be 
supposed  to  know  the  hand* writing  of  their  different  deputies,  nor  bound 
to  act  in  pursuance  of  their  several  re-directions.  Yet  I  conceive,  if 
Brady  had  made  surveys  under  that  authority,  they  would  have  been 
valid.     Quod  fieri  non  debet  factum  valet. 

But  on  the  point  of  Barron's  direction,  I  have  no  doubts  of  its  ille- 
gality.  His  acts  were  inofficial,  and  went  beyond  the  usual  forms.  The 
warrants  of  the  defendants  were  neither  in  the  hands  of  the  surveyor 
general,  nor  in  his  own,  but  remained  in  the  city. 

On  this  last  ground  alone,  I  concur  in  awarding  a  new  trial. 

New  trial  granted,  per  tot  cur. 


■  »  •  <» 


William  Grahond,  John  LEABfY  and  Huqh  Holmes  executors  of 
David  Cay,  who  survived  Andrew  Clow  against  Thomas  Gib- 
son and  John  Gibson. 

The  certificate  of  counsel  on  an  appeal  from  the  Circuit  Court  resting  on  facts  not  ap. 
parent  on  the  record  to  the  Supreme  Court;  mast  be  made  during  the  sitting  of  the 
Circuit  Court 

Appeal  from  the  Circuit  Court  of  Allegheny  county. 

Mr.  Rawle  for  the  defendants,  offered  to  file  a  certificate,  signed  by 
himself  this  day,  that  whereas  the  justices  of  the  Circuit  Court  of  Al- 
legheny county  had  in  October  last,  ordered  a  judgment  to  be  entered 
in  this  cause,  for  want  of  an  affidavit  of  defence  under  the  20th  role 
of  the  Circuit  Court,  without  the  consent  of  the  defendants  or  their  at* 
torney,  and  through  the  said  attorney,  in  the  absence  of  his  clients,  was 
ready  and  willing  to  proceed  to  trial  of  the  merits  by  jury,  he  believed 
that  ^'  the  same  are  sufficient  in  law,  to  obtain  a  decision  in  favor  of 
his  clients,  and  are  not  made  for  the  purpose  of  delay  ; ''  according  to 
the  4th  section  of  the  late  law,  passed  20th  March  1799.  .(4  St.  Laws, 
864. 

Tjsates  and  Smith  Justices,  who  held  the  last  Circuit  Court  in 
Allegheny  county,  dedared,  that  though  they  retained  no   reool- 
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lection  of  the  partioolar  circanistanoes  of  this  case,  they  thought  it 
most  highly  improbable,  that  they  could  have  denied  the  defendants  a 
;,  or  that  the  facts  stated  could  have  happened. 


Shippen,  0.  J.  How  is  this  matter  to  be  ascertained  ?  Ought  not 
the  certificate  to  have  been  given  during  the  Circuit  Court,  when  if  any 
previous  misunderstanding  had  taken  place,  the  same  could  readily  be 
rectified  ?  Are  plaintiffs  on  obtaining  judgments  in  the  Circuit  Courts, 
10  wait  until  the  ensuing  term  in  the  Supreme  Court,  until  they  can  be 
informed,  whether  the  defendants  intend  to  appeal  ? 

Mr.  Rawle,  pro  def.     The  law  erecting  the  Circuit  Court,  does  not 
direct,  when  the  certificate  shall  be  subscribed  by  counsel ;  nor  any 
odier  rule  of  the  court  that  we  know  of.     If  the  party  is  dissatisfied  with 
the  decision  of  the  Circuit  Court,  he  may  appeal  by  the  expressions  of 
the  law,  to  the  Supreme  Court,  and  obtain  from  the  clerk  of  the  Cir- 
cuit Court,  a  record  of  all  the  proceedings,  and  file  the  same  with  the 
fTOthonotary  of  the  Supreme  Court,  before  the  next  term ;  in  failure 
vfaereof,  &c.,  but  no  appeal  shall  be  available,  unless  the  counsel  fo 
die  appellant  shall  state  in  writing,  his  reason  for  said  appeal,  certi- 
fying, &c.     All  these  pre- requisites  have  been  complied  with,  and  the 
defendants  apprehend  they  are  in  due  time.    Plaintiffs  may  proceed  to 
execution  on   their  judgments,  if  certificates  are  not  given  and  the 
^peals  entered  sitting  the  Circuit  Court;    but  the    appeal  in  such 
ease  is  in  nature  of   a    writ    of    error,   where    the    execution  is 
begun,  and  is  no  supersedeas  thereto.     This  action  was  removed  to 
tte  last  September  term,  and  by  the  rules  of  the  Circuit  Court,  no  af- 
fidavit of  the  defence  was  necessary  until  the  third  term.     Had  it  been 
lemovedto  March  term,  then  the  affidavit  might  have  been  required  at 
tbe  second  term,  by  the  20th  rule  of  the  court.     My  instructions  are, 
thit  the  Circuit  Court  directed  the  entry  of  the  judgment,  on  the  mere 
ground)  that  there  was  no  affidavit  of  defence. 

Mr.  E.  Tilghman  for  the  plaintiffs.  I  am  authorized  to  assert,  that 
tiie  judgment  was  taken  with  the  consent  of  the  attorney  for  the  de* 
C^dants.  The  entry  on  the  record  seems  to  show  this  :  ^'judgment 
for  &e  plaintiff,  the  debt  to  be  ascertained  by  the  clerk  of  the  Circuit 
C«iirt" 

Bj  the  court.     The  intention  of  the  legislature,  and  our  own  views 
in  demanding  the  certificates  of  counsel  in  several  instances^  by  our 
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rules  for  regulating  the  practice,  were  that  improver  delays  might  be 
obviated,  by  throwing  a  personal  responsibility  on  respectable  gentle- 
men o£  the  possession.  But  that  object  could  never  be  attained,  if  the 
certificates  were  to  depend  on  mere  information  of  facts,  not  agreed 
to  by  the  sitting  justices,  nor  admitted  by  the  adverse  counsel,  nor 
within  the  knowledge  of  the  person  subscribing  the  certificate.  Though 
the  law  is  silent  in  this  particular,  we  are  decisively  of  opinion,  that 
every  appeal,  resting  upon  facts  not  apparent  on  the  record,  should  be 
made,  sitting  the  Circuit  Court,  and  the  certificate  then  signed  by  coua- 
sel.  The  litigated  matters  are  then  fresh  in  the  recollection  both  of 
the  court  and  counsel,  and  can  be  truly  stated.  If  the  counsel  differ  in 
their  statements,  the  same  may  be  corrected  ]ff  the  court,  according  to 
the  real  circumstances  of  the  case.  The  certificate  in  this  instance 
comes  too  late  and  the  appeal  must  be  dismissed. 


-•♦ 


John  Philips  assignee  against  Matthew  Clarkson  and  Edwabd 

BONSALL. 

A  g^rantB  bnds  to  B,  subject  to  a  yearly  rent  charge,  with  right  of  entry  into  the  prem- 
ises, to  hold  until  the  rent  is  paid,  and  B.,  covenants  to  pay  the  yearly  rent  to  A., 
his  heirs  and  assigns.  B.,  grants  the  lands  to  C,  subject  to  the  first  rent  and  to  a 
new  created  rent  payable  to  himself,  and  eonveys  the  last  rent  to  W.,  who  afterwards 
becomes  entitled  to  part  of  the  first  rent  under  his  father^s  and  mother's  wills,  no  part 
of  the  first  rent  is  extinguished  hereby. 

Case  stated  for  the  opinion  of  the  court. 

Joseph  Morris  and  wife,  on  the  3d  August  1774,  conveyed  a  lot  of 
ground  situate  in  China  street,  in  the.  county  of  Philadelphia,  to  the 
defendants,  Matthew  Clarkson  and  Edward  Bonsall,  in  fee  ;  reserving 
a  rent  charge  thereout  of  forty  dollars  per  annum.  The  grantees  ex- 
pressly covenant  to  pay  the  said  rent  charge  to  the  said  Joseph  Morris, 
his  heirs  and  assigns  forever,  on  the  first  day  of  June  yearly,  the  first 
year's  rent  to  he  paid  on  the  1st  June  1776,  (FroiU  deed.)  A  right 
of  entry  was  reserved  to  hold  till  the  rent  paid. 

The  said  Joseph  Morris  and  wife,  by  deed  dated  the  2lst  October 
1776,  convey  and  assign  this  rent  charge,  {inter  alia^  with  the  right 
of  entry,  &c.,  to  Thomas  White,  in  fee.     (Froui  deed.) 

The  said  Thomas  White,  being  so  seized  of  this  rent  charge, 
by  a  codicil  to  his  will,  dated  November  6th  1776,  devises  it  to  his 
wife  Esther  White,  his  son  William  White  and  his  daughters  Sarah 
Charlotte  White  and  Mary  Morris  and  their  heirs,  equally  to  be  di« 
vided  between  them  ;  but  if  his  daughter  Sarah  Charlotte  dies  before 
him,  without  issue,  her  share  to  be  divided  between  her  other  sisters 
and  her  brother.  {ProtU  codicil.)  Her  sisters  were  Sophia  Hall  and 
the  said  Mary  Morris. 


i& 
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Bj  a  second  codicil ,  dated  26th  March  ITTS,  the  said  Thomas  White 
mendons  the  death  of  his  daughter  Sarah  Charlotte,  and  devises  the 
fourth  part  of  the  said  rent  charge  to  his  wife  Esther*  his  son  William, 
and  daughters  Sophia  and  Mary  in  fee.  (Prout  codicil.) 

The  said  Thomas  White  died,  seized  of  the  said  rent  charge,  on  the 
29th  September  1779. 

Sophia  Hally  widow,  one  of  the  devisees  aforesaid,  on  the  30th  April 
1782,  conveys  and  assigns  her  share  of  the  said  rent  charge,  and  all 
arrearages  to  her  mother  Esther  White,  in  fee  simple.  {ProiU  deed.) 

The  said  Esther  White  afterwards  made  her  last  will,  dated  27th 
July  1790,  wherein  she  devises  the  residue  of  her  estate  to  her  son 
William,  and  daughter  Mary,  in  fee,  as  tenants  in  common.  {Prout 
will.) 

The  said  William  White  and  wife,  and  Robert  Morris,  and  the  afore- 
said Mary,  his  wife,  by  deed,  dated  18th  December  1795,  for  a  valua- 
ble consideration,  convey^  and  assign  the  said  rent  charge,  and  all  ar- 
rearages thereof,  with  all  their  right  of  entry,  and  other  legal  means 
to  recover  the  same,  to  the  plaintiff  John  Philips,  in  fee.  {Prout  deed.) 

For  the  arrearages  of  this  rent  charge,  from  the  29th  September 
1779,  till  the  time  of  bringing  this  action,  being  eighteen  years,  is  the 
present  action  brought,  on  the  express  covenant  of  the  defendants  to 
pt]r  the  same  to  the  said  Joseph  Morris,  his  heirs  and  assigns,  forever. 

Bat  the  defendants  contend,  that  the  right  of  action  has  been  ez- 
tingoished  and  cannot  revive ;  because  the  defendants  Matthew  Clark- 
son  and  wife,  and  Edward  Bonsall  and  wife,  by  their  deed,  dated  20th 
September  1775,  granted  the  same  lot  to  a  certain  Morgan  Busteed, 
subject  to  the  said  rent  charge  of  40  dollars  per  annum-,  payable  as 
aforesaid,  and  reserving  a  rent  charge  of  40  dollars  per  annum,  addi- 
tional, payable  to  themselves,  in  fee.  {Prout  deed.) 

And  on  the  26th  June  1779,  the  said  defendants,  in  consideration 
of  800/.  continental  currency,  equal  to  15/.  specie,  conveyed  and  as- 
signed the  same  rent  charge  of  40  dollars,  and  all  their  estate,  right, 
title,  ke,  in  the  premises,  to  the  before  mentioned  William  White,  one 
of  the  assignees  to  the  plaintiff,  in  fee.  {Prout  deed.)  ^ 

And  the  said  William  White  remained  seized  in  fee  of  the  said  new 
created  rent  charge,  and  also  entitled  as  one  of  the  devisees  of  the  said 
Thomas  White  and  Esther  White,  to  a  right  of  entry,  in  case  the  first 
tent  charge  was  not  paid  until  the  18th  December  1795,  when  by  deed, 
in  consideration  nominally  of  Ss.,  but  the  real  consideration  1500  del- 
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lars,  the  said  William  White  conveyed  the  last  mentioned  rent  charge, 
and  all  arrearages  thereof ,  to  the  said  John  Philips,  the  plaintiff,  in 
fee. 

Mr.  Todd,  pro  quer.  Unless  the  plaintiff  succeeds  in  the  present 
form  of  action  he  is  without  remedy.  Busteed  has  died  insolvent,  and 
the  ground  is  vacant. 

It  may  be  objected,  that  the  whole  of  the  second  rent  of  40  dollars 
per  annum,  became  vested  in  William  White  by  the  defendants'  con- 
veyance, and  that  he  became  entitled  to  five  sixteenth  parts  of  the  orig- 
inal rent,  under  die  codicils  to  his  father's  will,  and  to  three  six- 
teenths under  his  mother's  will,  and  that  therefore  the  original  rent,  or 
one  moiety  thereof,  is  become  extinct.     It  is  true,  that  three  months 
before  his  father's  death  he  bought  in  the  second  rent,  with  a  power 
of  re-entry ;  but  he  never  was  seized  of  the  right  of  soil,  out  of  which 
tiie  rent  charge  issued.     On  his  father's  death  he  held  two  independent 
interests  in  the  two  species  of  rents,  a  claim  to  the  whole  of  the  second 
rent,  resting  in  himself  alone,  and  a  claim  to  a  part  of  the  original  rent 
as  a  tenant  in  common.    Dr.  William  White  had  but  a  mere  right  of 
entry  under  the  defendanlTs  conveyance,  which  ho  never  executed,  nor 
became  the  possessor  of  the  lands  which  belong  to  the  heirs  of  Busteed, 
and  consequently  never  became  responsible  for  the  original  rent.     Tins 
suit  is  founded  on  the  express  covenant  of  the  defendants  to  pay  to 
Joseph  Morris,  his  heirs  and  assigns,  the  yearly  rent  charge  of  40  dol- 
lars.   Nothing  can  be  clearer  than  that  an  express  covenant  binds  the 
party  in  a  lease,  though  the  lessee  assigns  it  over.    The  obligation  on 
Bitch  covenant  continues,  and  the  lessor  shall  not  be  deprived  of  his 
action  on  the  covenant  to  which  he  trusted,  by  an  act  to  which  he  can- 
not  object.  4  Term  Rep.  94,  98.    It  is  agreed,  that  the  lord  cannot 
have  t^e  land  and  the  rent  at  the  same  time  ;  but  if  the  conveyance 
from  the  lessee  to  the  lessor  be  not  absolute,  but  upon  condition,  as  if 
it  were  only  of  a  particular  estatu  of  shorter  duration  than  the  estate 
which  the  lessor  had  in  ^e  rent,  the  union  of  the  tenancy  and  rent  be- 
ing only  temporary,  the  rent  is  suspended  and  not  extinguished.  ^  Bac. 
Ab.  448.    Tit.  extinguishment  A.  Vaugh.  89,  199.    PoUexf.  142. 
To  work  an  extinguishment  of  the  rent  there  must  be  a  complete  holding 
of  the  premises  by  the  lord,  as  fully  as  he  held  the  rent.  Gilb.  on  Bents 
149, 150.    If  a  re-demise  of  the  premises  is  made  by  the  tenant[to  die 
lessor,  he  paying  a  new  rent,  the  old  rent  continues ;  and  no  part  of 
the  rent  on  the  first  contract  shall  be  suspended ;  because  the  tenant 
has  substituted  a  consideration  in  the  place  of  the  land,  which  was  the 
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consideration  of  the  entire  rent.     lb.  180, 1.  1  Vent  276. 
The  reason  here  given  will  fully  control  the  case  before  the  court. 

Mr.  Kairle,  pro  dtf.  The  plaintiff  has  made  a  speculating  bargain 
and  mnst  abide  by  its  legal  consequences.  It  is  contended,  on  our 
part,  that  as  to  one  half  at  least  of  the  rent  demanded,  the  same  is  ex- 
tisgoished  on  the  principle  of  apportionment,  and  that  the  plaintiff  is 
pednded  from  recovering  the  other  moiety  on  the  ground  of  circuity 
of  sction. 

Dr.  William  White  held  the  second  rent  charge  for  sixteen  years 
aibsohitely ,  and  during  great  part  of  this  time  had  a  right  of  entry  at 
fint  «8  to  five  sixteenths,  and  afterwards  as  to  one  half  of  the  origi* 
mI  rent  charge.     He  had  an  absolute  and  not   a  conditional  or  tem- 
porary estate  ;  and  the  case  must  be  considered  as  if  the   defendants 
kid  not  granted  over  to  Bnsteed.    The  grant  of  the  profits  of  land  is 
a  grant  of  the  land  itself.     Dr.  White  could  make  the  same  entry  aa 
to  his  proportion  of  the  rent,  which  his  father  might  have  made.      Co* 
paroenerB  may  maintain  separate  actions  for  rent,  and  debt  lies  on  a 
priri^  of  interest.    Now  the  present  suit  is  founded  on  the  neglect  of 
Villiam  White,  in  not  paying  the  first  rent  charge.     If  he  could  not 
aopport  this  action,  neither  can  the  plaintiff ;  for  Dr.  White  stands  in 
die  same  situation  as  the  defendants  formerly  occupied.     The  latter 
eumot  be  supposed  to  be  responsible  for  the  original  rents  after  hav- 
ing re-demised  the  premises  on  new  rents,  and  conveying  the  same  and 
aU  dieir  interests  and  rights  to  one  of  the  proprietors  of  the  first  rents. 
If  one  have  a  rent  charge  issuing  out  of  certain  lands  to  him  and  his 
beizB,  and  purchase  any  parcel  thereof  to  him  and  his  heirs,  the  rent 
diarge  is  extinguished.  Litt.  §  222.     But  if  the  father  purchase  parcel 
of  the  tenements  charged  in  fee  and  die,  and  this  parcel  descends  to 
die  son  who  has  the  rent  charge,  this  charge,  shall  be  apportioned  ac- 
cording to  the  value  of  the  land.     Litt.  §  224. 

Again,  as  to  a  moiety  of  the  rent  demanded,  if  the  defendants 
diould  pay  the  same,  they  might  recover  back  the  amount  from  Dr. 
William  White,  who  ought  to  have  procured  the  payment  thereof. 
This  proceeding  consequently  would  be  idle  and  vain.  The  policy  of 
die  law  does  not  permit  circuity  of  action.  4  Yin.  Ab.  582.  A  hav- 
ing declared  on  a  promissory  note  against  B,  made  by  G  to  A,  and  by 
lum  indorsed  to  B,  and  by  him  again  indorsed  to  A,  and  having  ob- 
tained a  verdict,  judgment  was  arrested ;  because  B  would  be  entitled 
to  recover  back  again  from  A  as  the  first  indorser,  the  identical  sum 
f(ff  which  he  obtained  the  verdict.  4  Term  Rep.  470. 
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Yeates,  J.  delivered  the  opinion  of  the  court,  in  the  absence  of  the 
chief  justice.    The  same  party  cannot  be  payer  and  receiver.     Hence 
arises  the  law,  that  when  the  title  to  the  rent,  and  the  possession  of 
the^premises  out  of  which  it  issues,  are  united  in  one  person,  the  form- 
er is  extinguished.     But  here  the  case  is  different.     Dr.  William  White 
came  in  as  assignee  of  the  newly  created  rent,  and  if  he  made  a  re- 
entry on  the  premises,  could  only  hold  the  same  until  the  rents  were 
paid.     The  property  of  the  ground  continued  in  Bus  teed  and  his  heirs, 
subject  to  the  payment  of  both  species  of  rents.     The  fallacy  of  the 
defendants'  reasoning,  rests  in  making  the  grant  of  the  newly  created 
rent,  tantamount,  to  the  re-assignment  of  the  land  itself.     Dr.  White 
had  only  a  qualified   and  conditional  estate  on  his  re-entry,   and  in 
such  case,  he  would  be  personally  responsible  only  for  the  period 
during  which  he  held  the  ground  on  privity  of  estate.     The  defendants 
are  answerable  from  their  privity  of  contract ;  and  cannot  reasonably 
complain  that  their  own  convenant  is  enforced  against  them.     Accord* 
ing  to  the  case  cited  and  Kunckle  v.  Wynick,  (1  Dall.  305,)  where  the 
lessee  expressly  convenants  to  pay  the  rent  and  assigns  over,  and  the 
lessor  accepts  rent  from  the   assignee,  an  action  will  lie  against  the 
lessee  for  the  subsequent  rent.     The  passages  cited  from  Gilbert's  trea- 
tise on  rents,  fully  establish  the  plaintiff's  right  to  recover  the  eighteen 
years  rent  in  arrear. 

Judgment  for  the  plaintiff. 


MARCH  TERM,  1801. 

CORAM,    SHIPPEN     CHIEF    JUSTICE,     YEATES,     SBOTH  AND   BRACKEN 

RIDOE,   JUSTICES. 


Rbspublica  against  Benjamin  Davis. 

In  a  suit  against  a  surety  on  a  recognizance  for  the  good  behavior;  the  confession  of 
the  principal  that  he  had  published  certain  libels  maj  be  given  ia  evidence.  Aliler 
of  the  admissions  of  counsel  for  the  principal,  on  a  fonner  cause ;  nor  can  the  Terdict 
and  judgment  in  the  fonner  cause  between  different  parties  be  received  in  evidence 
against  the  surety. 

Distributing  newspapers,  containing  libellous  matter,  and  the  clerk  of  the  printer  re> 
ceiving  payment  for  them,  evidence  of  the  publication  of  the  libel. 

Suit  in  debt  on  a  recognizance  for  1000  dollars,  conditioned  for  the 
good  behavior  of  Willam  Cobbet.  Plea  nil  debet. 


\ 


»01]  OP  PENNSYLVANIA.  129 

Ih6  ftction  against  Cobbet,  on  his  recognisance  for  2000  dollars, 
fu  tried  at  the  last  term,  and  a  verdict  and  judgment  were  obtained 
thereoD,  for  the  commonwealth. 

Mr.  M'Eean,  attorney  general,  offered  in  evidence,  the  admission  of 
Gobbet's  counsel,  on  the  former  trial,  that  he  had  printed  and  piiblished 
the  several  matters'  charged  against  him  as  libels. 

This  was  objected  to,  by  Mr.  Lewis  for  the  defendants,  and  overruled 
kj  the  court.  The  commonwealth  may  give  in  evidence  in  the  pres- 
est  suit  the  declarations  or  confessions  of  Cobbet  himself,  that  he 
m  the  author  or  editor  of  the  papers  in  question.  But  the  admission 
of  eoaiisel  in  another  cause,  between  different  parties,  cannot  affect 
.  die  present  defendant. 

The  attorney  general  then  contended,  that  the  verdict  against  Gob- 
bet and  judgment  thereon,  should  be  received  in  evidence.  The  sole 
point  to  be  ascertained  by  the  jury,  is,  whether  Cobbet  has  committed 
%  breach  of  his  recognizance  for  good  behavior.  What  better  testi- 
monj  can  be  produced  to  this  end,  than  to  show  a  recovery  against  him 
on  his  recognizance,  after  a  full  hearing  on  the  merits  ?  It  is  tanta- 
noont  to  a  conviction  on  an  indictment  for  a  libel,  and  the  same 
proofs  would  be  necessary  in  each  case.  Where  a  verdict  on  an  in- 
dictment is  founded  on  other  evidence  besides  the  party's  own  oath, 
there  the  conviction  may  be  given  in  evidence  by  the  party  injured  in  a 
dfilsait.  G-ilb.  L.  E.  80.  This  is  analogous,  to  principal  and  accessary 
in  criminal  proceedings.  Where  the  accessary  is  brought  to  trial,  af^ 
ter  the  conviction  of  the  principal,  it  is  not  necessary  to  enter  into  a 
detail  of  the  evidence,  on  which  the  conviction  was  founded.  Fost. 
S65.  If  to  slander,  in  charging  the  plaintiff  with  a  felony,  a  justifica- 
tion be  plead,  and  it  be  found  for  the  defendant,  the  verdict  amounts 
to  a  conviction  of  the  offence. 

[Yeates,  J.  denied  this,  and  said  it  amounted  only  to  finding  of  the 
indictment  by  the  grand  juiy,  (4  Term.  Bep.  293,)  and  was  sufficient 
to  pat  the  party  accused  on  his  trial.] 

A  record  of  a  judgment  of  ouster  against  two  bailifi'S  under  whom 
the  defendant  claimed  his  election,  good  evidence  against  him.  2  Stra. 
1109.  A  judgment  given  against  one  Leigh,  for  usurping  the  office 
of  mayor,  was  held  to  be  admissible,  but  not  conclusive  evidence^ 
sgunst  a  chief  burgess  holding  under  him.  5  Burr.  2598.  Wherever 
a  matter  comes  to  be  tried  in  a  collateral  way,  the  decree  of  a  coort 
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No  evidence  was  givea  of  the  particular  repairs  dooe  to  the  ship, 
fzoept  that  a  gentleman,  who  was  casually  at  Rotterdam,  proved  that 
some  painting  and   wainscoting  was  done  to  her  there  ;  nor  was   any^ 
protest  of  the  captain  shown  that  he  had  met  with  damage  at  sea. 

The  ship  had  sailed  from  Liverpool  to  Rotterdam  with  a  cargo  on 

board,  whereof  the  aforesaid  Howard  was  supercargo,  and  the  freight 
of  525/.  currency  was  credited  to  the  defendant,  but  the  time  of  its 
i^eceipt  by  the  captain  did  not  appear.  On  the  18th  August  1795, 
Barclay  and  Co.  wrote  to  the  captain,  complaining  of  his  silence  to 
them,  and  that  they  had  not  received  his  freight,  and  urging  the  speedy 
remittance  thereof  to  them.  This  letter  the  Captain  received  at  Rot* 
terdam.  The  vessel  afterwards  proceeded  to  London,  where  she  was 
sold  by  the  defendant's  orders,  and  the  money  paid  by  Captain  Foster 
to  the' agents  there. 

It  was  proved,  that  the  Captain  was  in  indigent  circumstances  be- 
fore he  was  received  into  the  employ  of  the  defendant,  and  that  while 
he  sailed  under  him,  he  made  three  shipments  on  his  own  account,  the 
first  of  about  100  dollars,  the  second  of  40  guineas,  and  the  third  of 
coffee  to  the  value  of  1000  dollars.  Two  of  the  shipments  were  after* 
wards  attached  by  his  creditors.  On  the  21st  June  1796,  the  defen- 
dant settled  with  Captain  Foster  in  Philadelphia,  and  the  balance  due 
to  the  owner  was  25/.  4^.  5d,  but  the  account  was  so  completely  and 
irregularly  stated,  that  it  could  not  be  ascertained  thereby,  how  the 
account  stood  between  them  at  different  periods,  and  particularly  in  the 
latter  end  of  August  1795.  The  disbursements,  &;c.  of  the  captain 
on  account  of  the  ship  were  stated  in  one  general  charge  of  1770/. 
12s.  2d.  and  the  180/.  7s.  6d.  sterling  was  not  credited  to  the  owner. 

Mr.  Moylan  for  the  defendant  insisted,  that  the  most  fatal  conse- 
qmences  must  necessarily  arise  to  the  owners  of  ships,  from  the  general 
powers  contended  on  the  part  of  the  plaintiffs,  to  be  lodged  in  the 
siasters  of  vessels  abroad.  The  former,  in  a  circuitous  voyage,  must 
be  wholly  at  the  mercy  of  the  latter,  and  frequently  be  exposed  to 
run.  If  the  Sophia  had  needed  repairs  or  provisions  those  facta 
were  capable  of  other  proof,  and  much  less  exceptionable  than  the  tes- 
timony of  Captain  Foster.  Perhaps  on  principles  of  general  policy,  on 
such  a  case,  he  would  be  deemed  an  incompetent  witness,  though  f  orti* 
fied  with  a  release:  at  any  rate  his  situation  detracts  much  from 
hije;  credit.  The  intercourse  between  Rotterdam  and  London  is  very 
re^dy,  and  furnished  the  captain  with  abundant  opportunity,  during 
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Us  long  continuance  in  port,  to  obtain  cash  from  Barclay  and  Co.  if 
my  necessaries  were  really  wanted  for  the  vessel.  The  bill  of  exchange 
for  the  money  loi^ned  was  not  presented  for  an  obyions  reason,  the 
igents  in  London  being  fully  conusant  of  the  circumstances  of  the 
Sopida.  The  diree  shipments  by  the  master  afford  a  strong  presump- 
tioD,  that  part  of  the  money  waa  applied  to  his  private  use.  Exclusive 
of  the  money  taken  up,  he  was  indebted  to  his  owner,  on  a  settlement, 
in  25/.  4«.  5d. 

It  is  clear,  that  the  captain  can  hypothecate  his  vessel  only  in  case 
of  necessity  ;  such  a  necessity  as  this,  that  if  he  did  not  take  up  the 
money,  the  voyage  would  be  defeated,  or  at  least  retarded.  2  Dall. 
195.  This  does  not  appear  to  be  the  case  here.  Painting  and  wains- 
coting the  vessel  are  all  the  repairs  we  have  heard  of,  and  it  was  highly 
unnecessary  to  borrow  money  for  those  purposes  in  a  foreign  port. 
Ship  owners  must  make  good  the  acts  of  the  masters.  The  master 
my,  if  need  be,  in  a  strange  countxy,  with  the  advice  of  his  mariners, 
borrow  money  on  some  of  the  tackle,  or  sell  some  of  the  merchandize, 
bat  he  cannot  make  his  owners  personally  liable.  1  Moll.  Lib.  2,  c.  2, 
1 14..  The  persons  of  the  owners^  are  no  ways  made  liable  by  the  act  of 
the  master  for  moneys  taken  up  in  a  foreign  poi*t.  If  the  master  takes 
np  money  on  bottomry,  where  there  is*  no  occasion,  he  only  is  liable  ; 
bat  it  is  otherwise,  where  there  is  such  occasion,  though  the  master 
misapplies  it.  2  Moll.  Lib.  2,  c.  11,  §  11.  Beawes  Lex  Mercat.  98, 
99.  The  master  can  have  no  cre(Ct  abroad,  but  upon  giving  security, 
by  hypothecation.  1  Salk.  35.  S.  C.  2  Ld.  Raym.  982.  If  evident 
Beeessity  alone,  then  can  justify  hypothecation  by  the  master,  can  he, 
ibroad,  bind  his  owners  withoi^t  such  necessity  ?  He  surely  cannot 
bind  the  persons  of  his  owners  in  a  foreign  port.  2  Dall.  195.  As  to 
the  case  of  Rich  executor  v.  Coe  etal,  Oowp.  686,  it  respected  neces* 
sines  furnished  in  the  port  of  the  owners ;  and  if  the  observations  of 
Lord  Mansfield,  {lb.  639,)  that  ^*  whoever  supplies  a  ship  with  neces- 
nries,  has  a  treble  security  ;  1st.  the  person  of  the  master ,  2d.  the 
specific  ship  ;  3d.  the  personal  security  of  the  owners,  whether  they 
know  of  the  supply  or  not,"  are  confined  to  the  case  then  before  the 
fioort,  they  certainly  are  not  law,  because  the  captain  cannot  bind  the 
^«8el  in  his  home  port.  2  Wms.  867.  Doug.  97.  Vide  1  Term  Eep. 
108. 1  Yez.  155.  [To  which  the  counsel  for  the  plaintiffs  fully  as- 
sented.] 

The  statute  of  7  Geo.  2,  c.  15,  §  1,  prevents  the  captain  from  bind- 
^  the  owners  beyond  the  value  of  the  vessel,  by  the  embeszlement 
of  himself  or  mariners. 
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Messrs.  IngersoU  and  Franklin,  pro  quer.  This  is  undoubtedly  a 
harsh  defence,  in  the  language  of  Lord  Hardwicke.  1  Vez.  154.  If 
my  servant  breaks  my  carriage,  so  that  it  cannot  be  made  use  of,  and 
afterwards  procures  the  coachmaker  to  repair  it,  and  my  family  have 
the  benefit  of  it  thus  repaired,  shall  I  not  be  obliged  to  make  the  trades- 
man compensation  ?  When  the  Sophia,  by  means  of  the  money  ad- 
vanced by  the  plaintiffs  to  pay  for  necessaiy  repairs,  provisions,  and 
seamen's  wages,  is  enabled  to  arrive  at  London,  and  is  sold  at  an  en- 
hanced price  there,  and  the  defendant  receives  the  benefit  thereof,  shall 
he  not  repay  the  money  thus  taken  up  b;^  his  agent  and  factor  at  Rot- 
terdam ?  ^'  If  the  owner  keeps  the  ship,  he  keeps  her  subject  to  the 
charge  the  master  has  brought  upon  her.  His  keeping  of  the  ship  is 
proof  of  his  assent,  and  so  brings  him  within  the  rule  stated  in  Sid. 
411.'^    Per  BuUer.  1  Term  Rep.  78. 

It  is  freely  admitted,  that  the  lender  of  money  to  the  commander  of 
a  ship  must,  for  his  own  security,  ascertain  that  the  vessel  needed 
repairs,  and  that  the  owner  had  no  goods  on  board.  This  is  fully  sworn 
lo  by  Captain  Foster  here,  who  has  no  interest  whatever  in  the  cause, 
and  the  plaintiffs  aboard  could  have  no  inducement  to  act  with-  him 
coUusively.  Howard  went  supercargo  to  Rotterdam,  and  must  neces- 
sarily have  known  the  true  state  of  the  vessel,  her  stock  of  provisions, 
&;c.  It  was  merely  accidental,  that  any  stranger  should  be  found  at 
the  trial, who  saw  the  wainscoting  and  painting  performed  in  Holland. 
Independent  of  the  release,  the  master  must  have  accounted  with  the 
lenders  of  the  money,  or  his  owner  ;  and  if  was  indifferent  to  him  with 
whom  he  could  account.  Nothing  can  be  inferred  from  the  irregular 
manner  in  which  the  account  is  stated.  But  if  Foster  had  money  in  his 
hands,  would  he  have  called  on  George  Barclay  and  Co.  for  such  small 
sums  of  money  as  15/.  5*.,  201,  and  10/.  IT*.  9rf,  in  April,  May  and 
June  1795?  Or  would  they  in  October  following  have  paid,  him  118/. , 
with  all  their  knowledge  of  the  vessel's  circumstances  ?  These  differ- 
rent  sums  are  credited  to  the  defendant  in  the  account. 

As  to  the  captain's  three  shipments,  the  plaintiffs  have  nothing  to 
do  with  them  ;  but  the^f  may  be  fairly  concluded  to  have  been  made  on 
credit,  his  creditors  having  attached  two  of  them.  If  the  validity  of  a 
master's  taking  up  money  on  his  voyage  abroad,  is  to  depend  on  the 
state  of  the  accounts  between  him  and  his  owner,  it  is  impossible  for  a 
stranger,  who  depends  on  the  credit  of  the  vessel  or  owner  for  re-pay- 
ment, to  be  made  secure ;  for  he  has  in  the  nature  of  things  no  safe 
source  of  information.  But  if  the  money  be  borrowed  for  a  neces- 
saiy  purpose,  though  it  is  afterwards  misapplied,  the  owner  having  re- 
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poeed  mpre  confidence  in  his  captain  than  the  foreigner  who  lends, 
ought  rather  to  suffer.  The  master  of  a  ship  buys  provisions,  sailSi 
kCj  and  has  money  from  his  owners  to  pay  for  them,  but  fails,  with- 
out paying  the  money,*  the  owners  are  liable  to  pay  in  proportion  to 
tiieir  respective  shares  in  the  ship  ;  and  the  master  of  a  ship  is  but  a 
serrant  to  the  owners.     2  Yern.  643. 

It  cannot  escape  reflection,  that  when  the  present  money  was  loaned, 
the  war  raged  in  Holland. 

The  defendants'  counsel  has  insisted,  that  thoagh  the  master  may 
take  np  money  abroad  by  way  oE  hypothecation  in  a  case  of  necessity, 
jet  he  is  not  entitled  to  borrow  on  the  credit  of  his  owners,  so  as  to 
charge  them  personally,  even  if  there  be  an  evident  occasion.  We 
take  the  maritime  law  to  be  otherwise  ;  and  that  the  master  may  bor- 
row money  in  a  foreign  port  in  such  case  of  evident  necessity,  for  the 
benefit  of  his  owners  and  on  their  credit,  and  at  the  common  rate  of 
interest,  and  thereby  make  them  personally  liable  ;  though  he  cannot 
subject  them  to  the  exorbitant  premium  of  30  and  40  per  cent,  on  the 
som  taken  up,  as  he  may  subject  the  vessel  by  way  of  hypothecation. 
The  latter  mode  creates  no  personal  liability  of  the  owner.  14  Yin. 
Ab.  330,  pi.  9.  A  master  of  a  ship  having  pledged  the  ship  for  the 
expenses,  &c.,  laid  out  upon  her  abroad,  the  master's  act  was  held 
binding  on  the  owners,  by  the  master  of  the  rolls,  after  some  hesita- 
tion. 1  Yez.  443.  This  case  is  not  fully  stated,  but  it  would  seem 
from  the  objections  stated,  that  common  interest  was  only  taken,  and 
that  the  debt  did  not  depend  on  the  safe  arrival  of  the  ship.  In  the 
same  book,  156,  Lord  Hardwicke  by  his  reasoning  implies,  that  the 
act  of  the  master  can  create  an  assumpsit  in  the  course  of  the  voyage, 
between  the  ship  owner  and  the  person  who  does  work  on  her.  In  the 
moch  disputed  case  of  Yates  v.  Hall,  all  the  judges  agree  in  this 
opinion.  Willes,  J.,  says,  the  owner  shall  answer  the  act  of  the  mas- 
ter generally.  If  a  ship  be  driven  into  a  foreign  port,  and  a  thorough 
repair  become  necessary,  and  the  master  directs  such  repair,  which 
unoants  to  more  than  the  value  of  the  ship,  I  think  in  that  case  the 
owner  would  be  liable.  1  Term  Rep.  75.  Ashurst,  J.  remarks,  thai 
Boccus  lays  it  down  as  a  rule.  No.  32,  that  in  all  cases,  owners  are 
bound  by  the  contract  of  the  master.  There  are  only  two  exceptions 
to  the  general  rule,  one  in  the  case  of  hypothecation,  where  credit  is 
gi?eD  to  the  ship  only,  the  other  in  the  case  of  a  ransom  bill.  Jb.  76. 
Boiler,  J.,  admits,  that  the  master  can  bind  the  owner  by  contracts 
made  for  his  benefit,  but  not  beyond  the  value  of  the  ship  and  cargo. 

*  Id  Samsaii  ▼.  Bragington,  1  Yez.  448,  Sir  John  Strange,  master  of  the  roQi,  said, 
this  seemed  to  be  a  tnuisaction  at  heme. 
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Ih.  77.  And  Lord  Mansfield  says,  that  as  between  the  captors  and 
the  owners,  the  captain  had  a  power  to  ransom  as  far  as  the  value  of 
the  ship  and  cargo.  /A.  80. 

These  authorities  are  highly  respectable  ;  and  there  can  be  no  diffi- 
culty in  pronouncing,  that  taking  up  reasonable  sums  in  a  foreign  port 
at  the  usual  interest  on  the  master's  bills  for  repairs  of  the  vessel,  pro- 
visions, &c.,  where  it  is  absolutely  necessary  to  raise  an  immediate 
supply  of  cash,  is  much  more  beneficial  to  the  ship  owners,  than  the 
hypothecation  of  their  ships,  at  an  extravagant  profit  to  the  lenders, 
depending  on  the  contingency  of  their  safe  arrival. 

By  the  court.  The  first  fact  to  be  determined  by  the  jury  is,  wheth- 
er there  existed  a  plain  evident  necessity,  obliging  the  master  to  bor- 
row money  for  repairs,  provisions,  &c.,  in  order  that  he  might  prose- 
cute his  voyage.  The  proof  on  this  head  depends  chiefly  on  captain 
Foster,  o£  whose  credibility  the  jury  are  the  exclusive  judges.  He 
swears  to  the  ship  being  detained  at  Rotterdam  by  an  embargo,  and 
the  great  need  he  stood  in  of  money  for  necessary  repairs,  provisions, 
and  seamen's  wages  ;  that  the  180/.  7^.  6d.  sterling  was  fully  ex- 
pended on  the  vessel ;  and  without  that  sum,  he  could  not  have  prose- 
cuted his  voyage  to  London.  The  plaintiffs  were  bound  to  see,  that 
the  master  had  absolute  occasion  for  the  money  for  necessary  repairs, 
and  that  the  owner  had  no  goods  on  board  whereby  the  money  mi^it 
be  raised :  but  if  such  occasion  really  existed,  it  could  not  be  expected 
that  they  should  inform  themselves  of  the  state  of  the  accounts  be- 
tween him  and  his  owner  ;  because,  on  this  head,  all  they  could  collect 
must  necessarily  be  From  the  master. 

So  imperfectly  is  the  settled  account  stated,  that  we  cannot  now 
conclude  how  the  balance  stood  on  the  31st,  August  1795,  nor  when 
the  freight  was  paid  to  the  captain,  or  paid  over  to  George  Barclay 
and  Go. 

It  is  worthy  of  observation,  that  Foster  had  a  lien  on  the  goods  for 
their  freight  from  Liverpool  to  Rotterdam,  and  as  the  contrary  does 
not  appear,  we  must  presume  that  it  was  paid  in  the  common  course  of 
trade,  on  the  delivery  of  the  cargo.  Howard,  one  of  the  plaintiffs, 
was  the  supercargo,  and  bound  for  the  payment  of  the  freight.  From 
this  peculiar  character,  it  must  naturally  have  occurred  to  him,  when 
the  master  applied  to  him  for  cash,  to  inquire  what  had  become  of  the 
freight  money.  The  525/.  had  not  been  remitted  to  the  def endant'« 
agents  in  London  on  the  15th  August  1795 ;  for  of  this  they  com- 
plain in  their  letter.    And  it  would  seem  strangei  either  that  the  cap- 
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tun  should  borrow  money  for  repaim,  wken  he  fatdihis  sum  in  hili 
lands  belonging  to  his  owner ;  or  remit  the  eseh,  while  he  was  so 
ffea&j  in  need  of  specie  for  his  yessel.  In  this  view,  the  plaintiffs 
euDot  be  considered  as  mere  strangers  to  Foster's  transactions. 

A  maritime  question  has  been  made  at  the  bar,  that  though  a  mas* 
termaj  in  case  of  necessity  hypothecate  this  vessel  abroad  for  repairs, 
jet  that  he  cannot  in  such  case  borrow  money  on  the  credit  of  his 
owner,  and  charge  them  personally  thereby. 

It  most  be  admitted,  that  the  law  formerly  was,  as  is  stated  by 
tlie  defendant's  counsel ;  and  so  we  held  in  1792,  in  the  case  cited. 
But  the  late  determinations  have  effected  a  variation  in  this  particular. 
The  power  of  the  master  of  a  ship  to  take  money  on  hypothecation 
k  necessaries  for  a  ship  while  she  is  on  the  voyage,  is  said  to  be 
Iiighly  necessary,  and  that  convenience  requires  it.  Per  Ld.  Chief 
Jtttice Eenyon.  3  Term  Bep.  269.  The  power  of  stipulating  an  ez- 
tnordinaiy  profit  to  loaners  of  money  in  foreign  ports,  in  cases  of 
great  need,  depending  on  the  event  of  the  vessePs  safe  arrival,  seems 
nD  adapted  to  every  exigency.  But  hypothecations  at  exorbitant 
niee  of  interests  are  certainly  more  disadvantageous  to  ship  owners, 
tbu  borrowing  reasonable  sums  in  parts  abroad,  on  tiie  credit  of  the 
ovnen,  at  the  common  rate  of  interest.  To  charge  the  owners  in  the 
ktsrmode,  the  occasion  of  borrowing  should  be  clear  and  manifesti 
ladthe  sums  not  extravagant,  and  the  transaction  to  be  consistent 
with  the  most  perfect  good  faith. 

If  the  Sophia  was  sold  in  London,  at  an  increased  price,  on  account 
of  die  money  expended  on  her  in  Rotterdam,  it  is  a  very  equitable  con- 
B<ieration  on  the* part  of  plaintiffs  ;  and  yet  if  the  money  was  advanc- 
ed on  Posterns  credit,  Crawford  was  not  bound  thereby.  The  case 
woes  before  us  for  decision,  very  imperfectly  in  point  of  proof. 
%  was  not  the  bill  of  exchange  duly  sent  forward  to  London,  and 
Ared  for  payment  ?  It  would  have  led  to  immediate  inquiries  which 
vodd  hare  detennined  with  certainty,  tiie  necessity  and  occasion  of 
tiking  up  money  at  Rotterdam.  Some  suspicion  ipust  arise  on  this 
^ ;  bat  let  it  not  weigh  more  than  it  deserves.  The  court  will  only 
*^)  that  while  juries  should  entertain  a  jealousy  of  ship  captains  im- 
pvperlyranning  their  owners  in  debt,  in  foreign  parts,  they  should  not 
k  unmindful  of  those  foreigners,  who  advance  bona  fide  y  their  money 
fei  oor  merchants  abroad,  and  thus  promote  our  interests  as  a  com- 
■TOal  people. 

Verdict  for  the  defendant. 
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Lessee  o£  Miohabl  Jot,  EFFmaHAK  Lawbenob,   John  Field  and 
Nathaniel  Falconer  against  Philip  Wageb.  ^ 

A  supposed  bankrupt  assigns  by  apU  words  in  considewtion  of  5«.,  his  estate  to  the 
commissioners,  or  the  use  of  his  creditors  claiming  under  the  commissioa.  The  pro- 
ceedings ail  for  want  of  a  sufficient  petitioning  creditor.  No  interest  vests  by  the 
assignment. 

Motion  to  set  aside  a  nonsuit,  in  an  ejectment  for  two  lots  of 
ground  in  the  city  of  Philadelphia. 

The  lessors  of  the  plaintiff  founded  their  claim  under  Christian 
Wirtz,  who  was  seized  of  the  premises  in  fee.  He  assigned  all  his  es- 
tate to  Matthew  Olarkson  and  others,  commissioners  named  in  a  com- 
mission of  bankrupt  awarded  against  him,  in  consideration  of  58.  in 
trust  to  collect  the  outstanding  debts,  sell  his  property  real  and  per- 
sonal, and  apply  the  proceeds  thereof  to  the  payment  of  his  debts  rate- 
ably  under  the  commission. 

The  commissioners  afterwards  reciting  the '  proceedings  under  the 
commission,  grant  and  conrey  (as  much  as  in  them  lay,  and  they  law- 
fully may,)  all  his  estate,  real,  personal  and  mixed,  to  the  lessors  of 
the  plaintiff,  elected  as  assignees  by  the  creditors,  in  trust  nevertheless, 
to  and  for  the  use,  benefit  and  advantage  of  all  the  creditors  of  the 
said  Christian  Wirtz,  who  may  come  in  duly  and  seek  relief  under  the 
said  commission.  And  the  assignees  covenated,  that  they  would  act 
under  the  commission  with  diligence,  and  pay  the  several  dividends  to 
the  creditors  respectively,  claiming  and  proving  their  debts  under  the 

commission. 
Previous  to  the  issuing  of  the  commission,  on  the  22d  May  1787, 

Wirtz  conveyed  to  Philip  Wager  and  Hannah  his  wife,  daughter  of 
the  said  Wirtz,  the  two  lots  of  ground  in  question,  without  any  pecu- 
niary consideration ;  and  afterwards  on  the  30th  June  following,  con- 
veyed another  lot  of  ground  to  Dr.  Charles  Moore,  for  a  valuable  con- 
sideration, snd  without  notice  of  my  act  of  bankruptcy. 

Christian  Wirtz  and  his  son  William  Wirtz,  were  partners  in  trade, 
and  on  the  80th  March  1787,  the  creditors  executed  a  release  to  the 
said  William  of  all  their  demands  against  him,  in  order  to  enable  him 

to  collect  the  outstanding  debts  due  to  the  company,  for  the  use  of  the 
creditors. 

On  an  ejectment  brought  against  Theophilus  Cossart,  the  tenant,  of 
Dr.  Moore  for  the  latter  lot  of  ground,  a  verdict  passed  for  the  defen- 
dant, on  the  ground  that  the  debt  of  the  petitioning  creditor  had  not 
arisen  on  a  contract  subsequent  to  the  passing  of  the  bankrupt  act  oa 
the  17th  September  1785,  and  this  court  on  argument  refused  to  grant 
anew  trial,  in  September  term  1791.  2  Dall.  126. 
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Effiogham  Lawrence  brought  a  suit  against  Christian  Wirtz,  snrvi- 
liDgputDer,  (his  son  William  having  died  insolvent,)  in  the  district 
eoort  of  Pennsylvania,  to  April  term  1792,  to  which  he  pleaded  in  bar 
die  aforesaid  release  to  his  son,  and  that  he  was  a  certificated  bankrupt, 
^D  which  a  judgment  of  non  pros. ,  was  entered. 

On  the  trial  of  the  present  cause,  the  plaintiff  rested  on  the  suf- 
Sdencj  of  the  deed  from  Christian  Wirtz  to  thecommissioners,  and 
their  conveyance  to  the  assignees,  independent  of  any  bankruptcy; 
hit  the  court  being  of  a  different  opinion,  a  non-suit  was  taken,  with 
leare  to  move  to  set  it  aside. 

In  December  term  1799,  the  motion  was  made  and  argued  by  Messrs. 
Lewis  and  E.  Tilghman  for  the  plaintiff,  and  Messrs.  Bawle  and 
M'Eean  for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  the  act  for  regu- 
lidon  of  bankruptcy,  passed  on  the  17th  September  1785,  vested 
ihe  whole  estate  in  the  commissioners,  without  any  aigssnment  by  the 
baolnnpt.  2  Dall.  Laws,  370,  §  4.  The  present  assignment  was  exe« 
eoted  before  the  supplement  passed  on  the  15th  March  1787,  which 
directs,  that  unless  the  bankrupt  shall  execute  a  conveyance  of  all  his 
estate,  real,  personal  and  mixed,  whatsoever  and  wheresoever,  he  shall 
Mtbe  entitled  to  a  certificate  of  conformity.  2  Dall.  Laws,  495,  §  5, 
Tbe  assignment  in  this  instance  therefore,  was  merely  voluntary  on  the 
part  of  Wirtz,  and  no  law  obliged  him  to  make  it.  The  act  was 
deemed  beneficial  to  him  at  the  time,  though  under  existing  circum- 
stances, he  was  falsely  thought  a  bankrupt.  The  legal  and  equitable 
iotffest  in  the  premises  passed  by  his  deed  to  the  commissioners,  in 
consideration  of  5s.  and  apt  words,  ^^  grant,  bargain,  sell,"  are 
made  ase  of  for  this  purpose.  Though  the  trust  is  declared  to  be  for 
Aense  of  the  creditors,  claiming  under  the  commission,  and  thereby 
Rodered  impracticable,  yet  the  court  may  properly  construe  it  to  enure 
for  the  benefit  of  all  the  creditors  ;  and  there  is  no  greater  reason  in 
establishing  an  unrecorded  mortgage,  than  the  present  deed,  against 
die  party  himself.  A  deed  which  cannot  take  effect  either  as  a  bar* 
gain  and  sale,  release  or  feoffment,  may  operate  as  a  covenant  to  stand 
sosed,  ui  res  magis  t>aleat  quam  perecU.  2  Wils.  22.  If  sufficient 
^ipearB  in  the  instrument,  to  show  the  intention  of  the  par^,  it 
shall  take  effect,  if  by  law  it  can,  though  not  according  to  its  proper 
form.  No  one  shall  dispute  his  solemn  deed.  Oowp.  600.  What 
fiffcrenee  can  be  pointed  out  between  that  case  and  the  present, 
oeept  the  mere  possession  ?  Though  a  release  be  void  as  a  common 
hw  eonreyanoe,  it  being  to  convey  a  freehold  to  commence  in 
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fntvTe,  yet  it  shall  have  the  effect  and  operation  of  a  covenant 
to  stand  seized  to  uses.  2  Wils.  75.  When  the  intent  is  appa- 
rent to  pass  the  land  by  one  way  or  another,  there  it  may  be  good 
either  way.  Shop.  Touch.  82,  83.  One  shall  not  recover  agaiDSt 
his  own  covenant  in  ejectment.  4  Burr.  8208.  Judges  are  commended 
for  being  a&iuti  in  inventing  reasons  and  means  to  make  acts 'accord- 
ing to  the  just  intent  of  the  parties,  and  to  avoid  wrong  and  injury, 
which  by  rigid  rules  might  be  brought  out  of  the  act.  Hob. 
277. 

It  is  said,  that  only  two  adversary  bankrupt  cases  have  occurred  in 
this  state,  and  diat  this  is  one  of  them.  Unless  the  deed  is  establish- 
ed, the  creditors  lose  every  thing.  The  proceedings  under  the  com- 
mission of  bankrupt  have  been  adjudged  invalid  ;  and  if  the  creditors 
sue  Wirtz,  the  release  to  his  son  as  a  copartner  defeats  the  suit,  though 
made  for  very  different  purposes.  The  administering  complete  justice 
is  the  object  of  all  laws  and  courts ;  and  if  deeds  cannot  operate  in 
one  form,  they  shall  operate  in  that  which  may  effectuate  the  intention. 

The  evident  intent  of  this  assignment  was,  that  the  moneys  collected 
on  the  sales  of  the  real  and  personal  estate  of  Christian  Wirtz,  should 
go  to  the  benefit  of  his  honest  creditors. 

The  defendant's  counsel  insisted,  that  the  conveyance  made  to  him 
was  on  the  most  valuable  consideration,  that  of  marriage  ;  and  it  was 
perfectly  conscientious  in  him  to  retain  the  premises.  The  proseca- 
tion  of  the  commission  of  bankrupt  had  been  very  hard  and  vigorous 
on  Christian  Wirtz,  and  he  had  been  tricked  into  an  acknowledgment 
of  the  debt  on  which  the  petition  was  founded.  Owing  to  a  radical  de- 
fect in  the  proceedings,  of  there  being  no  sufficient  petitioning  creditor, 
the  proceeding,  under  the  petition  were  totally  invalid,  and  could  nei- 
ther minister  relief  to  Wirtz,  nor  his  creditors.  The  commission 
and  every  step  under  it  were  mere  nullities. 

Tne  conveyance  by  Wirtz  to  the  commissioners  contemplated  a  valid 
commission  of  bankrupt.  The  moneys  to  be  collected  on  outstanding 
debts,  and  to  arise  on  the  sales  of  the  property  real  and  personal,  are 
to  be  applied  expressly  to  the  payment  of  such  of  the  creditors  as  shall 
in  due  time  come  in  and  claim  under  the  commission.  The  deed  of 
the  commissioners  to  the  lessors  of  the  plaintiff  recites  the  proceedings 
under  the  commission,  and  they  convey  what  they  lawfully  may,  for  the 
Bse  of  the  creditors,  who  are  to  be  relieved  under  die  commission.  It 
is  evident,  therefore,  that  the  intention  of  Wirtz  the  grantor,  cannot 
possibly  be  carried  into  execution,  and  no  interest,  legal  or  equitable* 
can  vest  undw  his  deed.    Here  is  no  defect  in  point  of  form,  and  it 
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cttDot  be  compared  to  the  cases  cited  at  the  bar.  iDreditors  may  make 
IB  ill  use  of  a  commission  of  bankrupt.  It  is  said  by  Lord  Mansfield, 
iit  one  issued  in  a  case,  where  the  supposed  bankrupt  was  fairly  pos* 
Moed  of  80«.  for  erery  pound  he  was  indebted  to  his  creditors. 

Tke  court  declined  giving  an  immediate  decision  on  the  argument, 
ttd  continued  the  matter  under  advisement.  They  however  recom-* 
Beaded  to  the  defendants'  counsel,  that  the  release  given  to  William 
Firti  Bhould  be  withdrawn,  that  the  creditors  might  proceed  to  judg- 
Best  against  Christian  Wirts,  and  obtain  a  sale  of  the  property,  af- 
ter vhich  the  validity  of  the  sale  to  the  defendant  might  undergo  a 
hp]  discussion. 

In  the  present  term,  the  court  being  pressed  for  their  opinion,  and 
die  defendant's  counsel  urging  their  inability  to  withdraw  the  release 
ef  the  deceased  William  Wirts,  the  Chief  Justice  delivered  the  opinion 
of  die  coort,  that  the  rule  to  set  aside  the  nonsuit  should  be  discharged^ 
IS  veil,  because  the  assignment  was  founded  on  a  supposed  bankruptcy, 
itieh  failed  for  want  of  a  sufficient  petitioning  creditor,  as  that  the 
vee  declared  therein  could  not  now  be  carried  into  execution.  The 
m  totallv  fails. 


•«••• 


Lctteeof  William  Habrib  and  Mart  his  wife  against  Ezekiel  Potts 

and  Elizabeth  Smith. 

Mieof  a  pluiutioii  toE.  and  her  male  heir  forever,  that  is  to  say,  her  son  T.  in  case 
b«  ihall  live  to  come  to  age  and  enjoy  it ;  but  if  T.  dies  before  then,  then  to  L  in  fee, 
nbjcct  to  certain  legacies.  T.  arrives  at  full  age,  but  died  before  his  mother  without 
itne.  Adjadged  that  E.  took  an  estate  for  life,  and  having  survived  her  son,  the  re- 
ttiader  over  to  L  was  good  by  way  of  executory  devise. 

Thb  following  case  was  stated  for  the  opinion  of  the  court. 

Stephen  Hubbert  being  seized  in  fee  of  the  premises,  made  on  the 
SOtk  December  1761,  his  last  will  and  testament  in  writing  duly  ex- 
Mitedf  whereby  he  devised  as  follows,  after  directing,  that  in  case  the 
(rorision  made  for  his  father  and  mother  should  prove  insufficient  for 
Aor  livelihood,  the  sum  of  7/.  yearly  should  be  paid  them  out  of  the 
Jttrly  rents  and  profits  of  his  estate :  ^^  Item,  I  give  and  bequeath 
to  my  cousin  John  Campbell  the  sum  of  100/.,  to  be  paid  him  when 
lie  aball  arrive  at  the  age  of  21  years.  Item,  I  give  and  bequeath  to 
Us  sister  Mary  Campbell  the  sum  of  26/.,  to  be  paid  her  when  she  shall 
ttrire  at  the  age  of  18  years.  Item,  I  give  and  bequeath  to  my  sis- 
ter Haiy  Richardson  the  stun  of  20/. ,  to  be  paid  her  in  nine  years 


142     •     '     CASES  IN  THE  SEDPBME  COURT  [1801 

hence.  Item,  I  givS  and  bequeath  to  my  cousin  Samuel  Richardson 
the  sum  of  5/.,  to  be  paid  him  when  he  arriyes  at  the  age  of  21  yean. 
And  in  case  any  of  the  said  children  should  happen  to  die  before  they 
come  to  age  as  aforesaid,  then  their  share  to  descend  to  their  next  heir 
at  law.  Item,  I  give  apd  bequeath  to  my  cousin  Thomas  Hut>bert,  my 
brother's  son,  the  sum  of  100/.,  to  be  paid  him  when  he  shall  arrive 
at  the  age  of  21  years.  Item,  I  give  and  bequeath  to  his  sister  Maiy 
Hubbert,  the  sum  of  25/.,  when  she  shall  arrive  at  the  age  of  18 ;  but 
in  case  either  or  both  they  the  said  Thomas  and  Mary  Hubbert  should 
die  before  they  arrive  to  the  age  as  aforesaid,  then  I  will  and  order 
my  executrix  the  said  share  or  shares,  to  retain  for  her  own  proper  use 
forever.  Item,  I  give  and  bequeath  all  and  every  the  plantation,  land 
and  premises,  whereon,  I  now  live,  to  my  sister  Elizabeth  Davis,  and 
to  her  male  heir  forever,  that  is  to  say,  her  son  Thomas  Davis,  in  case 
he  shall  live  to  come  to  age  as  aforesaid,  and  enjoy  it ;  but  if  the  said 
Thomas  Davis  should  die  before  then,  then  I  will  and  order  all  the  said 
estate  to  descend  to  my  aforementioned  cousin  John  Campbell  and  his 
heirs  forever,  he  or  they  paying  to  Sidney  Davis,  my  cousin,  the  sum 
of  50/.,  and  to  my  cousin  Mary  Campbell,  the  sum  of  25/.  in  one  year 
after  the  said  estate  shall  come  into  his  hands  ;  and  in  case  he  should 
die  without  heir  as  aforesaid,  then  the  said  estate  to  Thomas  Hubbert^ 
my  brother's  son,  he  paying  the  two  last  legacies  mentioned  to  the  said 
Sidney  Davis  and  Mary  Campbell,  or  their  heirs  in  manner  aforesaid. 
Item,  I  give  and  bequeath  to  my  sister  Elizabeth,  all  that  piece  or  par- 
cel of  land,  lately  purchased  by  me  of  John  Boggs,  being  33  acres  so 
called,  be  the  same  more  or  less,  and  to  her  heirs  and  assigns  forever,  to- 
gether with  all  and  ^ingulsCr  my  personal  estate,  she  paying  and  ful- 
filling all  the  aforesaid  legacies  and  bequests ;  and  I  do  hereby  nomi- 
nate, constitute  and  appoint  my  said  sister  Elizabeth  .Davis  my  sole  ex- 
ecutrix," &c. 

The  said  Stephen  Hubbert  also  made  and  duly  executed  on  the  31st 
January  1762,  a  codicil  to  his  said  last  will  and  testament,  as  follows: 

**  Whoever,  or  either  it  be,  Thomas  Davis,  or  the  heirs  of  his  body, 
John  Campbell,  or  his  heirs,  Thomas  Hubbert,  or  his  heirs,  that  shall 
inherit  my  plantation  abovementioned,  they  shall  subject  themselves 
to  the  payment  of  the  two  legacies  by  me  bequeathed  to  Thomas  Hubbert 
and  Mary  Hubbert,  instead  of  my  sister  Elizabeth  Davis,  and  in  like 
manner  as  she  was  first  ordered  to  do." 

The  said  testator  died,  having  never  aliened  or  in  any  manner  trans- 
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{ored  the  premises  in  question,  nor  haying  made  any  alteration  in  his 
Biid  last  will  and  testament,  or  codicil  thereto. 

Thomas  Daris,  mentioned  in  the  said  will,  attained  the  age  of  21 
jeus,  and  enjoyed  the  premises  mentioned  in  the  declaration  till  he  at- 
tained the  age  of  24  years,  when  he  died  without  issue  on  or  about  the 
month  of  July  1774,  having  first  made  and  executed  his  last  will  and 
testament,  bearing  date  the  17th  November  1778,  whereby  he  devised 
the  premises  in  question  to  Elizabeth  Smith,  one  of  the  defendants. 

It  is  agreed,  that  Elizabeth  Davis,  mentioned  in  the  will  aforesaid, 
M  on  the  14th  May  1794,  and  that  the  real  defendant,  Elizabeth 
Ssdth,  is  the  sole  heir  at  law  both  of  Elizabeth  Davis  and  Thomas  Da- 
?is ;  and  further,  that  Thomas  Davis  was  elder  than  either  Thomas 
Hobbert  or  Mary  Hubbert,  the  legatees  mentioned  in  the  will  aforesaid 
of  the  said  Stephen  Hubbert. 

Elixabeth  Davis,  on  or  about  the  19th  December  1782,  paid  to  the 
said  Haiy  Hubbert  the  sum  of  25/. ,  mentioned  in  the  will  and  codicil 
of  the  said  Stephen  Hubbert. 

John  Campbell,  in  the  will  and  codicil  mentioned  by  deed  of  10th 

Janiiarj  1780,  conveyed  the  premises  in  the  declaration  mentioned  to 

Marjr  Campbell,  now  the  wife  of  William  Harris,  one  of  the  lessors  of 

the  plaintiff, 
^dthe  question  to  be  decided  by  the  court  is,  whether  the  plaintiff  is 

ffidtled  to  recover  the  premises,  under  the  statement  of  facts  ? 

The  cause  was  argued  at  the  last  term  by  Mr.  T.  Ross  for  the  plain- 
tiff, and  Mr.  Condy  for  the  defendant ;  and  again  this  term,  by  Mr] 
£.  Tilghman  for  the  plaintiff,  and  Mr.  M'Kean  for  the  defendant. 

The  counsel  on  the  part  of  the  plaintiff  insisted,  that  Elizabeth  Da- 
Tu,  the  sister  of  the  testator,  took  an  estate  for  life  in  the  plantation, 
(the premises  in  question  ;)  Thomas  Davis  an  estate  in  fee  tail,  depend- 
ing on  the  double  contingency  of  his  living  to  full  age  and  enjoying 
the  land  after  the  death  of  his  mother  ;  and  John  Campbell  an  estate 
in  fee  simple,  under  the^  events  which  have  happened.  All  these  es- 
tates may  well  stand  together,  the  several  devisees  being  in  esse  at  the 
Anes  of  making  the  will  and  the  testator's  death.  Thomas  Davis's  es- 
tate never  look  effect  in  possession,  as  his  mother  survived  him.  In- 
^ndent  of  the  codicil,  he  would  have  taken  only  an  estate  for  life. 

It  could  not  have  been  the  intention  of  the  testator  to  have 
given  the  plantation  to  his  sister  Elizabeth  only  during  the  mi- 
noritj  of  her  son  Thomas  ;  she  was  the  primary  object  of  his 
boonty;  he  devises  to  her  in  fee  35  acres  of  land,  and   all   his 
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personal  estate,  subject  to  the  payment  of  his  lej^cies*  He  could  not 
have  meant  to  leave  her  unproyided  for  in  f aror  of  Thomas  DayiSy 
John  Campbell  or  Thomas  Hubbert,  aU  of  whom  might,  according  to 
the  defendant's  conatmction,  have  taken  in  preference  to  her*  The 
devise  was  ^^  to  his  sister  Elizabeth  Davis  and  her  male  heir  forever ; 
that  is  to  say,  in  case  he  shall  live  to  come  to  age  and  enjoy  it ;  bat  if 
the  said  Thomas  should  die  before  then,  over,''  &c.  The  generality 
of  the  first  expressions,  '^  male  heir  forever,"  is  restricted  by  the  sab- 
sequent  words,  ^^  that  is  to  say,  her  son  Thomas  Davis,  in  case,"  &c. 
Though  an  estate  be  given  to  a  daughter  and  the  heirs  of  her  body,  which 
is  an  estate  tail,  yet  the  testator  may  by  other  words  restrain  that  es* 
tate  of  inheritance,  and  confine  it  to  an  estate  for  life  only.  Gowp. 
382.  All  the  words  of  a  will  shall  be  considered,  and  shall  be'  so 
moulded  and  bent  as  to  effectuate  the  intent  of  a  testator.  2  Burr. 
1110.  The  court  are  bound  to  construe  technical  words  in  a  will  in 
their  legal  sense  ;  but  though  such  words  are  used,  if  there  be  a  mani- 
fest expressed  intention  of  the  testator  that  those  phrases  were 
adopted  in  a  contrary  sense,  the  intent  shall  prevail.   Doug.  827. 

Thomas  Davis  is  prior  in  point  of  time  to  John  Campbell,  because 
he  is  first  in  limitation,  but  the  latter  has  a  bequest  of  100/.  in  the 
will  more  than  the  former*  To  construe  the  conjunctive  and  in  the 
clause,  in  case  he  shall  come  to  age  and  enjoy  it,  as  a  disjunctive  or, 
would  narrow  down  the  devise  to  Elizabeth,  which  it  is  presumed  was 
not  meant  by  the  testator.  Though  the  argument  drawn  from  the  cir- 
cumstance, that  the  issue  of  Thomas  Davis  might  be  disinherited  un- 
der the  plaintiff's  construction,  has  no  small  weight,,  yet  it  deserves 
much  consideration,  that  a  different  construction  goes  to  destroy  an 
estate  devised  by  the  former  words  of  the  will  according  to  the  last 
reason  given  in  Barker  v.  Suretees.  2  Stra.  1175.  The  codicil  also 
obviates  this  argument,  and  shows  the  intention  of  the  testator,  that 
the  special  heirs  should  be  thereby  provided  for.  Thomas  Davis 
not  reaching  his  full  age,  or  dying  before  his  mother's  estate 
ended,  failing  issue  of  his  body,  John  Campbell  was  to  take, 
charged  with  the  legacies  of  75/.  to  Sidney  Davis  and  Mary  Campbell^ 
and  125/.  to  Thomas  Hubbert  and  Mary  Hubbert.  Though  these  lat- 
ter legacies  became  vested  in  the  legatees  on  their  arriving  at  the  re- 
spective ages  of  21  and  18,  yet  payment  is  postponed  by  the  codicil, 
until  the  event  ascertained  who  was  to  succeed  to  the  inheri- 
tance. An  estate  may  descend  to  the  heir  at  law  until  the  contingency 
happens  ;  and  it  is  immaterial  whether  Thomas  Davis  did  not  take  at  all, 
or  took  the  lands  subject  to  be  defeated  by  subsequent  events.   If  Thomaa 
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DsTis's  taking  the  lands  depended  on  two  contingencies,  so  also 
was  it  provided  as  to  Thomas  Hubbert. 

The  defendant's  counsel  centended,  that  Elizabeth  Davis  took 
the  plantation  only  daring  the  minority  of  her  son  Thomas,  and 
that  it  vested  in  him  on  one  contingency,  on  his  arrival  at  the  age 
of  21.  He  was  more  the  object  of  the  testator's  bounty  than  John 
Campbell,  because  on  the  succession  of  the  latter,  he  was  to  pay 
the  two  additional  legacies  75/.  to  Sidney  Davis  ami  Mary  Campbell. 

Tills  rale  is  agreed,  that  verba  interUioni  deberU  inservire^  and 
e?eiy  word  and  sentence  which  can  receive  any  reasonable  sense, 
Bhall  be  taken  into  consideration.  It  is  evident  on  inspection, 
that  the  will  was  drawn  by  an  illiterate  -person,  wholly  unac- 
quainted with  legal  forms.     ^ 

The  devise  is '' to  Elizabeth  Davis  and  her  male  heir  forever; 
that  is  to  say,  her  sou  Thomas  Davis,  in  case  he  shall  live  to  come 
to  age  as  aforesaid  and  enjoy  it."  He  gives  to  his  sister  another 
tnctof  35  acres,  and  the  residue  of  his  personal  estate,  which  with 
the  profits  of  his  plantation  during  the  minority  of  her  son,  was  an 
adequate  provision  for  her ;  but  to  this  favored  nephew,  first  in 
point  of  limitation,  he  devises  nothing,  except  the  premises  in 
qaestion,  chargeable  with  legacies  under  his  codicil.  If  his  estate 
was  to  depend  on  his  surviving  his  mother,  and  enjoying  the  land 
after  he  came  of  age,  what  advancement  does  he  obtain?  If  his 
mother  had  died  during  his  minority,  who  would  then  have  taken 
the  plantation  ? 

The  testator  has  plainly  shown  the  bent  of  his  mind ;  he  has 
described  the  person  who  was  the  object  of  his  bounty,  under  the 
character  of  the  male  heir  of  his  sister,  when  he  should  come  of 
sge;  and  failing  that  event,  unless  he  should  die  before  then,  he 
contemplates  his  cousin  John  Campbell.  A  devise  to  the  heir  of 
ILmay  be  good  as  designatio personae^  and  he  may  take  m  the  life- 
time of  M.  2  Bl.  Rep.  1010.  Devise  to  the  heirs  male  of  J.  S. 
IjaviDgason,  and  testator  taking  notice  that  J.  S.  was  then  living, 
•nchson  shall  take.  1  Wms.  229.  The  rule  nemo  est  Aceres  viventis 
does  not  apply,  where  the  testator  manifestly  uses  the  words  heirs 
oriteaeas  a  description  of  his  object,  as,  to  the  heirs  male  of  the 
l»dj  of  A.  now  living.  2  Woodes.  202. 

The  plaintiff  relies  on  this,  that  Elizabeth  Davis  took  an  estate 

for  life  by  implication  ;  but  an  express  estate  is  given  to  her  male 

"^  forever,  when  he  shall  come  of  age ;  but  it  is  settled,  that 

▼ords  of  implication  shall  not  altar  an  express  estate  devised,     1 

"ins.  21,  5i,    No  implication,  though  ever  so  strong,  shall  carry 

Vol.  m.  10 


146  CASES  IN  THE  SUPKEIMB  COURT  [1801 


it  otherwise.  4  Mod.  142.  Cro.  £1.  15.  An  express  estate  devised 
shall  not  be  diminished  by  implication,  Cro.  Car.  186,  nor  enlarged, 
unless  there  bq  express  words.    2.  Vem.  427, 461. 

Here  the  devise  to  Thomas  Davis  was  subjected  to  the  payment 
of  the  legacies  to  Thomas  Hubbert  and  Mary  Hubbert.  If  there 
be  a  devise  to  one,  on  condition  to  pay  a  sum  of  money,  if  there  be 
a  possibility  of  loss,  though  not  very  probable  that  devisee  may  be 
damnified,  it  shall  be  construed  a  fee,  2  Mod.  26,  th6iigh  the  sura 
be  in  no  wise  equal  to  the  value  of  the  land.  1  Equa.  Cas.  Abr. 
176,  bl.  9.  The  legacies  to  Thomas  and  Mary  Hubbert  were  pay- 
able at  their  respective  ages  of  21  and  18,  and  as  it  is  stated  in  the 
case,  that  Thomas  Davis  was  elder  than  either  of  them,  he  might 
be  subjected  to  the  payment  of  those  sums,  without  any  prospect 
of  reimbursement. 

Thomas  Davis's  estate  completely  vested  on  his  coming  of  age  ; 
and  the  court  will  never  construe  a  remainder  to  be  contingent, 
where  it  can  be  taken  for  vested.  3  Term  Reb.  489,  (note.)  But 
the  plaintiflfs  construction  mereover  would  disinherit  the  issue  of 
Thomas  Davis,  in  case  his  mother  survived,  him,  and  the  issue  of  a 
devisee  is  not  to  be  disinherited  without  express  words.  Cro.  El. 
424.  His  death  without  issue  can  make  no  diflference  in  the  con- 
struction of  this  will;  it  must  be  judged  of  from  its  words,  and  the 
events  at  the  time  of  the  testator's  death,  not  from  subsequent  cir- 
cumstances. It  cannot  be  supposed  that  the  testator  meant  to  dis- 
inherit the  issue  of  his  nephew,  if  he  died  before  his  mother.  Tho 
expressions  "  and  enjoy  it,"  are  only  expletive  and  confirmatory  of 
the  uncle's  intention,  and  signify  to  enjoy  it.  But  the  word  arkd 
may  be  construed  or.  The  books  furnish  a  variety  of  cases  on  this 
head.  These  words  are  the  basis  of  the  plaintiff's  claim,  but  they 
form  no  condition  precedent ;  and  the  subsequent  language,  "if  the 
said  Thomas  Davis  should  die  before  then,"  refers  to  his  death  in 
his  minority.  Besides  "and  enjoy  it,"  may  be  rejected  as  tautolo- 
gous  and  superfluous.  "What  I  have  not  otherwise  disposed  of,'* 
have  been  deemed  idle  words  in  a  will ;  and  it  is  no  new  matter  to 
reject  loose  words,  rather  than  the  intent  of  a  testator  should  be 
fmstratod.  6  Mod.  112,  Hob.  65. 

The  limitation  of  the  estate  to  John  Campbell  is  rather  a  substitu- 
tion, in  the  event  of  the  premature  death  of  Thomas  Davis  in  liis 
minority,  than  a  remainder  over.  If  the  latter  took  a  vested  estate 
in  fee  tail  under  the  codicil,  the  limitation  over  would  be  too  re- 
mote 86  an  executory  devise.  But  it  is  submitted,  that  the  words 
of  theoodicildo  not  change  the  fee  simple  interest  vested  in  ThomaB 
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by  the  will,  into  aa  estate  tail.  The  obvioas  intent  of  the  codicil 
60  as  to  exonerate  Elizabeth  Davis  from  payment  of  the  Igeacies 
doTised  to  Thomas  and  Mary  Hubbert.  ^^  Whoever  shall  inherit  the 
plantation,  shall  subject  themselves  to  the  payment  of  the  two  lega- 
cies, and  in  like  manner  as  Elizabeth  Davis  was  first  ordered  to  do.'' 
She  was  to  pay  them  at  the  several  ages  of  21  and  18,  and  the  same 
obligation  rested  on  the  peraon  entitled  to  the  inheritance.  If  those 
legatees  reached  those  periods  of  their  lives,  living  Thomas  Davis, 
hemuRt  necessarily  have  been  of  fiill  age,  being  elder  than  either  of 
them,  and  been  bound  to  pay  them,  though  his  motner  was  in  full 
life;  and  if  either  or  both  of  these^legatees  died  before  the  times 
of  payment,  their  legcies  went  over  to  Elizabeth  Davis,  and  must 
hare  been  paid  to  her.  It  will  scarcely  be  ineieted,  that  in  either 
case,  if  the  mother  survived  the  son.  John  Campbell  could  take 
the  plantation,  unincumbered  with  the  legacies  of  125/.  and  yet 
this  absurdity  would  certainly  follow  from  the  plaintiff's  doctrine. 

By  the  court.  Elizabeth  Davis  takes  an  estate  for  life'only  in  the 
plantation  in  controversy.  The  superadded  words  "  and  to  her 
male  heir,"  are  not  words  of  limitation  of  her  estate,  but  are  ex- 
preasly  declared  by  the  testator,  to  mark  out  her  son  Tl^omas  Davis, 
"in  case  he  shall  live  to  come  of  age  and  enjoy  it."  Those  expres- 
rions,  therefore,  are  designations  of  the  person,  and  the  cases  cited 
on  this  head  fully  prove  it.  Considering  the  will  and  codicil  to- 
gether, Thomas  Davis  would  have  taken  an  estate  in  fee  tail  in  the 
{H^mises,  on  his  coming  of  full  age  and  enjoying  the  same ;  and  this 
evidently  means,  surviving  his  mother,  to  whom  thelands  were  de- 
riaed  during  her  life.  The  intention  of  the  testatbr  must  be  col- 
lected from  all  the  words  he  has  made  use  of,  rendering  to  all  a 
reasonable  sente.'  Undfer  the  circumstances  of  this  case,  the  devise 
orer  in  case  of  Eli^beth  Davis  surviving  her  son,  to  John  Camp- 
bell, is  gdod  by  wily  of  executory  devise,  but  for  what  estate  we 
dedine  ^vjofg  any  decision  at  present,being  informed  that  the  same 
is  now  in  litigation. 

Judgment  for  the  plaintiff. 

A  writ  of  error  was  brought  hereupon  to  the  High  Court  of 
Errors  and  Appeals,  and  the  same  was  argued  in  January  1803,  but 
ifterwards  the  parties  compromised  the  disputa. 
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MicHAjBL  DAorrBT  againat  Fbakois  Johnston,  enretv  of  Shabpjbe 

Delajst. 

Scire  fucias  on  a  recogpiizance  on  a  writ  of  error,  maj  issue  before  the  term  in  which  the 
record  is  remitted  to  the  Supreme  Court,  on  the  affirmance  of  the  judgment  in  the 
Court  of  Errors  and  Appeals. 

Mr.  M.  Levy  proposed  a  point  of  practice  for  the  decisioii  of  the 
court.  This  cause  liad  been  removed  to  the  High  Court  of  Errors 
and  Appeals,  and  the  judgment  had  been  there  affirmed.  The 
doubt  at  the  bar,  was  whether  a  scire  facias  could  issue  on  recogni- 
zance, entered  into  before  the  taking  out  of  the  writ  of  error,  pre- 
vious to  the  term  in  the  Supreme  Court,  to  which  the  record  was 
remitted. 

He  observed,  that  under  the  I'i  th  section  of  the  act  of  13th  April 
1791,  (3  Dall  Laws,  98)  the  bail  became  immediately  liable  to  sat- 
isfy the  condemnation  money  together  with  damages,  on  the  prin- 
ciple failing  to  prosecute  his  writ  of  error  with  effect,  and  therefore 
no  further  delay  should  be  allowed.  Debt  may  be  brought  on  the 
recognizance,  and  it  may  happen,  that  the  sureties  may  be  leaving 
the  state. 

Mr.  Lewis  for  the  defendant  suggested,  that  the  section  alluded 
tO;  directed,  that  "  after  the  judgment  should  be  affirmed  or  revers- 
ed, tlie  record  and  proceedings  should  be  remitted  into  the  Supreme 
Court  to  the  end  that  such  further  proceedings  might  be  had  thereon 
as  well  for  execution  as  otherwise,  as  to  justice  shcild  appertain." 
The  record  and  proceedings  were  carried  into  another  court  by  the 
writ  of  error,  and  there  continued  until  the  remittitur.  It  will  not 
be  said,  that  an  execution  could  issue  oh  the  affirmance  of  the  judg- 
ment, until  the  term  in  the  Supreme  Court,  when  the  record  was 
sent  back ;  because  there  would  be  nothing  whereon  to  found  it. 
"Why  should  a  scire  facias  or  action  ot  debt,  be  then  accelerated  ? 
All  process  is  supposed  to  issue  by  order  of  the  court,  and  the  fur- 
ther proceedings  on  the  affirmance  of  the  judgment  are  put  under 
the  direction  of  the  Supreme  Court. 

The  court  (Smith,  dissenting)  declared  their  opinion,  that  the 
scire  facias  might  issue  before  the  record  was  remitted  to  the  term 
in  the  Supreme  Court ;  cases  may  arise,  where  an  application  to  tlie 
court  for  remedy,  on  the  affirmance  of  a  judgment,  may  be  neces- 
sary. But  the  purchasing  of  writs  of  scire  facias  or  capias  on  the 
recognizance,  is  the  mere  act  of  the  party  and  cannot  be  considered 
as  the  award  of  the  court. 

Smith,  J.  thought  that  the  record  not  being  before  the  court. 
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no  act  could  be  done  until  the  term  arrived  in  the  Supreme  Gourti 
to  which  the  record  was  remitted ;  and  that  the  words  '^  as  other- 
wise," in  the  clause,  comprehended  the  present  case.  He  felt  him- 
self constrained  by  the  words  or  the  law. 


Akke  Basde  and  Bobebt  A.   Fabmeb,  admiinistrators  of  John 
Louis  Bakds,  plaintiffs  in  error  against  James  Wilson. 

IQing  of  a  dedaniUon  in  causes  submitted  to  reference,  is  not  indispensably  necessary 
Where  defendant  has  appeared  by  attorney  and  judgment  is  entered  against  him,  it 
ahsll  be  taken  to  be  by  confession. 
In  account  render,  a  general  reference  may  be  entered  by  consent 
Iviery  presumption  is  in  favor  of  report.     Id  eertwn  at  quod  cerium  reddipotegt, 
i  judgment  on  report  of  refereees,  with  a  stay  of  execution,  until  a  deed  for  landa 
ifaonld  be  filed  and  approved  of  by  the  court,  held  good  on  error. 

Wsrr  of  error  to  Berks  county.  The  original  suit  brought  in 
Aeooant  render  to  August  term  1796,  and  bail  marked  in  50002. 
In  December  1796,  common  bail  was  ordered  by  the  court.  In 
April  1798,  judgment  quod  computet^  was  entered,  and  in  May  fol- 
lowing, the  matters  in  variance  between  the  parties,  were  referred 
by  consent,  generally  to  persons  agreed  upon.  The  referees  re- 
ported, that  there  was  due  to  Wilson  the  sum  of  12,4592.  10s.  9d, 
of  which  5380Z.  was  to  be  paid  according  to  the  conditions  of  sale 
of  certain  lands,  being  the  amount  of  the  purchases  made  by  Barde, 
the  intestate,  and  the  residue  in  specie ;  and  that  on  the  payment 
of  the  said  consideration  money  of  53802.  Wilson  should  perfect 
i  title  for  the  lands  agreed  to  be  conveyed  to  the  heirs  of  Barde. 
Hereupon  a  judgment  was  entered  in  December  term  1798,  for  the 
pkintifi  below,  with  stay  of  execution,  until  a  deed  should  be  pro- 
daoed  and  filed  in  court  and  until  the  court  should  adjudge  the  same 
tooonyey  a  good  estate  in  fee  simple  in  the  premises,  unto  the  heirs 
of  Barde.    ISTo  declaration  was  filed  in  the  suit. 

Mr.  Bawle  for  the  plaintiffs  in  error,  took  five  exceptions  to  the 
record,  as  follow : 

1.  Ko  declaration  appears  to  have  been  filed  in  the  cause  which 
is  indispensably  necessary  in  all  suits  brought  to  judgment. 

To  this  Messrs.  IngersoU  and  Bird  Wilson  for  the  defendant  in 
error,  answered,  that  the  ground  of  filing  declarations,  was  to  ap- 
prise the  defendant  of  the  nature  of  the  plaintiffs'  demand,  and  put 
bim  on  his  defence.  In  account  render,  the  writ  is  almost  as  speor 
ul  as  the  declaration,  and  conveys  equal  notice  to  the  adverse  party. 
Bnt  in  cases  of  references,  under  our  defalcation  act,  it  is  well 
known,  that  declarations  are  not  indispensable,  and  so  it  was  re- 
solved in  this  court,  in  April  term  1783.  John  Lesher  v.  Henry 
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Guraey.  Eeports  of  referees  are  favored,  and  not  to  be  set  aside 
on  light  grounds.  1  Dall.  82.  The  practice  of  the  state  on  this  sub- 
ject, operates  strongly  against  this  objection. 

2.  It  does  not  appear  by  the  record,  in  what  manner  the  judg- 
ment quod  oom-piUet  was  obtained,  whether  by  confession,  default, 
or  trial  of  an  issue  in  fact  or  in  law.  Besides  a  general  reference 
has  been  entered  under  the  defalcation  act,  Instead  of  an  appoint- 
ment of  auditors  at  common  law. 

Ans.  The  judgment  has  been  entered  in  the  usual  mode,  and  as 
an  attorney  appeared  for  Barde,  the  defendant  below,  it  will  be 
taken  to  be  entered  by  confession.  It  appears,  that  the  parties  con- 
sented to  change  the  nature  of  the  suit,  and  substitute  a  reference  of 
all  matters  in  dispute  between  them  instead  of  an  appointment  of 
auditors,  who  would  be  bound  to  state  the  account  specially.  This 
is  an  unusual  mode  of  proceeding  in  this  state.  The  parties  have 
ratified  this  act,  by  appearing  before  the  referees,  and  submitting  to 
them  the  investigation  of  their  different  claims.  They  have  been 
fully  heard ;  and  ereiy  presumption  will  be  made  in  favor  of  a  re- 
port under  such  circumstances. 

3.  The  53802.  the  consideration  of  certain  lands  sold  to  Barde,  is 
directed  to  be  paid  according  to  the  terms  of  sale ;  but  these  terms 
do  not  appear  in  the  report. 

Ans.  There  would  be  a  much  stronger  ground  of  exception,  if 
this  cause  had  not  been  inserted.  By  the  conditions  of  sale  of  MJr. 
Wilson's  lands  in  Berks  county  all  bonds,  or  notes  which  he  had 
executed,  and  which  became  due  at  the  time  of  any  payment  for 
his  lands,  were  agreed  to  be  taken  as  cash.  Owing  to  the  embar- 
rassed state  of  his  affiairs,  his  paper  underwent  a'rapiddepreciation, 
and  purchasers  of  his  lands  bought  up  his  bonds,  and  notes  at  a 
very  low  rate.  This  advantage  was  secured  to  the  defendant  below 
by  the  report.  The  subject  was  fully  discussed  before  the  referees. 
The  conditions  of  sale  are  in  writing,  and  clear  and  intelligible  ; 
and  id  cerium  eat,  quod  cerium  reddi  potest 


4.    The  defendant  in  error  is  not  to  complete  a  title,  until  he 
ceives  the  full  sum  of  5380Z. 

It  is  very  unreasonable  that  he  should  sweep  away  the  whole 
estate  of  Barde  to  the  prejudice  of  other  creditors  in  equal  de- 
gree. The  report  gave  to  him  an  undue  advantage,  contrary  to 
the  evident  intent  of  the  act  of  19th  April,  1794,    An  award 


1801]  OP  PENNSYLVANIA.  151 

affecting  the  interest  of  strangerB,  is  bad  in  itself ;  besides  Mr. 
Wilson  would  obtain  by  the  port  a  lieu  on  the  lands  sold  for  the 
general  balance  of  his  accounts  beyond  the  sum  due  for  this  real 
property.  Equity  will  never  create  a  lien,  which  does  not  arise 
from  the  nature  of  the  contract. 

Ad6.  There  is  no  suspicion  of  an  deficiency  in  the  assets  of 
Barde.  In  such  a  case  the  court  would  exercise  their  equitable  pow- 
ers. 1  Dall.  364.  It  is  not  contended  that  Wilson's  representatives 
shall  have  any  preference  over  creditors  in  equal  degree,  beyond 
tbe  5S801.  which  are  payable  in  his  bonds  and  notes.  As  to  the 
som,  the  rule  is  applicable,  he  who  seeks  equity,  must  do  equity. 
Mix.  in  Equ.  1.— 1  Cha.  Oa.  97. 2  Cha.  Oa.  87.  And  it  being  stip- 
nltted,  that  the  payment  of  the  consideration  money  should  precede 
the  conveyance,  there  can  be  no  ground  of  complaint.  That  sum, 
is  payable  in  depreciated  paper,  and  there  is' no  lien  for  the  general 
balance  of  accounts.  The  rights  of  creditors  must  necessarily  be 
•ifeeted  by  every  decision  against  theirdebtors. 

5.  The  judgment  as  entered  is  a  monstrous  incongruity.  The 
intestate  Barde  delegated  no  power  to  the  court  of  Oommon  Pleas, 
to  judge  of  the  goodness  of  his  title.  A  party  may  assign  for  error 
wliat  is  for  his  advantage,  if  it  be  against  the  course  of  the  coui*t ; 
II  that  plaintiff  was  not  amerced  on  failing  in  his  suit. 

Ans.  This  exception  would  have  come  with  much  more  grace 
from  the  adverse  party ;  because  the  exection  is  stayed  as  to  plain- 
tiff below,  for  the  whole  sum  found  due,  until  a  complete  title  is 
made.  Arbitrators  may  go  further  than  a  court  of  equity.  1  Yes. 
jr.  369.  If  any  doubt  should  arise  respecting  the  conveyance,  it 
wtt  left  open  for  discussion,  and  the  court  ultimately  would  deter- 
nune  thereon.  This  is  not  no val.  In  a  suit  removed  from  Dauphin 
eoiinty,  v.  Michael  Simpson,  the  report  of  referees 

that  a  deed  should  be  executed  to  be  approved  of  by  the  court, 
upon  the  pajrment  of  the  sum  found  due,  received  the  sanction  of 
this  court. 

The  ooort  declared  their  opinion,  that  the  different  exceptions 
which  had  been  taken  by  the  plaintiffi  in  error,  had  been  fully 
answered  by  the  adverse  counsel,  and  that  they  saw  no  sufficient 
oiise  to  reverse  the  judgment. 

Judgment  affirmed  • 


^ 
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Isaac  Hazlkhubst  and  HsinECT  Sfabks,  execators  of  Henbt  "Dast 

BAH  agaima  Andbew  Batabd. 

D.  procures  a  policy  of  insurance  to  be  made  on  a  vessel  for  himself  and  others  concern- 
ed in  the  same,  and  on  a  loss  his  executors  recover  judgment  against  the  uuderwriter 
B.  who  had  before  obtained  judgment  against  D.  B.  is  entitled  to  a  set-off,  though  it 

•»  should  appear  that  0  owned  half  ofvthe  vessel. 

This  was  an  appeal  from  the  decision  of  the  Chief  Jnstice  on 
a  dispute  which  came  before  him  in  the  vacation,  respecting  a  set-off. 

The  facts  were  these : — ^The  plaintiffs  testator  effected  a  policy 
of  insurance  on  the  schooner  Lydia  Oideon  Olrrbstead^  master,  for 
himself,  and  others  interested  and  concerned  in  the  same  which  was 
underwrote  by  the  defendant.  The  vessel  was  condemned  in  a  west 
Indian  Court  of  Admiralty,  and  a  suit  brought  on  the  policy,  which 
was  submitted  to  reference. 

* 

It  appeared  before  the  referees  that  on  the  schooner  being  bold 
under  tlie  decree  of  the  Court  of  Admiralty,  she  was  bought  in 
by  tlie  captain  at  a  low  and  inadequate  price,  of  which  tlie  defen- 
dant complained  greatly ;  but  the  plaintiff  insisted  that  they  were 
not  to  suffer  by  any  misconduct  of  this  nature  in  the  captain ;  and 
of  this  opinion  were  the  referees,  who  awarded  the  sum  of  1052. 
1\8.  \d,  to  the  plaintiff,  on  which  judgment  was  entered. 

The  defendant  had  some  yeai-s  before,  in  the  life-time  of  Dar- 
rah,  recovered  judgment  against  him  for  a  cDusiderable  sum,  and 
cited  the  plaintiffs  lately  in  the  vacation  to  show  cause  why  the 
present  sum  awarded  should  not  be  defaulted  out  of  the  unsatisfied 
judgment ;  and  on  hearing,  the  Chief  Justice  determined  that  the 
fiet-ofi  should  be  made. 

In  support  of  the  appeal,  it  was  now  shown  that  one  moiety  of 
the  schooner  only  belonged  to  the  plaintiff's  testator,  and  the  other 
moiety  was  the  Jxma  Jide  property  of  Gideon  Olmstead  the  cap- 
tain at  the  time  of  the  subscription  of  the  policy ;  and  Mr.  M.  Levy 
in  behalf  of  the  latter,  contended  that  it  would  be  highly  unjust 
to  subject  his  proportion  of  the  sumr  ecovered  to  a  set-off,  which  as 
the  testator's  affairs  were  much  embarrassed,  might  be  wholly  lost. 
The  conduct  of  Darrah  or  his  executors  ought  not  to  affect  his  inter- 
ests. The  insurance  was  made  as  much  on  his  account  as  Darrah's; 
he  is  intitled  to  one  half  of  the  damages  found,  and  might  have 
brought  a  suit  in  his  own  name. 

Mr  IngersoU  for  the  defendant.  If  Olmstead  was  the  real  owner 
of  one  half  of  the  schooner,  and  had  brought  a  suit  in  his  own 
name  on  the  policy,  our  defence  would  have  been  fully  open,  bj 
showing  his  improper  conduct  in  purchasing  the  vessel  at  a 
great  under- value,  <fec.  against  every  principle    of  good  &ith; 
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but  it  16  now  too  late  to  nrge  this  as  an  objection.  The  action 
hn  been  instituted  in  the  names  of  the  executors  of  Darrah,  and 
has^proceeded  to  judgment ;  Olmstead  has  ratified  it  by  his  own  acts ; 
we  were  told  before  the  referees,  that  the  misconduct  of  Olmstead 
Bhoold  not  prejudice  the  plaintiffs ;  and  having  this  matter  deter- 
mined against  us,  we  are  again  informed,  that  Olmstead  ought  not 
to  floffer  by  the  acts  to  Darrah  or  his  executors. 

Yeates,  J.  delivered  the  opinion  of  the  court.  Circumstanced  as 
this  case,. we  can  know  no  other  parties  is  this  suit,  than  those  men- 
tbned  in  the  record.  Olmstead  intrusted  Darrah  to  make  the  in- 
niraiice,  and  has  permitted  the  suit  for  the  defendant's  whole  sub- 
scription to  proceed  to  judgment,  without  a  claim  on  his  part.  It 
is  perfectly  well  settled,  that  judgments  may  be  set  off  against  each 
other,  (3  Wils.  396.  2  Bl.  Eep.  669, )  and  we  can  see  no  reason  why 
»  defalcation  should  not  take  place  in  the  present  instance. 

The  decision  of  the  Chief  Justice  must  be  confirmed. 


John  Febee  against  John  Meilt,  Bobert  Maxwell  and  Adam 
Keioabt,  commissioners  of  Lancaster  county. 

Seton  of  the  Tiewen  of  improTed  lands  taken  up  by  a  public  road,  that  the  damages 

icnlUng  to  the  owner  are  rained  at  46/.  is  radically  bad. 
Ibe  sofl  of  improved  lands  eonyerted  into  a  public  road,  ia  not  to  be  Talued  and  paid 

out  of  the  county  stock. 

Cebtiosati  to  the  seseions  of  Lancaster  county. 

The  following  facts  appeared  on  the  return  of  the  record.  The 
phdntiff  preferred  his  petition  to  May  sessions  1796,  setting  forth, 
^t  a  road  for  the  accommodations  of  (he  public  had  lately  been 
laid  out  fix>m  the  Tillage  of  Strasburg  to  James  Gibbon's  mill,  on 
the  state  road  leading  from  Lancaster  to  Philadelphia ,  that  it  runs 
thiOQgh  the  improved  lands  of  the  petitioner  50  perches,  and  along 
hifiline  20  perches,  and  had  been  opened  of  the  breadth  of  33  feet;  that 
the  injories  resulting  to  him  therefore  were  many,  and  of  a  peculiar 
aod  very  serious  kind,  arising  from  the  value  and  nature  of  the  prop- 
^j,  and  the  valuable  improvements  which  it  had  destroyed.  It 
liad  cansed  a  good  brick  stable  to  be  pulled  down,  a  painted  board 
fence,  inclosing  the  garden,  to  be  removed,  and  part  ojf  the  garden, 
^^Iiich  was  highly  improved,  to  be  converted  into  the  road.  It  led 
through  the  petitioner's  orchard,  and  had  destroyed  12  or  15  fruit 
^i^  of  the  best  kind,  and  induced  a  necessity  to  make  and  keep 
op  120  perches  of  fence,  which  would  otherwise  be  of  no  use  to  the 
petitioner.    The  property  through  which  the  road  led,  being  ovA 
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lots  adjoining  the  village^  it  V{S^.  sulxjectto  great  inconvenience, 
by  destroying  the  communication  between,  tbe  several  parts  of  it ; 
and  praying  the  court  to  appoint  six, indifferent  persons  to  view 
and  adjudge  the  value  of  so  much  of  the  improved  lands  as  was  taken 
up  by  the  road,  and  also  the  damages  sustained  by  the  petitioner, 
in  his  improvements,  by  layiug  out  the  road. 

Whereupon  the  court  appointed  six  persons  to  view  and  adjudge 
the  value  of  so  much  of  the  improved  lands  of  the  petitioner  as  had 
been  taken  up  for  the  said  use.  And  the  person  so  appointed  re- 
turned to  August  sessions  following,  that  they  had  viewed  the  im- 
proved lands  of  the  petitioner  taken  up  by  the  road,  and  after  ma- 
turely considering  the  premises,  had  agreed  to  report,  that  the  dam- 
ages resulting  from  the  said  road  to  the  said  John  Feree  were  of 
the  value  of  45Z.,  which  report  on  consideration  was  confirmed  by 
the  court 

In  November  sessions  following,  the  court  on  argument  confirmed 
the  report,  and  directed  that  the  commissioners  of  Lancaster  county 
should  pay  the  said  46Z.  to  the  said  John  Feree  out  of  the  county 
stock,  according  to  the  act  of  assembly,  &c. 

In  May  sessions  1800,  the  court  granted  a  rule  on  the  commis- 
sioners to  show  cause  why  an  attachment  should  not  be  awarded 
against  them  for  not  complying  with  their  former  order,  which  was 
afterwards  made  absolute  in  the  same  sessions ;  and  all  the  pro- 
ceedings were  then  removed  by  certiorari  to  this  court. 

Mr.  B.  Wilson  moved,  that  the  court  should  confirm  the  order  of 
sessions.  There  appeared  nothing  in  the  record  but  what  was  con- 
sonant to  the  act  of  lYOO.  (1  Dall.  St.  Laws  17,  §  2.)  The  worda 
are,  that  the  men  appointed  shall  ^view  and  adjudge  the  value  of 
60  much  of  such  improved  lands  as  shall  be  taken  up  for  the  use  of 
the  said  road."  They  are  to  value  the  improved  lands,  not  the  mere 
improvements  made  on  the  lands.  The  expressions  have  a  clear 
definite  meaning.  Nor  are  there  any  instances  wanting  of  thiscon* 
struction  put  on  the  law.  In  June  sessions  1786,  Joseph  Crawford, 
guardian  of  the  minor  children  of  Hugh  Crawford,  petitioned  for 
a  valuation  of  improved  lands  in  Philadelphia  county,  occupied  by 
a  road.  The  persons  appointed  valued  them  at  SSL  and  made  re* 
port  to  the  September  sessions  following.  In  March  sessions  1788, 
a  r^e  was  obtained  on  Uie  commissioners  to  show  cause  why  an 
attachment  should  not  issue  against  them  for  non-payment  of  the 
inoney ;  and  in  December  sessions  following,  the  rule  was  made  ab- 
solute.   In  March  sessions   1797|  persona  in  the  same  countj 


^ 


1801]  OF  PENNSYLVANIA-  156 

nlaed  lands,  occnpied  by  a  road  in  the  Northern  Liberties,  at  100 
dollars  per  acre. 

Mr.  Ingersoll  e  contra^  admitted  that  there  might  be  two  or 
three  cases,  wherein  improved  lands  had  been  valued ;  bat  insisted 
that  the  point  had  never  been  solemnly  determined  on  argument, 
and  that  the  general  received  idea  of  the  law  had  uniformly  been, 
that  the  improvements  only  were  to  be  appraised.  At  all  events, 
the  will  of  the  legislature  must  be  pursued,  if  it  can  be  discovered 
from  their  expressions.  The  law  was  passed  above  a  century  ago, 
and  the  state  of  the  country  will  come  in  aid  of  a  true  construe- 
tion.  Lands  were  then  in  little  request.  The  whole  country  was 
iheD  open  to  applications,  covered  as  it  was  with  wood.  The  late 
proprietaries  uniformly  laid  out  streets  in  towns,  and  in  every  grant 
of  lands  made  an  allowance  of  six  acres  in  each  hundred  for  roads 
and  highways.  In  this  state  of  things,  the  act  of  1700  gave  power 
to  the  sessions  to  lay  out  roads  or  cartways  into  the  public  provin- 
cial roads,  which  were  to  be  made  "  in  and  through  such  conven- 
ient places  as  were  least  to  the  damage  or  inconveniency  of  the 
neighbors  or  parties  concerned,  and  least  injurious  to  the  settlements 
thereabouts."  Then  follows  a  provision,  "  that  no  such  road  shall 
be  carried  through  any  man's  improved  lands,  but  where  there  is  a 
necessity  for  the  same ;  and  where  that  appears,  the'respective  coun- 
ty coorts  shall  appoint,"  &c.  Could  the  legislature  then  contem- 
plate the  paym;dnt  of  the  soil  of  uncultivated  lands,  occupied  by 
kighways  ?  Can  any  rational  ground  be  designed  why  this  species 
of  soil ,  dedicated  to  the  public  use,  should  be  paid  for,  and  wood- 
land be  unprovided  for  ?  The  making  of  compensation  in  the  for- 
mer case  for  actual  improvements,  makes  the  law  equal  and  con- 
Bstent  with  sound  reason.  Improved  land  at  the  time  passing  the 
la.w  was  most  valuable  :  it  was  productive.  But  the  trust  of  the 
BIX  acres  per  cent  for  highways  descends  ad  infinitum  on  the  own- 
ers of  each  species  of  land.  It  is  conceded,  that  in  some  instances 
rf  persons  holding  valuable  lands  near  the  city,  or  populous  towns, 
the  operation  of  the  law  may  be  hard  and  severe ;  but  it  is  well 
known,  that  in  those  cases,  woodland  bears  a  much  higher  value 
than  what  has  been  cleared  of  the  timber.  But  let  the  evils  attend- 
But  on  the  law  be  what  they  may,  the  legislature  only  are  compe- 
tent to  give  relief. 

I^ere  is  also  a  radical  defect  on  the  face  of  the  proceedings. 
The  viewers  return,  that  the  damages  resulting  from  the  said  road 
to  the  said  John  Feree  are  valued  at  451.  What  is  included  in  this 
^•tiinate  beyond  the  value  of  the  land,  it  is  impossible  to  ascertain. 
The  manner  of  its  wording  shows  there  was  something  in  their 
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estimate  wluch  the  viewers  did  not  wish  particalarlj  to  express. 
The  court  unanimlbuBlj  reversed  the  proceedings  an  the  last 
ground.  The  Chief  Justice  however,  during  the  argument,  said, 
that  the  case  of  owners  of  valuable  grounds  near  the  city  or  towns, 
stripped  of  their  property  for  the  public  emolument,  being  hard, 
he  would  adopt  the  construction  that  the  lands  should  be  paid  for 
out  of  the  county  stock,  as  the  words  of  the  act  were  sufficiently 
comprehensive  to  warrant  such  construction.  But  all  the  other 
members  of  the  court  held,  that  the  legislature  could  not  at  that 
early  day  have  contemplated  a  compensation  for  the  soil  of  improved 
lands  converted  into  a  public  road,  and  that  the  uniform  interpre- 
tation of  a  century  had  settled  the  true  law.  This  construction 
seemed  to  them  to  be  strongly  fortified  by  a  consideration  of  the 
proprietary  allowance  made  for  roads  and  highways  in  all  their 
grants. 

Judgment  of  the  sessions  reversed. 
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AT  A  CIRCmT  COUKT,  AT  LANCASTER,  APRIL  1801. 

OOSAM,  YEATE8  AND  BRACKENSIDGE,  JUBTIOES. 


JoHH  Baitmak  and  Rbbeoca,  his  wife,  against  Gbobob  Zinn,  and 

Jaoob  Kqcmsl. 

Serriee  of  notice  of  a  rule  to  take  depositionfl  on  the  plaintilTs  wife,  though  a  party  in 
the  process  is  not  good  if  she  has  not  acted  in  the  business. 

Indebitatus  assumpsit^  for  money  had  and  received. 

In  this  case  the  desposition  of  Martin  Dabs  was  offered  in  evi- 
doice,  under  a  general  rule  to  take  depositions  on  ten  days  notice. 
The  notice  was  served  by  the  defendant  Zinn's  wife,  on  the  wife 
of  Baaman,  the  plaintiff.  Bauman  was  out  of  the  state  at  the  time 
of  die  service,  and  had  been  absent  near  a  year.  His  wife  never 
Appeared  to  have  had  any  agency  in  this  business. 

The  court  overruled  the  deposition.  Service  of  notice  on  the 
wife  would  answer  no  purpose  whatever,  though  named  in  the 
process.  The  rule  should  have  been  specially  penned,  to  have  met 
this  case. 

Verdict  for  the  plaintiff's. 

Mr.  C.  Smithy  j)ro  qner,         Mr.  Hopkins,  ^/'e?  def. 


-♦*- 


Abraham  Dehcff  against  Dorothea  Tubbett  and  John  Moobe, 

executors  of  Samuel  Turbbtt. 

An  execator  not  a  witness  in  a  suit  brought  against  hinu  A  creditor  neglecting  to  sue 
^  principal  debtor  on  the  application  of  a  surety,  does  not  thereby  discharge  the 
SBrety. 

Debt  on  bond.     Plea,  payment  with  leave,  &c. 

Tarbett  was  surety  in  the  obligation  for  John  Wilkes  Kittera, 
esq.  conditioned  for  the  payment  of  1791.  9s.  lOd.  on  the  Ist  May 
1T95,  with  interest.  Four  years  interest  were  indorsed,  paid  on 
the  bond,  by  Mr.  Kittera,  who  had  afterwards  taken  the  benefit  of 
the  acts  of  insolvency.     - 

It  was  proposed  to  examine  John  Moore,  one  of  the  defendants, 
to  prove  that  he  had  demanded  of  the  plaintiff  to  put  the  bond  in 
sait,  against  Kittera,  in  the  month  of  October  1797. 

The  plaintiff  relied  on  the  objection  against  him,  that  he  was  a 
party  to  the  suit,  responsible  for  costs  in  case  the  plaintiff  succeed- 
ed, for  his  false  plea,  on  a  deficiency  of  assets,  and  that  moreoverhe 
night  be  chargeable  in  a  devastaviL 

The  defendant's  counsel  insisted,  that  there  was  no  difficulty 
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respecting  assets^  and  that  tl^ej  were  bare  trastees,  who  may  be 
witnesses  relating  to  lands.  Donp^.  134.  The  trustees  of  a  public 
charity  are  good  witnesses  in  a  suit  against  themselves,  in  their  cor- 
porate capacity.  Peake  153.  The  exception  there,  was  not  taken 
on  the  ground  of  interest.  If  persons  in  equity  are  made  parties 
for  form,  they  may  be  examined,  savitig  just  exceptions.  2  Atky. 
228.  [But  not  at  law,  ib,]  The  poesibility  of  a  devastavit  is  no 
exception ;  it  must  be  an  immediate  interest  which  excludes  a  wit- 
ness. 3  Term  Rep.  27.  As  to  the  responsibility  for  costs,  they  offer- 
ed to  lodge  the  amount  thereof  in  court,  to  be  paid  over,  in  case 
of  a  verdict  for  the  plainti£ 

By  the  court.  We  are  bound  to  follow  precedents.  The  gen- 
eral rule  clearly  is,  that  no  party  can  be  a  witness  in  the  cause. 
Some  few  exceptions  occur  in  the  books  grounded  dther  on  the  nec- 
essity of  the  case,  or  when  a  person  is  arbitrarily  made  a  defendant, 
and  no  evidence  given  against  him.  12  Vin.  26. 1  Vern.  308. 1  Sid. 
237.  Skin.  673.  2  Haw.  -^32.  In  Field  v,  Biddle,  this  matter  vras 
detertnined  on  solemn  argument,  and  we  see  no  occasion  to  alter 
that  resolution.  No  necessity  can  be  pretended  here ;  the  measure 
was  devised  by  the  executors ;  against  them  the  suit  must  necessarily 
be  brought.  We  do  not  think  him  a  competent  witness ;  but  as 
th^  defence  is  conducted  on  a  point  altogether  new  in  this  state,  we 
recommend  to  the  plaintiff's  counsel  to  agree  Ihat  Moore  may  be 
sworn ;  and  if  a  verdict  should  pass  for  the  defendants,  and  the 
court  should  adhere  to  their  present  opinion,  then  a  new  trial  shall 
be  awarded  without  costs :  which  was  assented  to  accordingly. 

It  appeared  in  evidence  that  the  defendants'  testator  died  in 
July  1796,  and  that  his  executors  on  the  13th  or  14th  October 
1797,  informed  the  plaintiff,  that  they  apprehended  danger  from 
a  delay  of  bringing  suit  against  the  principal.  He  complained  that 
he  had  not  received  his  interest,  and  said  he  would  apply  to  Mr. 
Kittera  when  he  came  to  town,  and  endeavor  to  get  the  interest 
and  other  sureties;  but  if  he  did  nothing,  he  would  put  the  bond 
in  suit.  He  further  said,  they  might  pay  the  amount,  and  sue  the 
obligation  themselves.  They  replied,  the  situation  of  the  testator's 
affairs  prevented  it,  but  they  were  well  pleased  with  his  firet  pro- 
position. 

Several  suits  brought  against  Mr.  Eittera  at  subsequent  days, 
appeared  to  have  been  paid  off;  some  remained  unsatisfied.  Se 
was  a  member  of  the  house  of  representatives  in  the  general  gov- 
ernment ;  congress  began  to  sit  on  the  13th  November  1797,  and 
continued  sitting  till  16th  July  1798.    During  this  period,  and 
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going  and  returning,. he  was  entitled  to  his  privilege.    The  sum* 
mooB  in  this  cause  issued  on  the  3d  October  1798. 

On  these  facts,  it  was  conteuded  by  the  defendants  counsel,  that 
tbejveredischai^d  from  liability.  Turbett  became  security  for 
thepajment  of  this  bond,  on  thelst  May  1795.  The  penalty  after 
M  time  became  forfeited.  He  was  surety  to  a  definite  and  not 
n  indefinite  engagement,  and  it  could  never  have  been  contem- 
plated by  the  parties,  that  he  was  to  be  subjected  to  the  payment 
of  the  nioney,  unless  in  the  instance  of  the  insolvency  of  the  prin- 
dpil.  To  call  on  him  to  pay  the  debt,  while  the  debtor  was  sol- 
Tcnt,  would  be  inequitable;  to  give  delay  at  the  expense  of  the 
snretjyftnd  without  consulting  him,  would  be  unreasonable;  to  de- 
]sj  bringing  a  suit  against  the  principal,  when  required  thereto  by 
the  surety,  or  his  representatives,  who  might  have  more  correct 
Afflinels  of  information  than  the  creditor,  would  be  highly  unjust. 
Eqnity  it  is  said,  forms  part  of  our  law,  and,' in  a  variety  of  instan- 
ces, diancery  principles  have  been  recognized  and  acted  under,  in 
this  state.  Two  late  cases  appear  analogous  to  the  present.  In 
^isbet  7.  Smith  et  al.  in  1785,  a  creditor  giving  the  principal 
dektor  further  tiifte  for  payment,  was  to  release  the  surety.  2  Bro. 
Ciia.  Rep.  579.  It  was  there  said  by  Lord  Chancellor  Thurlow, 
thEt  a  surety  may  come  into  equity,  and  apply  for  the  purpose  of 
compelling  the  principal  debtor  for  whom  he  is  surety,  to  pay  in 
themoney  and  deliver  him  from  the  obligation.  And  in  Rees  v.  Ber- 
rington.  Lord  Loughborough  decreed  the  same  point  in  1795,  the 
creditor  having  taken  notes  from  the  principal.  2  Ves.  jr.  540. 
And  the  chancellor  remarks,  that  where  a  man  is  surety  at  law  for 
the  debt  of  another,  payable  at  a  given  day,  if  the  obligee  defeats 
the  condition  of  the'bond,  he  discharges  the  security.  If  a  bond  is 
jwjible  in  six  months  with  a  surety  he  does  not  become  bound  to 
MBwerthe  payment  at  twelve  months,  where  it  was  to  be  at  six. 
'H»  principle  is  a  legal  principle.  If  an  action  had  been  instituted 
■gwnstMr.  Kittera  to  November  term,  1797,  agreeably  to  the  requi- 
ation  of  the  executors,  there  is  the  highest  probability,  that  this 
debt  would  have  been  discharged.  Three  actions  commenced  to 
August  term,  1798,  have  been  satisfied.  This  being  a  case  of  secu- 
nty,  might  also  have  received  a  preference.  On  a  counterbond, 
^Jwogh  the  surety  is  not  sued  or  molested,  yet  he  may  bring  a  bill 
to  compel  the  principal  to  pay  the  debt.  1  Vem.  189.  Where  a 
prohsble  injury  may  happen,  chancery  will  give  relief  on  a  bill 
f^  Umei.  1  Cha.  Ca.  223. 

I'or  the  plaintiff  it  was  urged,  that  if  the  doctrine  contended  for 
«r  the  adverse  party  prevailed,  it  would  unhinge  the  settled  opinion 
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of  the  country  in  cases  of  specialities,  and  infallibly  produce  great 
and  serious  inconveniences.  They  had  been  taught  to  believe,  and 
the  general  idea  was,  that  sureties  joining  in  a  bond  made  the  debt 
their  own  as  to  the  creditor ;  an  put  it  in  his  option  to  sue  all  or 
either  of  the  obligors  as  he  pleased,  (provided  the  obligation  was 
several )  though  he  could  have  but  one  satisfaction.  The  sureties 
have  no  power  to  give  directions  when  the  bond  shall  be  put  in  suit, 
or  determine  how  long  they  shall  continue  liable.  The  defendant's 
l^tator  is  a  principal  as  to  the  plaintiff.  If  his  acquiescence  is  of 
any  moment,  he  acquiesced  in  the  security  until  the  time  of  his 
death,  fourteen  months  and  upwards  from  the  day  of  payment ; 
and  his  property  in  the  hands  of  his  executors  became  chargeable 
with  the  debt.  His  representatives  have  no  reasonable  ground  of 
complaint.  The  plaintiff  was  willing  to  assign  to  them  the  obliga- 
tion, on  their  paying  the  amount,  and  this  he  was  not  bound  to  do 
by  the  laws  of  England.  A  surety  in  a  bond  there  cannot  insist  on 
the  assignment  of  it,  upon  his  discharging  the  same.  1  Vez.  339. 
Surety  co-obligor  may  pay  the  obligation,  and  then  bring  case 
against  his  principal.  2  Vez.  570. 

The  two  late  cases  cited  by  the  defendants'  counsel,  it  must  be 
confessed,  go  beyond  the  ancient  precedents  in  equity.  In  Heath 
V.  Perdval,  1  Wm.  6S2,  A  and  B,  partners  in  trade,  were  bound 
in  a  bond  to  C.  They  broke  off  the  partnership  and  divided  the 
stock,  and  A  undertaking  to  pay  the  company  debts,  public  notice 
was  given  thereof,  that  the  creditors  might  receive  their  demands. 
Though  C  knew  of  this,  and  agree  to  wait  on  receiving  1  per  cent. 
additional  interest  from  A,  yet  he  proving  bankrupt,  C  recovered  his 
demand  against  the  estate  of  the  other  obligor,  at  so  remote  a  period 
as  27  years  from  the  creation  of  the  debt.  In  2  Vez.  jr.  542,  it  is  said, 
that  a  defendant  cannot  aver  at  law,  that  he  was  surety  in  the  bond; 
it  is  the  form  of  the  security  which  forces  the  party  into  equity. 
How  far  under  our  local  circumstances  the  authority  of  the  two 
late  cases  relied  on  will  be  recognized  by  the  court,  must  be  sub- 
mitted to  their  judgment. 

The  court  gave  it  in  charge  to  the  jury,  that  if  the  trae  mean- 
ing of  the  parties  was,  that  reasonable  time  should  be  allowed 
for  an  application  to  Mr.  Kittera,  to  procure  the  interest  and 
other '  sureties,  then  they  must  judge  whether  the  period  which 
had  elapsed  from  the  time  of  the  defendants'  requisition,  until 
his  privilege  commenced  as  a  member  of  congress,  was  unrea- 
sonable or  not.  No  evidence  has  been  given  when  he  returned 
home,  or  what  communication  was  had  with  bim.    If  the  suit 
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hsd  been  brought  to  November  term  1897,  it  is  at  least  dubious 
whether  any  part  of  the  money  would  have  been  recovered  ;  for 
the  jadgment  might  have  been  delayed  by  a  rem  oval  into  this  court. 

Bat  it  has  been  contended,  that  whether  the  money  could  have 
been  got  or  not  by  an  immediate  suit  against  the  principal,  the 
present  defendants  are  discharged. 

It  is  obvious  that  this  doctrine  cannot  be  correct  in  all  cases, 
particularly  in  those  of  strong  probable  insolvency.  Unless  an  in- 
demnity is  offered,  the  creditor  might  be  subjected  to  the  payment 
of  costs. 

Great  reliance  has  been  placed  on  the  cases  of  Nisbet  v.  Smith 
and  Sees  v.  Berrington.  Adjudications  in  England  since  the  rev- 
olution, are  not  equally  authoritative  with  those  determined  before 
that  era,  until  the  judiciary  here  have  decided  on  them,  and  are 
folly  satisfied  that  they  are  applicable  to  our  local  situation. 

We  think  that  the  general  idea  of  the  liability  of  sureties  in  a 
bond  in  this  commonwealth,  has  been  justly  stated  by  the  plain- 
tiff's counsel ;  but,  we  are  by  no  means  prepared  to  say,  that  the 
eondact  of  the  obligee  can,  under  no  given  circumstances,  absolve 
sureties,  or  even  that  the  result  of  our  decision  in  similar  cases  to 
those  cited,  would  not  have  corresponded  with  the  Chancellor's 
decrees;  though  certainly  not  for  the  reasons  furnished  to  us.    In*^ 
Kisbet  V.  Smith,  three  years  further  time  was  given  bj'the  cred- 
itor, contrary  to  the  express  direction  of  the  surety :  and  it  is  there 
said,  tliat  a  surety,  generally  speaking,  may  come  into  equity,  and 
apply  for  the  purpose  of  compelling  the  principal  debtor  for  whom 
lie  is  surety  to  pay  in  the  money  and  deliver  him  from  the  obliga- 
tion; and  that  the  obligee  had  done  that  very  thing  which  the 
eourt  would  have  compelled  him  to  have  done,  namely,  to  bring 
Ms  action.    2  Bro.  Cha.  Rep.   582.     In  Kees  v.  Berrington  it  is 
^  said,  that  a  surety  has  a  right,  if  the  bond  is  not  put  in  suit,  to 
call  upon  the  holder  of  it  to  enforce  payment.     In  that  case,  two 
snccessive  sets  of  notes  were  accepted  by  the  obligee  from  the  prin- 
cipal debtors  giving  thems  further  time,   without  any  communica- 
tion with  the  surety,  who  afterwards  without  notice  paid  over  to 
the  obligors  3000Z.,  instead  of  paying  the  balance  of  24002.  to  the 
obligee.  2  Ves.  jr.  540,  541.     But  what  species  of  suit  could  Tur- 
bett  or  his  executors,  amongst  us,  have  brought  against  Dehuffto 
compd  him  to  bring  his  action  against  Kittera  ?     Or  what  suit 
could  they  bring  against  the  latter  to  oblige  him  to  pay  the  debt  ? 
Tney  must  have  waited  until  they  paid  the  money,  as  there  was 
Vol.  m.  11 


162  GASES  m  TEDB  SDFBEME  COURT  [1801 

■  — — ^—  _    _  -    . . 

/ 

no  counter  bond.  2  Yez.  570.    The  decrees  in  those  instanoee 
pursued  the  effect  of  bills  broaght  by  sureties  for  relief. 

But  though  by  the  terms  of  the  constitutioui  (Art.  5.  §  6)  the 
Supreme  Court,  had  '^  besides  the  powers  theretofore  usually  exercis- 
ed by  them,"  the  powers  of  a  Court  of  Chancery  to  perpetuate  teeti- 
monyi  obtaining  endence  from  abroad,  and  the  case  of  persons 
non  compotes  mentiSf  yet  they  are  restricted  thereby.  A  different 
conformation  of  the  judicial  authority  necessarily  produces  different 
effects.  Thus,  in  England,  a  third  mortgage  may  buy  in  the  first 
incumbrance  to  protect  his  own  mortgage,  if  he  had  no  notice  when 
he  lent  the  money,  and  shall  Jiold  in  exclusion  of  the  second. 
But  it  is  remarked  by  Lord  Chancellor  Hardwicke,  that  this  could 
happen  in  no  other  country,  because  the  jurisdiction  of  law  and 
equity  is  administered  in  England  in  different  courts,  and  creates 
different  kinds  of  rights  in  estates.  2  Yez.  578,  574.  The  role  in 
chancery  is,  where  one  has  law  and  equity  with  him,  chancery 
will  not  interfere  in  favor  of  a  mere  equity.  But  if  this  had  hap- 
pened in  any  other  country,  it  could  never  have  been  made  a 
question,  for  gui  prior  est  temporsj  paUcr  est  jwre. 

So  formerly  oyer  of  a  deed  was  not  dispensed  with,  thongfa 
shown  to  be  lost;  (2  Stra.  1186, 1  Wils.  16,  1  Atky.  845;)  and 
in  this  government,  we  have  known  many  honest  debts  lost  by  a 
rigid  adherance  to  this  rule  of  law.  The  case  of  read  v.  Brookman 
(3  Term/ Rep.  151 ;  see  the  case  of  law  v.  East  India  company,  4 
Yes.  jr.  824,)  occurred  in  1789,  in  B.  R.,  and  since  that  resolution^ 
a  deed  may  be  now  pleaded  as  lost  by  time  or  accident. 

Upon  the  whole,  sitting  as  a  court  of  law,  we  cannot  say,  that 
a  creditor  neglecting  to  sue  his  principal  debtor,  on  the  requisition 
of  his  surety,  thereby  discharges  his  surety  in  general;  and.ifre 
think  it  will  require  great  consideration  before  such  a  rule  is 
adopted* 

Yerdict,2>ro  quer.  for  21 W.  7«. 
Mr.  C.  Smith,  ^?ro  quer. 

Messrs.  M'Eean  and  Hopkins^  j^ro  d^. 
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Levee  of  Gsobos  Jbhkins  agamst  Sotss  Btodtfeb  and  Datxd 

Jenkins. 

Mk  of  Umds  to  three  floos  in  fee,  but  if  either  of  them  die  without  children,  then  the 
Bmeto  be  equftUy  divided  among  the  other  children,  or  to  be  sold  and  tiie  money 
difided  unong  them,  and  executors  appointed  in  trust  for  the  purposes  and  intents  in 
the  wiD,  and  orerseers  appointed  to  see  it  well  performed ;  on  the  death  of  one  of  the 

]  Bona  without  children,  the  sunriying  executors  may  sell  the  lands  devised  to  him. 

EjBcrnasNT  for  lands  in  Caernarvon  township. 

John  Jenkins  being  seized  of  the  premises  in  fee,  made  his  last 
vfll  bearing  date  the  25th  August  1774,  wherein  he  devised  a  cer- 
tiin  tract  of  land  to  his  son  John  in  fee,  pajing  2002.  to  two  of  his 
brothers ;  and  to  his  son  Isaac  the  lands  in  question  in  fee,  paying 
1S02.  to  a  brother  and  sister ;  and  to  his  son  Joseph  other  lands  in 
fee.  Then  follows  this  clause ;  ^'  it  is  also  my  will,  that  if  any,  or 
either  of  my  sons,  John,  Isaac  or  Joseph,  die,  having  no  child  or 
difldren  lawfully  begotten,  that  after  the  decease  of  such  son  or  sous, 
the  land  I  have  given  to  him  or  them,  be  equally  divided  among  all 
my  other  children  or  their  heirs,  or  to  be  sold  and  the  money  divided 
smong  them,  as  aforesaid.^'  He  further  appoints  his  sons,  John, 
Isaac  and  Joseph,  sole  executors  of  his  will,  ^^in  trust  for  the  pur< 
poaes  and  intents  in  his  will  contained/'  and  Jacob  Morgan,  esq. 
aod  Sohert  Clemor,  overseers  of  bis  ^^  will  to  take  care  and  see  it 
Ydl  performed,  according  to  its  true  intent  and  meaning." 

Ihe  testator  had  six  sons  and  one  daughter,  all  of  full  age  at  th^ 
tone  of  making  bis  wilL  One  of  the  0ons,  Qeoige,  died  in  his 
ftther's  life-time,  leaving  issue  a  daughter,  Isaac,  the  devisee,  died 
mteatate,  without  wife  or  children.  The  lessor  of  the  plaintiff 
elaims  one  sixth  part  of  the  lands  devised  to  Isaac,  as  the  only  child 
of  William,  one  of  his  brothers. 

The  overseers  of  the  testator's  will,  by  a.  written  instrument, 
dated  23d  May  1783,  approve  of  the  surviving  execEtors  selling  the- 
lands  devised  to  Isaac,  and  were  of  opinion,  that  the  money  arising 
therefrom  should  be  divided  into  six  equal  shares. 

b  February  term  1790,  an  amicable  action  was  entered  by  the 
lenorofthe  plaintiff  by  his  guardian,  Isaac  Jenkins,  against  the 
sorriving  executors  of  his  grandfather,  which  was  referred  by  qgmi- 
sent;  and  in  May  term  following,  the  referees  reported  to  the  Court 
of  Common  Pleas,  that  the  lands  devised  to  Isaac  could  not  be  di- 
vided without  the  greatest  injury ;  that  they  shonld'  be  exposed  to 
aale,  and  the  money  be  equally  divided  among^  the  surviving 
children  of  their  representatives,  which  was  confirmed  by  consent. 

On  the  Ist  June  1790,  the  lands  were  accordingly  put  up  at  pub- 
he  vendue,  and  sold  to  David  Jenkins,  (the  &tber  of  David  Jenkins, 
<>Be  of  the  defendants,  to  whom  the  same  were  devised^ )  and  the 
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enrviving  executors  convejed  the  same  to  him  by  deed,  dated 
8th  April  1791. 

The  plaintifiPs  connsel  contested  the  authority  of  the  surviving 
executors  to  sell  uuder  the  terms  of  the  will,  it  not  being  ex- 
pressed therein  who  were  to  sell. 

The  court  declared  their  opinion,  that  the  law  authorities  fully 
warranted  the  sale.  (  2  Leon.  220. 1  Oha.  Oa.  176.  2  Dall.  223.  Sav. 
72.  Dy.  371.  b.  )  Ko  doubt  can  arise  on  the  testator's  intention,  as 
expressed.  The  lands  were  to  be  divided  on  the  contingency  hap- 
pening, or  to  be  sold,  and  the  money  divided  among  the  children. 
The  executors  were  appointed  in  trust  for  the  purposes  and  intents 
in  his  will,  and  the  overseers  were  to  take  care  to  see  it  well  per- 
formed, according  to  its  true  intent  and  meaning.  All  concurred 
in  the  act,  and  the  sale  must  be  considered  as  legal,  without  resort- 
ing to  the  proceedings  in  the  Court  of  Common  Pleas. 

•The  plaintiffs  counsel  took  a  bill  of  exceptions  hereon,  without 
axguing  the  point. 

The  fairness  of  the  sale  was  also  contested,  and  a  number  of  'wit- 
nesses examiued,  but  the  jury  readily  found  a  verdict  for  the  defend- 
ants. 

Messrs.  Ingersoll  and  Montgomery,  j77*t>  qaer. 
Messrs.  Dallas  and  Hopkins,  j?r(>  def. 


>»  •  # 


AT  A  OIECUIT  COURT,  AT  YORK,  APRIL,  1801. 

OOBAM,  YEATES  AND  BBAOKSNBmOE  JUSTICES. 


Lessee  of  Jacob  Kolb  wgamst  John  Komp. 

Though  a  posthamous  child  be  entitled  to  a  share  of  his  father's  lands  as  if  he  had  died, 
intestate,  yet  if  there  be  a  deficiency  of  personal  estate  to  pay  the  debts,  he  shall  not 
recover  against  a  purchaser  under  the  executors,  until  he  has  paid  or  tendered  lua 
proportion  of  such  deficiency :  but  if  partition  cannot  be  made  of  the  lands,  tliey  re- 
main liable  for  the  sum  justly  due  to  such  child. 

Ejectment  for  one  messuage,  «fec.  and  112  acres  of  land,  in 
Dover  township.  The  lessor  of  the  .plaintiff  claimed  on©  un- 
divided tenth  part  thereof,  as  a  posthumous  son  of  Christian 
Kolb,   who  died  seized  of  the  premises,  having  first  made  his  last 
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vill  and  testament,  dated  24th  March  1774,  wherein  he  devised 
his  lands  to  his  execntors  to  be  sold  by  them,  as  they  should  think 
proper  for  the  benefit  of  his  heirs,  (naming  each  of  his  children^) 
in  equal  shares,  but  his  eldest  son  to  have  one  shilling  sterling  more 
than  the  rest.  He  also  gave  a  legacy  of  202.  and  a  cow  to  his  wid- 
ow. On  the  28th  May  1774,  the  executors  sold  the  lands  to  Henry 
Beiffe,  for  255/.  15s.  9d.j  who  afterwards  contracted  with  Andrew 
Bensell,  but  dying  before  he  made  his  conveyance,  his  widow  and 
children  afterwards  conveyed  to  him  on  the  15th  Jnnel79S,in  con- 
dderation  of  2802.,  and  the  defendant  was  his  tenant. 

An  inventory  was  taken  of  the  effects  of  Christian 
Kolb,  immediately  after  his  death,  whereby  his 
personal  property  w^s  valued  at  115/.  but  by  the 
advance  made  by  the  sales,  it  amontted  to    -    -    1562.  78, 

lathe  administration  account  settled  on  the  4th  De- 
cember 1781,  there  was  credited  to  the  executors, 
exclusive  of  the  legacies  to  the  widow,    -    -    -    297      3    9 


So  that  there  was  a  deficiency  of  personal  assets  of    d8l40  16  9 

At  the  time  the  lands  were  sold  by  the  execators,  the  fences  were 
10  bad  order.  Bensell  put  up  new  fences,  built  a  good  double  log 
htm,  walled  in  the  cellar,  and  made  other  improvements. 

Kr.  Bowie  for  the  defendant,  argued  that  the  law  would  not 
ooontenance  a  valuation  of  lands  thus  improved  by  a  second  pur- 
djager,  without  notice.  The  act  Qf  23d  March  1764)  §  5,  (1  DalL 
8l  Laws,  Append.  48,)  puts  children  born  after  the  death  of  their 
&ther,  on  the  same  equal  footing  with  the  other  children,  and  as 
if  the  father  had  died  intestate.  Lands  directed  to  be  sold,  are  con- 
tidered  as  money.  9  Mod.  170, 1  Salk.  154.  1  Atky.  420.  A  post- 
homoos  child  shall  not  defeat  a  power  given  by  the  will  of  his  fath- 
er to  the  execatora  to  sell  the  lands.  The  reason  of  the  commor 
htw,  is  the  best  role  for  the  construction  of  statutes.  4  Bac.  647. 
There  can  be  no  lien  on  the  lands  sold,  nor  is  there  any  privity  be- 
tween the  lessor  of  the  plaintiff,  and  the  present  purchaser.  The 
ttecators  may  be  gnilty  of  a  devastavit^  as  to  the  child's  distribu- 
tive share,  but  having  sold  the  lands  under  a  proper  authority,  the 
premises  are  discharged  from  liability.  It  cannot  be  contested  that 
the  share  now  claimed  by  the  plaintiff,  is  exempted  fi^m  a  just  pro- 
p(»tion  of  the  Other's  debts  and  expenses  of  administration.  At 
the  time  of  the  testator's  death,  there  was  a  deficiency  of  persons- 
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property  of  140Z.  16s.  9d.  and|coii8eqaentIy  14/.  Is.  Sd.  with  the  in- 
terest therepn,  is  properly  chai^eable  against  such  share.  With- 
out payment  or  tender  thereof  before  the  suit  brought,  the  plaintiff 
is  not  entitled  to  recover.  But  if  a  recovery  should  take  place, 
the  purpart  is  still  liable  to  valuation,  in  case  partition  cannot  be 
made  without  prejudice  to  or  spoilingof  the  whole  ;  and  if  Bensell's 
improvements  are  not  to  form  a  part  of  the  valuation,  the  result 
would  be  that  the  lessor  of  the  plaintiff  would  be  entitled  to  112. 9«. 
lOid.  the  one  telRth  part  of  the  balance  of  IIU.  19s.  formed  in  the 
following  manner. 
Amount  of  the  personal  estate  sold  at  vendue.  156/.  7s. 
Do.    of  the  lands  sold  at  do.        -        -        -    255  15     9 


412    2    9 


Deduct  debts  and  expenses  of  administration  as  set- 
tled in  account  in  1781,        -        -        -        -        '    297    8    9 


Balance, 114    19 

So  that  in  the  event,  the  lessor  of  the  plaintiff  by  a  circuity  of 
action,  would  get  what  it  is  now  conceded  can  be  recovered  from  the 
executors,  with  little  difficulty  or  expense. 

Mr.  Hopkins  for  the  plaintiff,  admitted,  that  the  land  of  a  tes- 
tator would  descend  to  a  posthumous  child,  charged  with  a  pro- 
portion of  the  debts  ;  and  if  the  plaintiff  should  recover,  it  would 
still  remain  chargeable  with  such  sum.  If  he  is  bound  to  pay  in- 
terest, he  is  also  entitled  to  his  share  of  the  profits.  No  laches  can 
be  imputed  to  a  minor.  The  purchasers  cannot  be  considered  as 
without  notice.  The  law  operates  as  a  supplement  or  codicil  to  the 
will,  and  the  birth  of  the  child  must  have  been  notorious.  The 
case  must  bo  decided  on  principle.  By  the  supplement  of  1764, 
to  the  old  intestate  act,  the  father  shall  be  deemed  and  construed  to 
die  intestate,  so  far  as  regards  posthumous  children ;  and  such  chil- 
dren shall  be  entitled  to  like  purparts,  shares  and  dividends  of  the 
estate  real  and  personal  of  the  father,  as  if  he  had  actually  died 
without  any  will.  The  terms  of  the  law  are  strong  and  compre- 
hensive ;  but  the  arguments  of  the  defendant's  counsel  would  go  so 
far,  as  to  leave  the  child  without  remedy,  provided  the  executors 
are  insolvent  This  never  could  have  been  the  intention  of  the 
legislature. 

The  court  declared  their  opinion,  that  circumstanced  as  this  case 
was,  the  plaintiff  was  not  entitled  to  recover,  not  having  paid  or  ten- 
dered his  proportional  part  of  the  deficiency  of  the  personal  estate. 


\ 


1801]  OF  PENNSYLVANIA.  1B7 

■  ■    ■  ■» ■■■.■■.  I        —— — — w^— — »^— . 

pievious  to  the  eommencement  of  the  suit  in  1789.  The  lands 
were  aaflets  for  the  payment  of  the  testator's  debts,  and  if  the  exeon- 
torshad  not  paid  them  bj  a  sale  of  the  lands,  the  sheriff  most  haye 
performed  that  office.  The  deficiency  in  the  present  instance,  ap- 
peared on  record,  eighteen  years  before  this  snit  was  brought,  and 
operated  as  notice  thereof  to  the  lessor  of  the  plaintiff.  If  he  could 
now  recover,  the  debts  being  adjusted  and  paid  by  the  executors, 
he  might  sell  the  lands  immediately,  and  free  his  share  of  all  lia- 
bility as  assets. 

They  added  also,  that  they  did  not  determine  even  if  this  pro- 
portional part  had  been  paid  or  tendered,  and  now  brought  into 
coort,  that  the  plaintiff  would  be  entitled  to  recover  one  tenth  part 
of  the  lands  thus  improved  by  a  stranger.  The  law  contemplated 
the  pofithnmons  child  as  taking  his  share  at  the  time  of  his  birth, 
according  as  it  then  would  be  divided  or  appraised,  and  not  depend- 
ing OIL  improvements  made  by  strangers.  It  seemed  an  outrage  on 
jiutiee,  that  such  child  should  derive  any  benefit  from  the  expendi- 
tnes  or  labors  of  a  purchaser. 

But  on  the  subject  of  the  liability  of  the  purpart  of  the  posthu- 
mous child,'to  a  due  proportion  of  the  debts  and  expenses  necessarily 
incident,  the  court  differed  in  opinion. 

Yeates,  J.  declared,  that  he  thought  the  lands  continued  Uable 
to  the  lessor  of  the  plaintiff  for  the  amount  of  the  just  balance  due 
to  him  for  his  tenth  part,  charging  him  with  interest  aud  crediting 
him  with  a  proper  proportion  of  the  profits.    The  will  is  void  as  to 
hfan,  by  the  express  words  of  the  act  of  1764,  and  his  father  as  to 
him  died  intestate.    The  authority  granted  to  executors  to  sell 
lands,  is  no  more  binding  on  a  posthumous  child,  than  if  such  a 
power  was  given  by  a  ^ill,  when  a  man  was  unmarried,  and  he  af- 
terwards married  and  had  children.    But  a  posthumous  child  is 
only  entitled  to  partition,  where  it  may  be  made  without  prejudice 
to,  or  spoiling  of  the  whole  estate  devised,  and  neither  he  nor  his 
vendee  can  hold  the  share  on  any  other  tenns  than  as  subjected  to 
a  valuation,  in  case  the  premises  would  be  injured  by  a  division. 
As  to  him  however,  the  father  dies  intestate,  and  niothing  that  the 
executors  can  do,  can  change  his  security  from  realty  to  personalty. 

Brsckeoridge,  J.  declared  his  opinion  during  the  argument,  that 
tke  lessor  of  the  plaintiff  being  put  on  the  same  footing  with  the 
odier  children,  dearly  answered  the  object  of  ^the  law ;  and  the 
executors  having  sold  the  lands  for  the  full  value,  under  a  proper  au- 
thority in  the  will,  the  premises  were  discharged  from  all  lien,  and 
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the  lessor  of   the  plaintiff  was  confined  to  the  executors  for  his 
remedy. 

On  the  next  day,  he  expressed  great  doubt  and  seemed  to  retract 
his  opinion,  respecting  the  liability  of  the  lands. 

The  plaintiff  suffered  a  nonsuit,  under  the  direction  of  the  court, 
with  liberty  to  move  the  same  again,  if  he  should  think  proper. 


■  »  •  #■ 


Henet  Wbaveb  against  William  Cochbak. 

Service  of  notice  of  a  rule  to  take  depositions  on  tke  speoial  bail  of  defendant  is  not 
good,  though  he  attended  and  cross  examined  the  witness,  if  another  person  uaually 
acted  as  agent  in  the  defeudanCs  absence. 

Debt  for  penalty  of  articles  of  agreement. 

The  plaintiff  offered  the  deposition  of  Bobert  Howie  in  evidence, 
on  notice  given  to  James  Agnew,  the  special  bail,  and  he  attending 
and  cross  examining  the  witness. 

This  notice  was  excepted  to  ;  and  it  was  proved  to  the  court,  that 
Agnew  never  acted  as  agent  in  the  cause,  though  his  father  had 
usually  acted  as  such  in  the  absence  of  the  defendant  in  Virginia ;  and 
that  neither  of  them  had  ratified  this  act  of  the  special  bail.  They 
cited  Bauman  and  wife  v.  Kimmel  et  al.  determined  last  week  at 
Lancaster. 

The  court  rejected  the  deposition,  and  said  the  rule  in  all  such 
cases  should  be  expressed  more  particularly. 

Messrs.  Duncan  and  Mon<;gomery,jpr^  quer* 
Messrs.  Bowie  and  Hopkins,  pro  def. 
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Lessee  of  Jambs  Steel  and  Aqnbs  his  wifsi  late  Nelson  late 
Lathan  agoMMi  Andrew  Finley,  Alexander  Tubneb  and 
WiLUAM  Millioan. 

Wiiere  one  defi^dant  in  ejectment  states  a  special  defence,  disclaiming  particular  lands, 
and  another  defendant  who  has  taken  a  special  defence,  gives  it  up  on  a  trial,  the  for- 
m^*  shall  not  be  at  liberty  to  show  an  early  adyerso  right  to  the  lands  he  has  dis- 
claiTii<*d. 

A  letter  from  the  secretary  of  the  land  office,  asserting  the  contents  of  a  paper  he  had 
seen,  is  no  cTidence  of  fact 

If  one  obtains  a  second  survey  on  a  warrant  already  filed,  he  thereby  abandons  his  first 
flunrej,  if  the  same  was  not  returned  into  the  surveyor  generars  office  before  an  ad 
verse  survey  is  made. 

Ejbgtment  for  140  acres,  3  quarters  and  18th  perches^  in  Hope* 
ireU  township.    Special  defence  taken  by  Finlej. 

The  plaintiff  claimed  under  a  warrant  to  Hngh  Pardy,  dated  5th 
December  1764,  including  his  improvement  in  the  Barrens,  a  but- 
▼er  made  by  William  Mattliews  on  the  20th  December  1764,  and 
divers  mesne  oonveyances  to  Hugh  Nelson,  who  devised  the  same 
to  his  daughter  Agnes,  one  of  the  plaintiffi  in  fee.    She  intermar- 
ried with  David  Lathan,  and  together  with  him  during  her  minority 
oonyeyed  to  William  Orr,  without  any  separate  examination  as  the 
law  requires,  and  a  mortgage  was  taken  for  the  consideration  money, 
whidi  was  never  recorded.    Oit  conveyed  to  Patrick  M'Qrille,  and 
he  eonyeyed  to  Turner,  one  of  the  defendants,  who  leased  to  Milli* 
gan  another  defendant,  on  the  15th  March  1789,  for  two  years,  he 
eogaging  to  deliver  up  possession  on  the  15th  April  1791.    Pend- 
ing that  leaes,  tlie  pi'esent  ejectment  was  oommenced. 

The  special  defence  of  Andrew  Finley,  excluded  a  portion  of, 
land,  which  had  dbeen  cultivated  above  twenty  years  by  the  differ- 
ent persons  under  whom  the  plaintiff  claimed,  marked  in  the  dia- 
gram W,  containing  above  20  acres.    He  founded  his  pretensions 
on  two  warrants,  in  the  name  of  his  father  John  Finley,  one  for 
50  acres,  dated  1st  April  1751 ;  and  the  other  for  100  acres,  dated 
4th  April  1754 ;  a  survey  on  the  first  by  Thomas  Armor  on  the  16th 
April  1752 ;  and  a  re-survey  by  William  Kersey  and  William  Mat- 
thews, in  consequence  of  an  order  of  the  Board  of  Property  of  the 
8Ut  December  1770,  made  on  the  18th  November  1774,  pursu- 
ing the  old  lines,  containing  on  the  first  warrant  145^  acres,  and  on 
Aelast  204  acres,  for  the  said  Andrew  Finl^. 

He  also  showed  a  conveyance  from  his  said  father  to  himself, 
&r  the  two  surveys,  dated  4th  November  1760,  in  oonsideration 
of  2002.,  and  a  subsequent  patent  to  his  fiither  for  the  same,  dated 
82d  August  1788.  But  it  appeared,  diat  on  the  original  war- 
nut  of  Ist  Afoil  1751,  John  Finley  had  assigned  the   same  to 
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Thomas  Armor  on  the  4th  October  1752,  and  Armor  had  assigned 
the  same  to  the  said  Andrew  Finley  on  the  27th  April  1761.  These 
assignments  were  made  in  the  hand-writing  of  Armor,  and  had 
been  attempted  to  be  obliterated,  but  they  remained  sufficiently 
legible.    The  lands  thus  surveyed  were  called  ^^  Cabrach." 

The  defendant  Finley  also  obtained  a  survey  of  120f  acres,  to 
be  made  upon  the  first  warrant  on  Deer  creek  (above  ten  miles 
distant  from  the  lands  in  question)  by  the  said  Armor,  called  ^^Eose- 
mary  Meadow/'  and  that  he  had  indorsed  the  same  IStOf  acres  on 
the  same  warrant  to  have  been  returned  for  Andrew  Finley  on  the 
4th  May  1765. 

The  aforesaid  Hugh  Purdy  had  originally  contracted  with  the  said 
Andrew  Finley,  before  he  made  his  improvement,  though  the  par- 
ticulars thereof,  or  the  consideration,  did  not  appear.  Several 
suspicious  circumstances  occured  in  this  transaction  against  Finley 
that  he  had  not  acted  &irly  by  Purdy.  The  former  lived  on  the 
adjoining  tract  for  above  twenty  years,  and  suffered  the  different 
possessors  to  go  on  improving,  without  claiming  the  premises  or 
molesting  them. 

.  The  court  observed,  that  as  to  the  claim  of  Turner,  and  Milli- 
gan  his  tenant,  there  could  be  no  pretence  of  title,  because  they 
held  under  the  plaintiffs'  right,  and  the  deed  from  Lathan  and  wife, 
having  been  established  to  have  been  made  in  the  infancy  of  the 
wife,  though  she  held  in  her  own  right,  and  she  not  undergoing  a 
proper  separate  examination,  was  void  in  itself  after  the  death  of 
Lathan,  unless  it  could  be  proved  that  she  ratified  the  same  after- 
wards.   Mr.  Clark,  who  appeared  for  Turner  and  Milligan,  gave  up 
their  defence  at  the  Bar;  but  Mr.  Bowie  urged,  that  he  was  con- 
eemed  for  one  household,  in  whom  was  vested  an  interest,  under 
a  warrant  granted  to  Robert  Oarr,  dated  August  1758 ;  a  convey- 
ance thereon  to  George  Stevenson,  dated  21st  September  1764,  and 
a  survey  by  him  of  152  acres  and  allowance,  on  the  27th  of  tho 
same  month ;  and  that  any  title  might  be  given  in  evidence  to  show 
that  the  plaintiff  was  not  entitled  to  recover  any  part  of  the  lands. 

By  the  court  Undoubtedly  you  may  do  so  if  there  are  proper 
parties.  Finley  has  disclaimed .  by  his  special  defence  the  land 
marked  W  in  the  diagram ;  but  if  Carr's  warrant  and  survey  can 
assist  him  in  the  portion  he  contends  for,  he  can  make  use  of  it  for 
that  purpose.  Turner  and  Milligan  have  wisely  relinquished  the 
claim  by  their  counsel.  Householder  we  know  not  If  he  wished  to 
contest  the  plaintiff's  title,  he  ought  to  have  procured  himself  to  be 
made  a  party  to  the  suit  He  was  in  possession  of  no  part  of  the  landa 
claimed  by  the  plaintiff,  when  the  ejectment  was  served.    Let  him 
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bring  his  new  ejectment  for  portion  W ;  for  in  the  present  snit  the 
plaintiff  must  necessarily  have  a  verdict  for  it. 

A  letter  from  William  Peters,  then  secretary  of  the  land  office, 
to  Hugh  Fnrdy,  dated  28th  August  1765,  stating,  that  he  had  seen 
and  considered  the  written  contract  between  him  and  Andrew  Fin- 
ley,  dated  the  2l8t  April  1762,  and  advising  him  that  he  had  a 
remedy  on  the  special  warranty  contained  therein,  &e.  was  offered 
in  evidence  by  the  plaintiff. 

This  was  opposed  by  the  counsel  of  Finley,  because  it  was  no 
public  document,  but  written  by  Mr.  Peters  as  a  counsel ;  and  if  it 
even  were  such,  it  would  be  no  legal  evidence  of  the  fact  recited 
dierein. 

To  this  the  plaintiff's  counsel  answered,  that  the  title  ot  Purdy  was 
digested  by  a  sheriffs  deed,  and  it  could  not  be  presumed  that  such 
a  purchaser  would  receive  all  the  title  papers ;  and  that  the  trans- 
action respecting  them  having  been  a  contract  being  already  estab- 
liihed  by  other  proof,  an  inferior  kind  of  evidence  might  be  receiv- 
ed, corroborating  the  fiict.  Besides  a  letter  from  James  Steel,  re- 
edver  general  and  secretary  of  the  land  office,  has  been  adjudged 
good  evidence,  1  Dall.  6.  [That  letter  was  in  fact  an  order  of  survey 
tnd  was  usual  between  1718  and  17S2.] 

The  court  being  divided  in  opinion  on  this  point  of  evidence, 
mked  the  plaintiff's  counsel,  if  t)iey  would  agree,  in  case  the  letter 
WM  received  in  evidence,  and  a  verdict  should  be  giv^  for  their 
dients,  that  a  new  trial  should  be  granted,  provided  the  Supreme 
Coort  in  bank  should  consider  the  testimony  as  inadmissible.  To 
ibis  they  answered,  that  they  could  by  no  means  accede  thereto. 
Whersupon  Yeates,  J.  still  adhering  to  his  opinion,  that  the  evi* 
deooe  could  not  be  received  on  either  of  the  grounds  stated,  the  let- 
ter was  overruled. 

The  court,  after  fall  argument  by  the  counsel  on  both  sides,  gave 
itb  diaige  to  to  the  jury,  that  for  the  reasons  already  given,  the 
llttntiff  was  clearly  entitled  to  recover  the  lands  marised  W. 
As  to  the  remainder  of  the  lands,  they  left  it  to  the  jury  imder  all 
^  droumstances  of  the  case,  who  was  in  de&ult  respecting  the 
ttntact,  said  to  have  been  in  existence  between  Hugh  Purdy  and 
Andrew  Finley.  The  silence  and  acquiesence  of  the  latter  re- 
V^eting  his  claim  for  so  long  a  period,  as  well  at  the  sheriffs  sale 
>s  afterwards,  formed  a  strong  presumption  against  him.  But  inde- 
pendent thereof,  they  laid  it  downas  a  clear  rule  of  law,  that  if  a  per* 
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son  obtains  a  second  snrvej  on  a  wa^rrant  which  has  been  once  filed, 
he  thereby  abandons  his  iirst  survey  if  the  same  was  not  returned  in- 
to the  surveyor  general's  office,  before  an  adverse  survey  is  made, 
provided  the  same  was  done  with  his  consent  or  procurement. 
Every  survey  shall  be  presumed  to  be  made  with  the  full  consent 
of  the  party,  unless  the  contrary  appears  ;  and  the  circumstances  of 
the  present  case  strongly  fortify  the  legal  presumption. 

Verdict  j>ro  quer. 

Messrs.  Duncan,  0.  Smith  and  Kelly,  j!>r<?  qicer. 

Messrs.  Bowie,  Hopkins  and  Clark,  pro  def. 


Lessee  of  Davtd  Ebb  against  Alexandeb  Undebwood. 

A  creditor  on  a  domestic  attachment,  wher^  the  auditors  have  sold  and  conveyed  lands, 
and  subscribed  a  receipt  for  the  consideration  money,  may  be  a  witness  to  show  that 
a  former  sale  of  the  same  lands  by  the  debtor  was  fraudulent.  One  who  has  exe- 
cuted a  deed  with  words  of  general  implied  warranty,  not  to  be  received  as  a  witness 
ito  invalidate  it;  nor  to  prove  that  he  has  not  received  the  consideration  money,  if  he 
has  signed  the  receipt  for  it. 

Ejbotment  for  one  messuage,  one  grist-mill,  and  saw-mill,  &c. 
and  54:  acres  of  land  in  Dover  township. 

It  was  admitted  that  the  lessor  of  the  plaintiff  was  seized  of  the 
premises  in  fee. 

On  the  27th  March  1797,  he  entered  into  articles  to  convey  the 
same  to  Thomas  Paup,  in  consideration  of  32002.  payable  in  instal- 
ments ;  and  conveyed  the  same  to  him  accordingly,*on  the  2d  May 
following,  by  deed  duly  executed  and  recorded. 

On  the  24th  May  1798,  Paup  and  wife  convey  the  premises  to 
Isaiah  Harr,  in  consideration  of  18002.  by  deed  duly  executed  and 
recorded ;  under  whom  the  defendant  holds.  On  the  evening  of 
the  same  day  Paup  absconded,  and  on  the  29th  May  oath  was 
made  under  the  domestic  attachment  law,  and  a  domestic  attach* 
ment  issued  at  the  suit  of  Erb  against  him,  on  which  the  mills  and 
lands  and  outstanding  moneys  were  attached,  auditors  afterwards 
were  appointed,  who  settled  the  demands  against  him,  and  on  3d 
August  1799  ^^  granted  bargained  and  sold,"  the  premises  in  question 
to  the  lessor  of  the  plaintiff  in  consideration  of  1055/.  subject  to  a 
mortgage  to  Jacob  Leather  for  950Z. — a  receipt  was  subscribed  for 
the  consideration  money,  and  the  deed  was  acknowledged  in  the 
court  of  Common  Pleas,  on  the  2d  September  1799. 

The  sole  question  to  be  tried,  was  the  validity  of  the  conveyance 
to  Harr,  and  whether  it  was  not  made  with  the  intention  of  de- 
frauding the  creditors  of  Paup  % 

Several  suspicious   oircumstanoes   having   been    disclosed   in 
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evidence,  the  plaintiff's  counsel  offered  Thomas  Pettit  as  a  witness, 
to  show  other  circamstances.  He  was  objected  to,  on  the  ground 
of  interest,  as  being  a  creditor  of  Paup  under  the  attachment,  and 
William  Patterson,  one  of  the  auditors,  who  was  produced  to  show 
that  in  a  conversation  with  him,  Pettit  acknowledged,  that  he  was 
to  receive  no  part  of  his  debt,  unless  the  plaintiff  succeeded  in  this 
soit 

The  plaintiff^s  counsel  excepted  against  the  testimony  of  Patterson. 
H9  with  the  auditors  have  signed  and  executed  a  conveyance  to  Erb, 
with  words  of  implied  warranty,  under  the  act  of  assembly.  How 
eui  he  be  adduced  to  affect  or  invalidate  the  operation  of  his  own 
deed! 

Per  curiam.  Sorely  he  cannot,  unless  the  general  implied  war- 
nntj  is  controlled  and  restrained  by  more  particular  covenants  in 
the  conveyance.  2  Bos.  and  Pull.  13,  26.  i  Oo.  80.  b.  Vaugh.  126. 
Cro.  El.  574.  Ambl.  250.  We  cannot  see  that  Pettit  can  be  affected 
in  interest  by  any  decision  in  this  case,  unless  he  is  considered  as 
spftrty  carrying  on  the  suit,  and  his  pretensions  to  rest  on  the  event. 
He  is  now  entitled  to  his  rateable  part  of  the  sum  raised  by  the 
mditor's  sale  of  the  mills. 

The  defendant's  counsel  then  insisted  to  examine  Patterson,  to 
ihow  that  the  consideration  money  of  the  deed  had  not  been  paid 
by  Erb,  under  a  special  agreement,  though  the  auditors  had  sub- 
ttribed  the  receipt. 

But  by  the  court.  The  evidence  is  offered  flatly  to  contradict 
the  written  expressions  of  the  auditors,  and  is  inadmissible  on  every 
principle  of  law.  No  mistake  or  fraud  is  suggested  here.  Oould 
a  sheriff,  after  he  has  sold  and  conveyed  lands,  and  signed  a  receipt 
for  the  consideration  money,  be  allowed  to  establish  by  his  own  oath, 
that  he  had  not  received  the  money,  and  thereby  purge  himself  of 
ill  responsibility  i 

The  testimony  of  Patterson  was  overruled,  and  Pettit  was  re- 
edred  as  a  witness,  and  sworn. 

Yerdict  for  the  plaintiff. 

Messrs.  Duncan,  Hopkins,  Clark  and  Cassat,  jpro  (pier. 
Messrs.  Bowie  and  Watts,  pro  def. 
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AT  A  dBCUrr  COURT,  AT  OARUSLB,  MAY  1801. 

CORAM,  YBATBS  AITD  BBACKENBIDGS,  JUSTICB8. 


Lessee  of  Jaxeb  OABtTBTHBBS  ogaiMt  John  Oabuthebs. 

Qiusre,  when  a  surrej  BhaU  be  said  to  be  made,  on  a  warrant  or  application,  under  the 
6th  section  of  the  limitation  act  of  Seth  March  1786. 

Ejbotmeht  for  14  acres  and  123  perches  of  land,  in  West  Pemi»- 
bro'  township. 

The  plaintiff  claimed  under  an  application,  dated  9th  March  1767, 
for  800  acres  of  land  in  the  barrens  of  Cumberland  county  joining 
William  Oaruthers  and  James  Garuthers.  « 

In  the  spring  of  the  same  year,  Samuel  Lyon«  esq.  assistant  of 
the  deputy  surveyor  of  the  district,  began  to  make  a  survey  under 
the  application,  beginning  at  a  hickory  comer  of  James  Caruthers, 
senior,  uncle  of  the  lessor  of  the  plaintiff  and  run  five  courses  to  a 
white  oak  stump.  William  Oaruthers,  his  father,  who  claimed  the 
lands  lying  to  the  eastward,  was  dissatisfied,  and  said  his  other  chil- 
dren would  be  defrauded  thereby,  and  left  them  in  dudgeon.  Notik 
ing  further  was  then  done.  But  on  the  30th  August  1770,  William 
Lyon,  esq.  another  assistant  surveyor*  was  taken  to  the  ground  to 
complete  the  survey.  He  began  where  the  former  courses  ended 
at  the  white  oak  stump,  and  run  three  courses  to  a  black  oak,  which 
if  pursued,  would  have  run  into  the  clear  field  of  James,  the  uncle. 
He  upbraided  his  nephew  therewith,  but  the  latter  still  insisted 
on  finishing  the  survey,  and  search  for  the  lines  of  an  old  survey, 
made  in  the  name  of  Harkness,  and  then  vested  in  his  father,  in* 
tending  to  adjoin  th6  lands  thereof.  Not  being  able  to  discover 
these  lines,  the  lessor  of  the  plaintiff  directed  the  surveyor  to  stop, 
and  promised  to  call  on  him  with  the  draft  of  Harkness's  survey  in 
order  to  complete  the  survey.  He  next  day  paid  him  40«*  the 
surveying  fees,  but  never  called  on  him  again  to  finish  the  work ; 
nor  was  any  further  attempt  made  to  conclude  the  business,  until 
in  December  1798,  when  a  survey  was  perfected  by  Samuel  Lyon, 
under  the  application,  containing  192  acres  and  11  perches  ;  which 
being  nearly  five  years  after  the  ejectment  was  entered,  was  of 
course  rejected  by  the  court. 

It  appeared,  that  lines  running  from  the  white  oak  stump  or 
black  oak,  where  the  first  and  second  surveys  terminated,  to  the 
hickory  the  place  of  beginning,  would  in  either  case,  exclude  the 
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hndfl  in  question.  The  last  conrBe  to  the  black  oak  was  8. 10^  W. 
ind  in  order  to  indade  the  disputed  part,  which  lay  direct  north 
of  the  two  preceding  courses,  it  would  be  necessary  to  conduct  the 
BUTey  by  running  by  easterly,  northerly  and  westerly  courses,  to 
leadi  the  place  of  beginning,  as  was  done  in  1Y98,  when  nine  new 
mij^  were  run. 

The  lessor  of  the  plaintiff  had  15  or  20  acres  of  cleared  land,  ad- 
joining  the  old  place  of  his  father,  some  years  before  he  took  out 
bis  application,  the  nearest  part  whereof  was  about  50  or  60  perches^ 
bat  the  bulk  of  the  improvement  150  perches  distant  from  the  lands 
in  controversy.  - 

The  defendant  claimed  under  a  warrant  to  his  fi^ther,  James 
Garathers,  senior,  for  300  acres  including  an  improvement,  bounded 
by  land  of  William  Caruthers,  John  Davison,  John  Young,  George 
DiTifion  and  William  Cochran  in  West  Pennsbro',  interest  to  com- 
menee  Ist  March  1Y70.  On  the  12th  December  1785,  a  survey 
hereon  was  made  by  Samuel  Lyon,  containing  330  acres  and  7 
perches,  and  a  patent  was  obtained  on  the  10th  January'following. 

The  settlement  began  between  1756  and  1762,  and  in  1770,  he 
coltivated  40  acres  of  cleared  land,  and  had  a  large  field  north  of 
his  house ;  and  this  house  was  only  10  or  15  perches  from  the  dis- 
puted line. 

The  court,  after  the  cause  was  fully  argued  by  counsel,  disagreed 
in  opinion,  whether  he  plaintiff  was  barred  by  the  limitation  act 
of  26th  March  1785,  (2  Dall.  St.  Laws,  282,  §  5,)  and  expressed 
thdr  sentiments  to  the  jury  in  separate  chaises. 

Brackenridge  J.  in  substance  said,  that  the  plaintiff's  location  waa 
descriptive  of  the  lands  in  dispute,  by  calling  for  William  and  James 
Osmthers.  The  limitation  act  was  grounded  on  the  inconveniences 
nsnlting  from  pocketed  locations ;  but  where  the  warrant  or  ap- 
plication has  been  put  into  the  hands  of  the  surveyor  to  be  executed, 
it  rebntted  all  presumption  of  abandonment ;  a  miUto  /brtiorif 
where  a  survey  had  been  begun,  though  imperfect  in  all  particulars. 
As  to  the  defendant,  it  was  perfect,  because  it  drew  a  dividing  lino 
between  his  improvements  and  the  lands  in  controversy.  So  a  lo- 
cation calling  for  natural  boundaries,  is  out  of  the  limitation  act* 
It  is  true,  the  lines  as  run  do  not  include  any  space,  but  it  is  com, 
Bum  to  leave  an  open  line,  and  the  running  of  a  few  coui'ses  more, 
would  complete  the  survey  in  the  present  instance.  Here  the  de- 
fendant's uncle  prevented  the  completion  of  the  survey  in  1770 
The  plaintiff  made  two  efforts  for  this  purpose,  but  was  unsuccess- 
fiil  in  each.    He  was  in  no  de&ult,  but  paid  the  full  surveying  fees. 
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He  had  made  prior  improvements,  and  must  have  intended  to  in- 
dnde  them ;  and  his  taking  possession  is  strong  evidence  of  his  in- 
tentions. Besides,  the  shape  and  figure  of  the  defendant's  survey 
is  very  unreasonable,  when  the  prior  legal  right  of  the  plaintiff 
came  to  be  considered.  And  on  the  whole,  he  concluded,  that  the 
plaintiff  was  entitled  to  a  verdict. 

Yeates  J.  admitted,  that  the  small  disputed  gore,  might  be  de- 
scribed by  the  plaintiffs  location  ;  but  the  same  remark  was  equally 
applicable  to  other  lands,  adjoining  those  call  for,  lying  in  other  di- 
rections. It  could  not  be  deemed  a  close,  precise  application,  com- 
parable to  one  calling  for  natural  boundaries. 

The  law  in  question  is  declared  to  have  been   made,  "  for  the 
quieting  of  estates  and  the  greater  security  of  real  property."    Se- 
cret orders  of  survey  kept  back  for  years,  without  any  efforts  to  exe- 
cute them,  were  undoubtedly  intended  to  be  guarded  against ;  but 
an  "application  whereon  a  survey  has  been  begun  one  year,  taken 
np  again  in  three  years,  and  not  perfected  for  the  term  of  twenty 
eight  years,  afterwards,  has  many  serious  mischiefs  attendant  on  it. 
It  tends  to  litigation,  and  prevents  the  settlement  of  the  country ;  for 
no  one  can  tell  what  new  courses  are  meditated.    Nine  courses  run, 
and  nine  tn^ri,  cannot  with  any  propriety  be  called  a  survey  made, 
within  the  expressions  or  meaning  of  the  legislature.    Merely  put- 
ting a  warrant  into  the  hands  of  the  acting  surveyor,  does  not  ob- 
viate the  inconvenience  intended  to  be  obviated.    More  is  to  be 
done  by  the  applier.  It  is  true,  if  the  surveyor  either  through  fraud, 
partiality  or  negligence,  does  not  proceed  in  his  work,  every  thing 
reasonable  being  done  on  the  part  of  the  applier, — or  if  he  is  pre- 
vented by  force  or  menace  or  the  oavedt  of  the  adverse  party,  it  will 
form  an  exception  to  the  generality  of  the  words.    In  this  instance, 
though  the  father  and  uncle  of  the  lessor  of  the  plaintiff  were  dis- 
satisfied with  his  projected  survey,  they  did  not  obstruct  its  comple- 
tion.   The  former  left  him,  as  the  party  were  going  on ;  and  not- 
withstanding  the  reproaches  of  the  latter,  he  was  peremptory  in 
concluding  the  business,  and  was  only  stopped  from  his  purpose  by 
the  want  of  Harkness's  survey.    This  he  engaged  to  procure  and 
to  call  on  the  surveyor  with  it,  but  failed  therein.    Is  not  then  gross 
laches  justly  attributable  to  him  ? 

It  is  certain,  that  the  public  surveyors  do  not  run  the  closing 
line :  and  no  evil  arises  herefrom,  because  the  notice  is  general, 
and  the  lands  comprehended  by  the  survey  are  accurately  ascer- 
tained. But  the  plaintiff  had  no  effective  survey  made  on  either 
day.    No  definite  space  was  comprehended.    He  meant  to   gal 
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fordier  a-field.  A  line  subtended  fisom  the  white  oak  stump  or  black 
oak,  to  the  hickory,  leaves  out  the  present  object  of  contention.  How 
ooold  it  be  known  to  what  extent,  or  in  what  direction  his  inclination 
might  lead  him? 

As  to  his  reducing  his  application  to  a  certainty  by  taking  posses- 
lion,  he  had  only  cleared  oyer  his  father's  lines ;  but  if  it  is  to  be 
deemed  an  improvement,  he  disdain^  all  equity  under  it,  by  not  in- 
serting it  in  his  location,  if  he  intended  to  include  his  clearing.  The 
onde's  warrant  was  more  correct,  though  not  sufficiently  so.  One  of 
die  witnesses  speaks  of  his  settlement  as  made  in  1756,  another  in 
1761  or  1762,  and  the  interest  on  his  warrant  only  commences  in 
1770.  Considering  the  mere  improvement  rights,  the  defendant's 
title  appears  most  preferable.  The  uncle  was  actually  settled  on  the 
land  with  his  family,  had  actually  48  acres  of  land  in  cultivation  thir- 
ty-one years  ago  ;  his  dwelling  house  only  a  short  distance  south  of 
the  boundary  of  the  lands  in  dispute  ;  and  had  a  considerable  interme* 
diate  field  then  cleared. 

f  He  further  added,  that  in  either  view  of  the  case*  he  thought  that 
the  plaintiff  ought  not  to  recover  the  premises  in  question. 

The  jury  appeared  at  the  bar  next  day,  ready  to  give  their  verdict, 
InU  the  plaintiff  suffered  a  nonsuit. 

Messrs.  Hamilton  and  Duncan,  pro  guer. 

Messrs.  G.  Smith  and  Waltz,  pro  d^. 


■<»  •  ♦» 


Lessee  of  James  Tood  against  John  Pfotjtz. 

In  vh&t  cases  performanoe  of  an  agreement  as  to  the  sale  of  lands  will  ^e  enforced, 

vbere  no  money  has  been  paid,  but  bonds  given. 
^  cues  in  England  on  this  subject  are  not  strictly  applicable  to  this  state. 

Bjbctmrnt  for  300  acres  of  land  in  Greenwood  township. 

It  was  admitted,  that  Benjamin  Poultney  was  seized  of  the  lands  in 
qpeBtion,  prior  to  the  24th  June  1783. 

On  that  day  he  entered  into  articles  of  agreement  with  Leonard 
HoQtz,  whereby  after  reciting  that  Pfoutz  had  executed  to  him 
three  obligations,  each  conditioned  for  the  payment  of  138/.  68.  Sd. 
withe Ist  May  1784,  1785  and  1786,  Poultney  covenants,  that  when 
Aese  bonds  are  paid,  he  will  procure  a  patent  for,  and  by  a  firm  con- 
^^ce  assign  over,  all  his  right  to  158  acres  and  123  perches  of  land, 
Kvreyed  in  the  name  of  Jacob  Gardiner,  on  the  13th  May  1766,  un- 
fea  warrant  dated  4th  June  1762,  unto  the  ^said  Leonard  Pfoutz, 
hii  heirs  and  assigns. 

Vol.  m.  12  ;: 
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On  the  3d  July  1784,  Leonard  Pfoutz  assigned  to  the  defendant 
John  Pfoutz  and  his  heirs,  all  his  right  and  interest,  subject  to  the 
payment  of  Poultney's  bonds.  In  consequence  whereof,  the  defendant 
entered  into  possession,  built  a  good  house  one  and  a  half  stories  high, 
with  a  single  roof,  and  a  piazza  likewise  coveredi  a  good  double  bam 
covered  with  boards  and  slabs,  a  saw-mill  completed  at  a  great  expense, 
cleared  between  80  and  100  acres  of  land,  planted  an  orchard,  and 
made  other  good  improvements.  He  had  paid  no  part  of  the  bonds 
according  to  his  stipulation ;  but  it  was  agreed  on  by  the  counsel, 
that  the  consideration  money  should  be  considered  as  lodged  in  court, 
ready  to  be  paid  to  the  lessor  of  the  plaintiff,  who  was  admitted  to  be- 
the  legal  representative  of  Poultney  who  died  in  1793,  in  order  that 
the  question  might  be  determined,  whether,  after  so  great  a  delay,  a 
specific  execution  of  the  agreement  would  be  enforced. 

Mr.  Duncan  for  the  plaintiff  contended,  that  it  would  be  highly  in- 
equitable, that  a  vendor  should  be  bound  to  perform  his  contract,  when 
the  vendee  has  been  guilty  of  the  grossest  delay,  by  withholding  pay- 
ments for  fifteen,  sixteen  and  seventeen  years,  and  the  object  of  the 
sale  daily  rising  in  value.  The  performance  of  a  contract  which  has 
lain  dormant  many  years,  will  not  be  decreed.  5  Yin.  534,  pi.  38.  1 
Fonbla.  321, 322.  The  conduct  of  a  party  attended  by  circumstances 
of  delay,  will  be  considered  as  evidence  af  abandonment  of  his  contract. 
4  Bro.  Ch.  Rep.  470.  There  may  be  such  a  difference  in  point  of 
value  arising  from  the  delay,  as  may  be  a  good  reason  for  not  com- 
pelling performance  of  the  contract,  lb.  329,  Pincke  v.  Curtis. 

Mr.  C.  Smith  for  the  defendant  urged,  that  it  would  be  equally  if 
not  more  inequitable,  that  a  purchaser  should  be  deprived  of  the  most 
valuable  improvements  without  compensation,  when  he  is  willing,thougli 
at  a  late  day,  to  pay  the  full  consideration  and  interest.  The  legal 
measure  of  damages  for  non-payment  of  money,  is  interest,  which  is 
deemed  an  equivalent.  Equity  will  relieve  against  the  breach  or  non- 
performance of  a  condition,  whether  it  be  precedent  or  subsequent, 
where  a  compensation  can  be  made.    1  Bac.  506.  1  Fonbla  199,  200. 

The  court  said,  that  facts  had  not  been  sufficiently  disclosed,  to  en- 
able them  to  form  an  accurate  judgment  on  the  point  submitted  to 
them.  It  was  hardly  possible  to  believe,  that  no  communications  had 
passed  between  the  vendor  and  his  representatives,  and  the  defendant, 
on  the  subject  of  their  purchase,  for  above  seventeen  years.     Had  no 
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money  been  paid  or  tendered  ?    Had  no   farther  time  for  payment 
been  giyen  ?    Had  no  money  been  demanded  ? 

The  caBes  in  England  are  not  strictly  applicable  from  our  local  situ- 
ation. European  lands  are  more  stationary,  and  do  not  rise  so  rapidly 
in  yalue  as  in  a  new  country :  and  it  will  become  a  question  of  mo- 
ment, how  far  the  English  decisions  should  be  adopted,  on  agreements 
of  considerable  standing,  where  little  or  no  money  has  been  paid,  and 
the  state  of  property  has  greatly  altered.  Every  case  must  depend  on 
its  own  particular  circumstances.  It  is  always  discretionary  in  a  court  of 
equity,  whether  they  will  decree  the  specific  performance  of  a  contract 
ornot.  4  Bro  Cha.  Bep.  87.  1  Yer.  jr.  565.  Where  ti:ifling  or  back- 
wardness has  been  shown  in  the  performance  of  an  agreement,  a  specific 
execQtion  will  not  be  decreed,  especially  if^circumstances  are  altered.  1 
Fonbla.  884.  5  Yin.  538,  pi.  18.  But  the  prevailing  distinction  in 
equity,  as  to  compensation  for  the  breach  of  a  condition,  has  been  justly 
stated  by  the  defendant's  counsel.  Yet  notwithstanding  this,  shuf- 
fling off  payment*of  the  money  andjdelay,  will  excuse  from  the  specific 
execution  of  articles  ;  (2  Equ.  Ca.  Ab.  638,  pi.  5 )  and  where  either 
pvty  has  been  guilty  of  gross  negligence,  the  court  will  not  lend  its 
assistance  to  the   completion  of  the  contract.     4  Bro.  Cha.  Bep.  497. 

If  part  of  the  consideration  money  has  been  paid  on  an  agreement 
for  the  sale  of  land,  it  will  not  be  vacated  by  default  of  payment  of  the 
residue.  2  Wms.  66,  8  Wms.  187.  We  believe  it  will  be  found  on 
examining  the  books,  that  in  almost  all  the  cases,  where  equity  has 
refused  to  interpose  their  aid  to  complete  an  agreement,  either  circum- 
stances have  greatly  altered,  or  there  have  been  no  bonds  given,  money 
paid,  full  possession  delivered,  or  valuable  improvements  made.  Here 
bonds  have  been  given  with  warrants  to  enter  up  judgments,  whereby 
the  sellers  might  have  enforced  the  payment  of  his  debts,  complete 
possessions  delivered,  and  permanent  valuable  improvements  made,  at 
a  great  expense.  Still  we  deem  it  most  eligible,  in  the  present  state 
of  the  facts,  to  give  no  decided  opinion.  The  ends  of  the  justice  will 
be  fully  answered  by  taking  a  verdict  for  the  plaintiff  for  the  premises 
and  judgment  thereon,  with  a  stay  of  execution  until  the  1st  Novem- 
ber next.  Let  this  judgement  be  subject  to  defeasance  on  the  pay- 
ment of  the  sum  justly  due  under  the  articles,  with  interest  and  costs, 
before  that  day.     If  not  then  done,  let   the  judgment  be  peremptory. 

The  parties  acquiesced  in  the  recommendation  of   the  court,  and  a 
verdict  was  taken  accordingly. 
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Stevenson,  Macecb  and  Go.  against  Joes  Garothbbs,  esq. 

Sheriff  not  liable  for  an  escape,  where  an  inaolvent  debtor,  taken  under  a  eo.  m.  out  of 
the  Supreme  Court,  has  been  discharged  by  two  justices  of  the  Common  Fleas  of  the 
eounty  where  he  liyes,  or  giTing  bond,  pursuant  to  the  14th  section  of  the  act  of  4th 
April  1798. 

Case  stated  for  the  opinion  of  the  court,  in  escape. 

A  judgment  was  duly  obtained  /against  John  Wraj,  at  the  suit  of  the 
plaintiffs,  in  the  Supreme  Court,  Itounded  on  the  report  of  referees, 
for  the  sum  of  144/  17^  8}^/. ,  with  interest  from  9th  August  1799  ; 
and  a  capias  ad  satisfaciendum  regularly  issued  out  of  that  court 
against  John  Wray  aforesaid,  directed  to  the  defendant,  then  and  now 
sheriff  of  Oumberland  county.  In  pursuance  of  the  said  writ,  the  said 
defendant  arrested  the  said  John  Wray  in  vacation,  and  he  was  there- 
on confined  in  the  gaol  of  the  said  county.  He  remained  in  confine- 
ment until  upon  an  application,  under  the  act  of  assembly,  passed  4tli 
April  1798,  a  warrant  of  discharge  'issued  from  two  of  the  judges  of 
the  Common  Pleas  of  the  said  county,  directed  to  the  gaoler,  requiring 
him  to  liberate  the  said  John  Wray  from  confinement,  under  that  exe- 
cution ;  and  the  sheriff  returned  upon  the  said  execution,  that  he  had 
taken  the  said  John  Wray  into  custody  and  committed  him  to  the 
gaol  of  the  said  county,  and  that  he  was  discharged  by  virtue  of  a 
warrant  issued  from  the  judges  of  the  Court  of  Common  Pleas  of 
Cumberland  county. 

The  petition  of  the  said  John  Wray,  undelr  the  act  aforesaid,  is 
founded  upon  an  arrest  and  confinement  upon  the  said  execution ;  and 
at  the  time  of  the  aforesaid  arrest  and  discharge,  the  said  sheriff  had 
no  other  execution  whatsoever  in  his  hands  against  the  said  John  Wray. 

The  question  submitted  to  the  court  is,  whether  the  defendant  is 
liable  for  an  escape  ? 

» 

Mr.  C.  Smith,  pro  quer.  The  doubt  arises  on  the  14th  section  of 
the  act  of  4th  April  1798.  (  4  St.  Laws  274.  )  The  words  are,  "if  any 
debtor  in  vacation  shall  be  arrested  in  execution,  and  shall  apply  by 
petition,  to  any  two  judges  of  the  Supreme  Court,  or  to  the  president, 
or  any  two  judges  of  the  Common  Pleas  for  the  county  where  the 
debtor  resides,  and  give  bond  to  the  plaintiff,  conditioned  that  he  shall 
appear  before  the  court,  of  which  the  said  judge  or  judges  is  or  are  a 
member  or  members,  at  the  next  term,  &c.,  in  such  case  and  on  sach 
bond  being  given,  the  said  judge  or  judges  may  give  an  order  to  the 
fiheriff,  gaoler  or  keeper  of  the  prison,  to  discharge  the  said  debtor, 
who  is'^hereby  required  to  discharge  and  set  him  at  liberty  forthwith. '' 
The  true  construction  of  this  clause  I  take  to  be,  that  the  judges  who 


^ 
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takes  the  bond  most  be  liiembers  of  tbe  court  from  which  the  execa- 
tion  issued.  They  can  only  take  bond  for  the  appearance  of  debtors 
in  their  own  court ;  and  it  is  incongruous  to  suppose  that  the  members 
of  one  court,  perhaps  of  an  inferior  degree,  should  supersede  the  pro- 
eess  of  another  court.  This  also  comports  with  the  provisions  of  for- 
mer laws  on  this  subject.  The  present  case  appears  similar  to  that  of 
Brown  y.  Compton.  8  Term  Bep.  424.  The  sheriff  was  there  held 
liable  for  an  escape,  for  the  act  of  the  gaoler,  in  discharging  an  insol- 
feot  debtor  out  of  gaol,  in  pursuance  of  an  order  of  justices  of  the 
jpeace  under  the  statute  of  37  Geo.  8,  c.  112,  their  proceedings  not 
being  warranted  by  the  words  of  the  statute.  That  was  considered  a 
hard  case  by  all  the  court,  and  application  was  made  to  parliament,  but 
the  bill  did  not  pass.  This  may  be  deemed  also  hard ;  but  if  the 
judges  of  the  common  Pleas  had  no  legal  power  to  take  the  bond,  their 
act  was  a  mere  nullity,  and  no  justification  to  the  defendant.  '  The  dis- 
charge of  an  insolrent  debtor  by  a  court  not  having  jurisdiction  is 
illegal  and  void.  1  Salk.  273. 

Mr.  Duncan  for  the  defendant,  contended,  that  the  bond  had  been 
taken  by  the  proper  judges  duly  authorized.  It  is  true,  the  old  law 
of  14th  February  1729-30,  directed,  that  the  insolvent  debtor  should 
apply  by  petition  to  the  court  from  whence  the  process  issued.  1  Dall. 
St.  Laws  257.  But  this  provision  may  be  attended  with  unfortunate 
consequences  to  poor  prisoners,  as  in  the  instance  of  a  debtor  confined 
at  Pittsburgh  under  a  ca.  sa.  issued  by  the  Supreme  Court.  The 
Tery  title  shows  the  humane  intentions  of  the  legislature  when  they 
passed  the  law  of  1798.  It  is  ^^  an  act  providing  that  the  person  of 
a  debtor  shall  not  be  liable  to  imprisonment  for  debt,  after  delivering 
up  his  estate  for  the  benefit  of  his  creditors,  unless  he  hath  been  guilty 
of  fraud  or  embezzlement."  By  the  1st  section,  persons  not  confined 
on  process  may  apply  for  the  benefit  of  the  act.  By  the  18th  section, 
aD  persons  in  actual  confinement  under  adversary  process,  may  at  the 
next  term  after  confinement,  petition  to  be  discharged.  This  act 
directs,  that  any  debtor  who  shall  be  arrested  in  execution  in  vacation, 
may  apply  to  two  judges  of  the  Common  Pleas  for  the  county  where 
the  debtor  resides,  and  give  bond,  kc.  These  words  show,  that  the 
judges  here  had  the  authority  and  jurisdiction  in  the  case,  and  the 
gaoler  did  right  in  discharging  Wray. 

The  court  said,  that  the  words  of  the  section  might  well  bear  the  con- 
traction pat  on  them  by  the  defendant's  counsel  and  the  practice  was 
conformable  thereto  in  the  city  of  Philadelphia,  where  much  of  this  kind 
of  business  was  done  for  some  time  after  the  act  had  passed ;  but  that 
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a  different  construction  had  been  adopted^  and   afterwards  generally 
pursued  there. 

The  case  of  Brown  v.  Compton  was  not  analogous.  Great  weight 
was  laid  there  on  this  point,  that  the  justices  at  the  sessions  had  no 
general  jurisdiction  over  the  question ;  they  had  none  under  their  gen- 
eral  commission,  and  the  statute  might  have  given  the  same  powers  to 
persons  of  any  other  description.  But  in  this  state,  the  Courts  of 
Common  Fleas  have  always  had  jurisdiction  in  the  cases  of  insolvent 
debtors ;  and  to  say  the  most  of  what  has  been  done  here,  it  can  only 
be  observed,  that  the  judges  in  a  matter  where  they  had  jurisdiction, 
may  have  erred  in  the  exercise  of  it.  In  a  late  insolvent  case  in  the 
Supreme  Court,  where  the  debtor  was  taken  in  execution  by  process 
out  of  that  court  as  well  as  from  the  Common  Fleas  of  Philadelphia 
county,  and  discharged  by  the  latter  court,  it  was  ruled  that  the  discharge 
was  legal.  The  15th  section  of  the  act  declares,  that  the  sheciff's  re- 
turn of  having  performed  the  duties  of  his  office,  and  the  order  of  the 
court,  judge  or  judges,  as  the  case  may  be,  shall  be  good  and  effectual  to 
all  intents  and  purposes  whatsoever.  By  the  14th  section,  the  sheriff  is 
required  to  discharge  the  debtor,  and  set  him  at  liberty  forthwith,  on  re- 
ceiving an  order  from  the  judges.  It  would  be  strange  doctrine,  to  as- 
sert that  the  sheriff  is  highly  punishable  for  keeping  the  party  in  con- 
finement, and  yet  if  he  discharges  him,  that  he  is  answerable  for  the 
escape. 

Judgment  for  the  defendant. 


-»♦■ 


Shorthouse  and  Ross  against  Jobn  Carothers,  esq* 

One  who  has  given  bond  according  to  the  act  of  4th  April  1798,  in  an  action  on 
mesne  process,  cannot  be  taken  in  execution  in  the  same  cause,  and  if  so  taken  may- 
be discharged  in  vacation  under  a  habeag  eorpm. 

Case  stated  for  the  opinion  of  the  court. 

A  capias  ad  satisfaciendum  was  issued  out  of  the  Court  of  Com- 
mon Fleas  of  Cumberland  county,  on  which  John  Wray  was  arrested 
tX  the  suit  of  the  now  plaintiffs,  and  committed  to  the  gaol  of  the  said 
county. 

But  before  the  issuing  of  this  execution,  the  said  Wray  had  been  in 

custody  on  a  bail  piece  in  the  same  suit,  on  the  7th  April  1800,  hav- 
ing been  surrendered  by  his  special  bail  in  term  time,  before  judgment  ; 
and  he  afterwards,  in  term  time,  applied  for  the  benefit  of  the  insol- 
vent act  of  4th  April  1798,  and  entered  into  bond  with  surety  for  his 
appearance  under  the  law,  and  also  in  seyeral  other  cases  in  which 
he  was  committed  on  bail  pieces  at  the  same  time,  and  was  therefore 
discharged  from  his  confinement. 
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After  issuing  the  ca.  sa.  by  the  now  plaintiffs ,  and  the  taking  of 
the  said  Wray  into  custody  by  the  defendant,  then  and  now  sheriff*  of 
the  county,  a  habeas  corptts  issued  in  yacation  to  the  gaoler,  by  the 
judges  of  the  Court  of  Common  Pleas  of  the  said  county,  who  returned 
thereon,  that  the  said  Wray  was  confined  upon  execution  at  the  suit  of 
Sh^rthoose  and  Ross  ;  on  which  habeas  corpus^  the  judges  ordered  the 
said  Wray  to  be  discharged,  the  execution  haying  issued  after  the  bond 
was  given,  when  the  said  Wray  was  in  confinement  on  a  bail  piece  in 
the  same  suit.  And  Wray  afterwards,  on  his  application  to  the  Court 
of  Common  Pleas  aforesaid,  in  pursuance  of  the  bond,  duly  obtained 
the  benefit  of  the  insolyent  act  of  4th  April  1798. 

The  qaestion  is  whether  the  sheriff  be  answerable  to  the  plaintiffs  for 
an  escape? 

Mr.  Watts  for  the  plaintiff,  and  Mr.  Duncan  for  the  defendant,  sub- 
mitted the  case  to  the  court  without  argument. 

Pur  Cur.  When  Wray  was  discharged  on  the  mesne  process  at 
the  suit  of  the  plaintiffs,  and  a  bond  giyen  pursuant  to  the  act  to  ap- 
pear and  comply  with  the  law,  they  could  haye  no  power  afterwards  to 
take  out  the  ca,  sa.  against  him.  Such  a  procedure  contrayenes  the 
whole  spirit  of  the  law,  and  renders  its  proyisions  nugatory.  The  court 
or  any  judge  in  the  yacation  might  order  the  party  to  be  discharged, 
the  iflsaing  of  the  ca,  sa.  being  an  abuse  of  the  process  of  the  court. 

WilB.  869.  Vin.  Hab.  Cor.  215.  pi.  8. 

Judgment  for  the  defendant. 
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AT  A  CmCDIT  COURT,  AT  LEWISTOWN,  MAY  1801. 

CORAM,  YEATES  AND  BRACEENEIDGB,  JUSTICES. 


■  »  %  »• 


Lessee  of  Alexander  Scott  against  Jacob  Leather. 

One  claiming  lands  under  the  assignees  of  a  bankrupt,  need  not  show  the  trading  and 
act  of  bankruptcy,  against  a  title  adverse  to  the  banknipt*s. 

A  copy  of  the  commissioner's  assignment  to  the  assignees,  certified  by  their  clerk  admit- 
ted in  evidence. 

Exemplification  of  a  deed  recorded  in  Philadelphia  county,  for  lands  lying  in  several 
counties,  received  in  evidence,  the  original  being  shown  to  be  lost 

The  return  of  an  equitable  interest  arising  from  the  discovery  of  vacant  lands,  may  be 
shown  by  parol  testimony. 

EjECTiiENT  for  292  acres  of  land  on  the  north  side  of  Bald  Eagle 
creek.  The  plaintiff  claimed  under  a  deed  from  Alexander  Lowrey 
and  others,  assignees  of  the  commissioners,  under  a  commission  of  bank- 
rupt against  Mathias  Slough,  a  bankrupt,  to  Samuel  Miles,  dated  12th 
March  1792,  and  by  him  conveyed  to  Scott  on  the  21st  April  1794. 

The  plaintiff's  counsel  offered  in  evidence  the  petition  of  Caleb  Foulke 
on  the  15th  June  1787,  on  which  the  commission  of  bankrupt  issued. 

To  this  the  defendant's  counsel  excepted ;  unless  it  be  first  proved 
that  Slough  was  a  trader  within  the  act,  and  also  the  act  of  bankruptcy. 
These  things  are  necessary  to  be  shown,  in  order  to  prove  property  un- 
der the  commission.  Bull.  87.  In  5  Burr.  2628,  the  objection  was 
taken  that  the  debt  of  the  petitioning  creditor  was  of  more  than  six 
years  standing.  In  1  Dall.  B80-1,  this  matter  is  fully  gone  into,  and 
shown. 

The  court  said,  there  was  an  evident  distinction,  between  cases  where 
third  persons  claimed  under  or  through  the  bankrupt,  and  where  they 
claimed  in  another  right,  adverse  to  him.  It  will  be  found,  that  such 
points  come  in  question  in  actions  of  trover  brought  by  the  assignees 
against  persons  holding  property  under  the  bankrupt,  or  where  the  debts 
of  the  bankrupt  have  been  sued  for.  In  5  Burr,  it  was  adjudged,  that 
the  objection  of  the  debt  of  the  petitioning  debtor  being  barred  by  the 
statute  of  limitations^  did  not  lie  in  the  mouths  of  third  persons.  The 
debtor  had  not  objected  ;  he  had  submitted  to  the  commission  and  been 
examined  under  it.  In  1  Dall.  the  fairness  of  the  certificate  of  con- 
formity was  but  in  issue  by  the  pleadings.     The  plaintiff  may  go  on. 

A  copy  of  the  assignment  of  Slough  to  the  commissioners 
dated  80th    July  1787,  certified  by    John    Jennings   their    clerk 
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tobeatrae  copy,  compared  with  the  original  on  the  28d  September 
1T96,  was  offered  to  be  read ;  but  was  objected  to,  becaase  Jennings 
fB8  no  official  character,  and  his  act  was  done  after  the  expiration  of 
the  bankmpt  laws. 

The  plaintiff's  counsel  answered,  that  the  commissioners  had  power 
to  appoint  a  clerk  and  make  allowance  for  his  trouble.  They  have  no 
public  seal,  nor  will  they  trust  out  their  original  papers.  What  then 
on  a  party  do,  except  procuring  a  copy  from  their  known  ofScer? 
Does  not  the  evidence  rest  on  the  same  footing,  as  the  certificates  of 
file  comptroller  general  of  the  United  States  ?  These  are  constantly 
RcdTed  from  the  necessity  of  the  case.  The  expiration  of  the  bank- 
npt  laws  can  have  no  effect  on  interests,  vested  during  their  existence. 

Yeatea,  J.[had  some  doubts  of  the  propriety  of  the  evidence  adduced ; 
becaose  the  plaintiff'  might  have  produced  a  person,  who  had  compared 
iiwith  the  original.  But  the  same  having  been  ruled  by  Smith  and 
Bradeoridge,  Justices,  at  the  last  Circuit  Court,  to  be  admissible 
efidence  in  another  cause,  he  agreed  that  it  should  be  received,  and 
Ured  the  counsel,  if  dissatisfied  therewith,  to  take  a  bill  of  exceptions. 

The  exemplification  of  the  deed  from  Samuel  Miles  to  the  lessor  of 
Ae  plaintiff,  certified  bj  Matthew  Irwin,  recorder  of  deeds  for  the  cily 
ttd  eoonty  of  Philadelphia,  was  then  excepted  to,  by  reason  that  the 
lime  had  not  been  recorded  in  Mifflin  coun^. 

The  lessor  of  the  plaintiff*  having  made  oath  before  the  president  of 
fle2d  district,  that  the  original  deed  had  been  lost,  and  could  not  be 
b&Dd  on  the  most  careful  search,  the  court  admitted  the  exemplifica- 
tion  in  endence.  ' 

It  appeared  in  evidence,  that  James  Crampton,  Joseph  Poultney  and 
HoBoia  Holt  had  made  the  original  discoveries  of  twenty  two  tracts  of 
y^fM  land,  (of  which  one  of  them  is  the  tract  in  question)  and  had 
Bterested  Robert  Callender  in  one  fourth  part  thereof,  in  consideration 
*t  bis  takmg  out  the  office  rights.  Callender  afterwards  let  Slough, 
vi^  was  his  brother-in-law,  into  one  moiety  of  the  concenr,  and  the 
kto  filed  the  applications  in  the  secretary's  office,  in  the  hand- writing 
if  George  Gibson,  another  brother-in-law,  countersigned  by  Lewis  Weiss, 
^  agent*  These  original  applications  were  produced  on  the  trial,  the 
vefor  the  land  in  dispute  being  in  the  name  of  Thomas  Poultney. 
^  the  3d  October  1775,  Joseph  Poultney  sold  his  right  to  his  father 
Aomas  Poultney,  under  Tvhom  the  defendant  claimed.     Only  nine  of 
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the  tracts  proved  fortunate  in  the  lottery ;  and  on  the  22d  December 
1769,  Slough  paid  Charles  Lukens,  the  deputy  surveyor,  321.  2s.  for 
surveying  the  present  tract  and  eight  others.  On  the  29th  August 
1769,  Crampton  released  his  interest  to  Callender  in  consideration  of  25/. 

The  plaintiff  then  offered  to  show  by  Arthur  Buchannan,  that  Jos- 
eph Poultney  had  often  declared  to  him  that  he  had  disposed  of  all  his 
claim  in  the  partnership  concern  of  these  lands  to  Call^der  for  a 
valuable  consideration  ;  that  these  conversations  passed  in  1778,  and 
previous  thereto  Callender  came  over  to  view  this  tract  with  Thomas 
Holt. 

This  was  also  opposed  by  the  defendant's  counsel,  who  insisted,  that 
the  act  for  prevention  of  frauds  and  prejuries,  passed  on  the  21st  March 
1772,  prevents  freehold  interests  passing  by  parol.  1  Dall.  St.  Laws 
640. 

Sed  per  cur.  The  plaintiff  claims  under  the  application  and  S!I^ 
vey.  Thomas  Poultney's  name  was  made  use  of  ;  but  if  Slough  enter* 
ed  the  location  and  paid  the  surveying  fees,  it  is  a  resulting  trust  and 
saved  by  the  act.  It  turns  out,  that  Joseph  Poultney  assisted  in  the 
discovery  of  the  locations,  and  had  an  equitable  interest  in  the  part- 
nership lands.  It  is  competent  to  show  that  he  relinquished  all  his 
claims  to  the  person  who  took  out  the  legal  rights  by  parol  testimony, 
which  may  fix  and  designate  ^^  the  act  and  operation  of  law  "  on  the 
whole  transaction. 

A  verdict  passed  for  the  plaintiff,  and  the  court  sealed  a  bill  of  ex- 
ceptions on  the  points  of  evidence,  ruled  in  the  cause. 

Messrs.  Duncan  and  Watts,  pro  qiur. 

Messrs.  Hamilton  and  Clark,  pro  def. 


•«♦ 


Lessee  of  Joseph  Simon  against  William  Bbown,  esq. 

A  deed  from  the  commissionerB  for  lands  sold  for  non-payment  of  taxes  under  their  com- 
mon seal,  is  no  evidence  of  title. 

A  deed  recorded  without  a  proper  probate,  is  no  eTidenoe  of  notice  to  subsequent  pur- 
chasers. 

Ejectment  for  314  acres  and  allowance  in  Potter's  township. 

The  defendant  in  the  course  of  the  trial  offered  in  evidence  a  deed 
from  the  commissioners  of  Northumberland  county,  under  their  common 
seal,  dated  8ch  October  1788,  to  John  Thomburgh,  in  consideration 
of  13/.  IO5.,  the  same  having  been  sold  for  state  and  county  taxes  for 
1785  and  1786,  and  by  Thomburgh  assigned  to  Henry  Drinker,  on 
the  28th  April  1795,  in  consideration  of  50/. 
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Bat  Uie  court  refused  the  same,  and  said  that  such  deeds  were  mere 
nliities,  and  had  been  overruled  more  than  once.  If  the  object  was 
topro?e  that  these  taxes  had  been  assessed  on  the  land,  and  thus  paid 
\(j  those  under  whom  the  defendant  claimed,  in  order  to  raise  an 
equity,  those  facts  were  capable  of  better  proof  by  the  duplicates  and 
die  treasurer's  books. 

The  defendant  claimed  under  an  application  entered  in  the  name 
ttEBobert  Semple,  assigned  to  William  Plunket  on  the  3d  May  1782. 
Hu  plaintiff  claimed  under  the  same  application  assigned  to  Joseph 
Sfflon  on  the  18th  January  1769.  To  show  a  constructive  notice  to 
die  defendant  of  this  previous  assignment  to  Simon,  the  certificate  of 
ito  being  recorded  on  the  26th  March  1789,  was  offered  in  evidence. 

The  probate  on  which  it  was  recorded,  was  the  affidavit  of  Solomon 
Ittiog,  before  James  Maxwell,  president  of  the  Court  of  Common 
Pkas  of  Franklin  county,  that  Semple  had  acknowledged  the  assign- 
Bent  to  be  his,  and  desired  it  might  be  recorded  ;  and  that  John  M' 
Koight,  Rebecca  M^Nickel  and  John  Chapman,  were  the  subscribing 
litaesses  thereto. 

The  court  said,  that  the  affidavit  was  illegal  and  informal,  and  did 

lot  aathorize  the  recording  of  the  transfer.     It  was  no  evidence  what- 

eier  of  notice  to  the  defendant,  and  could  not  be  received.    See  8 

CrtDch  155. 

Verdict  for  the  plaintiff. 

Mr.  Hamilton,  pro  quer,     Mr.  Duncan  pro  def. 


-•-•* 


Thomas  Tubbbtt  againH  Dorothea  Tukbbtt  and  John  Moorb, 
executors  of  Samuel  Turbett. 

1*B7  RBtence  and  word  in  a  will  must  be  construed.    The  word  estate  in  a  will,  wiU 
cmy  erery  thing,  unless  restrained  by  particular  expressiona 

Account  render.  Fleas,  never  bailiffs  or  receivers,  and  fully  ac- 
eoomed. 

The  action  was  brought  under  the  act  of  assembly  passed  2l8t  March 
1772,  (Read's  Dig,  231)  and  was  founded  on  the  will  of  Samuel  Tur- 
iKtt,  dated  13th  June  1796,  wherein  after  directing  that  his  debts 
ikmld  be  paid  by  his  executors,  he  devises  as  follows  : 

"  Item,  my  property  in  Lancaster,  I  order  to  be  sold  at  the  discre- 
fta  of  my  executors,  and  the  moneys  thence  arising,  I  order  to  be  thus 
ittributed:  To  my  excellent  friend  Mrs.  Flizabeth  Fulton  50/.;  to 
Ct^  and  Betsey  Conner  each  50/.;  to  Dr.  Murray  50/.;  and,  to  my 
^ew  William  Turbett,  son  of  Jonathan,  200/.  The  residue  of  that 
put  of  my  estate  I  give  and  bequeath  to  my  dear  wife  Dolly,  after  a 
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genteel  suit  of  moaming  for  my  ezecators.  With  regard  to  my  Tas- 
cararo-estate,  if  my  brother  Thomas  will  take  it  at  1000/.,  one  half 
cash,  or  upon  interest  from  the  day  of  acceptance,  and  the  other  half 
to  carry  ipterest  three  years  after  that  date.  In  case  my  brother 
Thomas  refuses  this  offer,  my  executors  will  then'  proceed  to  the  sale 
of  that  estate,  by  priyate  or  public  sale,  as  they  may  judge  best  as 
well  my  stock,  farming  utensils,  store  goods,  &c.;  still  reserving  to  my 
dear  Dolly  the  Shilelah  mare,  and  her  furniture,  together  with  all  the 
household  furnitures,  of  what  kind  or  degrees  soeyer.  My  apparel  I 
leaye  entirely  at  her  disposal.  This  property  being  thus  turned  into 
money,  I  order  the  widow  of  my  brother  John  her  dower,  agreeable  to 
his  will,  to  be  paid  by  my  executors  ;  and  200/.  to  be  put  out  at  in- 
terest for  the  dear  orphan  child  Priscilla  Turbett,  daughter  of  my 
brother  John,  to  be  paid  to  her  when  she  arriyes  at  the  years  of  dis- 
cretion, and  if  she  dies  before  then,  that  sum  I  order  to  be  paid  to  mj 
brother  Thomas.  These  arrangements  being  made,  I  giye  and  bequeath 
to  my  dear  Dolly  all  the  remainder  and  residue  of  that  part  of  my  es< 
tate,  and  to  her  heirs  and  assigns  f  oreyer.  My  fine  boy  Lecky  I  or- 
der to  be  paid  201.  If  my  wife  chooses  to  remain  on  the  farm  she  has 
my  approbation,  reserying  to  herself  two  of  the  best  mileh  cows.  1 
bequeath  to  her  my  largest  silver  watch,  and  to  William  Turbett  m} 
smallest.'' 

And  appointed  John  Moore,  and  Dorothea  his  wife,  the  executon 
of  his  said  will,  &c. 

The  Tuscarora  personal  property  was  appraised  as  follows  : 

£.     8.     d. 

The  stock,  grain,  and  farming  utensils,   &c.  at  823       5       6 


Store  goods,          ... 

-    491 

15 

41 

Sugar,  and  family  articles, 

-      81 

12 

0 

Hoosehold  furuitnre, 

-      80 

8 

6 

Specific  devises  to  the  widow, 

-      79 

15 

0 

Book  debts,           ... 

.'      -    682 

6 

H 

Bonds  and  notes, 

-    456 

0 

Oi 

Gash  in  hand, 

-      11 

6 

6 

je.2106 

9 

8 

Besides  the  amount,  the  executors  admitted  that  the  testator  was  en 
titled  to  6  per  cent,  stock  nominal  value,  $273     42 

8  per  cent.  do. 202       4 

Deferred  debt,  -        -        -        -        -        136     72 

8  shares  of  Turnpike  stock,        ...        900        0 
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The  testator's  place  of  abode  was  in  Toscarora,  in  Mifflin  county, 
fla performed  a  joomey  to  Lancaster,  fell  sick,  and  died  there  on  the 
UtJiil7l796. 

The  plaintiff  claimed  the  whole  of  the  real  and  personal  estate  in 
hiearara,  on  his  payment  of  the  1000/ ;  and  the  court  recommended 
to&eeoaDsel  to  agree  on  a  special  yerdict,  in  order  that  the  legal  con- 
tedon  of  the  will  might  be  ascertained.    To  this  they  would  not  ac* 

odei 

I        « 

Tke  defendants  offered  to  examine  a  witness,  to  prove  that  the  plain- 
tiff bought  a  number  of  articles,  at  a  public  yendue  held  of  the  per- 
looal  property  on  the  farm.  ^  This  was  objected  to,  because  the  will 
mt  be  jadged  of  by  its  own  words,  and  the  devise  could  not  be  affected 

Ijtbisfact. 

Std  per  cur.  If  the  matter  was  to  end  in  a  special  verdict,  we 
Md  tkiok  the  testimony  idle  and  irrelevant.  But  if  the  jury  are  to 
faennise  the  issues,  surely  it  must  be  laid  before  them  to  assist  them 
is  uofftaining,  whether  these  articles  belonged  to  the  plaintiff  or  not. 
TiA  08  the  testimony  has  no  weight. 

An  administration  account  exhibited  into  the  register's  office  at  Lan- 
otier  OQ  the  IGth  January  1801,  and  there  settled,  was  offered  in  ev  j 
idoce,  and  excepted  to  by  the  plaintiff. 

The  court  asked  the  counsel,  if  exclusive  of  the  latent*  ambiguity 
B  die  win,  with  respect  to  the  words  ^^  Tuscarora  estate,  "  one  of  the 
KM  was  not  fully  accounted,  and  whether  the  defendants  were  not 
tttitled  to  go  into  an  account  merely  on  that  issue  ? 

The  account  was  received  in  evidence. 

Ik  appeared  in  evidence,  that  the  balance  in  the  hands  of  the  execu- 
^  on  the  settlement  of  that  account,for  payment  of  debts,&c.  amounted 
^1398/.  15s.  Sd. ;  and  that  there  had  been  two  late  recoveries  against 
^  in  the  last  Circuit  Court,  at  Lancaster  of  about  430/.  The  tes- 
te claimed  in  his  life- time  two  small  houses,  and  a  lot  of  gound  in 
^^tteaster ;  but  on  a  trial  at  Nisi  Prius  after  his  death,  it  was  deter- 

^^liffrntm  verb&rum  latent  verifieatione  tuppUtur ;  nam  quod  ex  facto  orittir  arMg^ 
^  ^"ifealMne  faed  toUitur.  But  the  ambiguitM  patena  is  never  holpen  by  any  aver- 
■"^  Ufd  Bacon's  Flem.  reg.  28.    Vol.  2,  871,  reg.  26,  (4to  ed.) 
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minedy  that  he  held  them  in  trust,  and  that  they  were  only  chargeabit 
with  the  sum  of  430/.  or  thereabouts,  due  to  his  executors. 

Fourteen  witnesses  were  examined  as  to  the  yalue  of  the  Tuscarorft 
lands,  at  the  time  of  the  testator's  making  his  will  in  1796,  one  hall 
payable  in  hand,  and  the  other  half  in  three  years,  and  they  differed 
greatly  in  their  estimates.  Some  thought  them  not  worth  1000/. ; 
others  that  it  was  their  full  price  ;  others  that  they  would  readily  ha?a 
commanded  that  sum :  and  some  others  rating  them  from  11002.  to 
1800/.  But  all  the  witnesses  agreed,  that  they  were  of  superior  value 
to  the  plaintiff,  than  any  other  person,  from  the  circumstance  of  his 
owning  the  adjoining  tract  of  land.  He  himself  acknowledged,  after 
the  death  of  his  brother,  that  he  had  a  good  bargain  of 'them  at  lOOOil 

The  plaintiff  did  accept  the  Tuscarora  estate^  and  gave  bonds  agree- 
ably  to  the  terms  of  the  will ;  but  at  the  same  time  insisted  on  his  be- 
ing entitled  to  all  the  personal  property  there. 

After  the  cause  had  been  fully  argued  by  Messrs.  Duncan  and  Watts, 
for  the  plaintiff,  and  Messrs.  Hamilton  and  Walker,  for  the  defendant, 
the  charge  of  the  court  was  given  to  the  following  effect : 

The  intention  of  the  testator  must  govern  the  construction  of  his  will^ 
and  it  must  be  collected  from  his  own  words.  His  true  mind  must  be 
our  guide ;  and  we  are  not  to  judge  from  events,  let  the  case  be  eyei 
80  hard^  or  injurious  to  any  particular  devisee. 

It  is  obvious,  that  the  will  has  been  drawn  incorrectly.  It  has  beei 
contended,  that  the  testator  must  have  contemplated  a  bounty  to  hii 
brother  Thomas,  by  his  devise  to  him  of  the  Tuscarora  estate,  at  1000/. 
and  that  he  has  the  same  pretensions  to  the  personalty  in  Mifflin  countj 
which  the  widow  has  to  the  personalty  at  Lancaster  ;  both  being  givei 
by  the  same  term  estate  ;  and  that  having  made  no  provision  for  th* 
sale  of  his  stock,  farming  utensils,  store  goods,  &c.,  unless  in  th< 
event  of  his  brother's  refusal  of  his  offer  at  1000/.  he  must  necessarO: 
have  intended,  that  the  personalty  should  not  be  sold,  if  the  offer  wa 
accepted  ;  and  of  course,  that  it  was  included  in  the  devise. 

Every  sentence  and  word  in  the  will  must  be  considered,  in  fonnini 
our  judgment  upon  it. 

It  does  not  appear,  that  the  testator  had  any  personal  propert 
at  Lancaster,  except  the  few  necessaries,  which  he  carried  irrit 
him  on  his  journey.  The  two  houses  to  which  he  conceiw« 
himself  entitled  there,  must  have  been  the  objects  contempl&tc 
in  the  expressions,   my  property  in  Lancaster,   and  that  part     i 
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Dj  estate.  A  yariety  of  cases  have  occurred  on  the  legal  meaning  of 
die  vord  ^^  estate,"  in  a  devise.  It  will  certainly  pass  a  fee  in  a  will, 
litiumt  words  of  inheritance.  Skin.  194.  3  Mod.  45,  228.  6  Mod. 
UO  8  Mod.  255.  1  Wils.  333.  Cowp.  301. 3  Burr.  1618.  4  Mod.  89. 
1  Salk.  236.  1  Mod.  100.  Corny.  840.  Lofft. '  96,  96, 100.  4  Term 
Bep.  93.  2  Vern.  564.  Talb.  Caa.  157,  184.  3  Wms.  297.  Gilb. 
Bep.  284.  2  Atky.  102,  38.  Dong.  730.  1  Dall.  226.  It  will  carry 
eroy  thing,  unless  restrained,  or  tied  down  by  particular  expressions. 
1  Term  Bep.  411.  2  Term  Rep.  656.  5  Burr.  2639.  It  is  gentis 
fmeraliisitnum.  It  is  natural  to  suppose,  that  the  testator  used  the 
fOfd  estate,  in  the  same  sense,  when  applied  to  the  property  either  in 
La&caster  or  Tuscarora.  The  estate  at  the  latter  place  is  devised  to 
Ub  brother  Thomas,  if  he  will  take  it  at  1000/.  If  he  diould  refuse 
Ais  offer,  the  executors  are  to  proceed  to  sale.  The  testator  guards 
iguDst  the  event  of  his  brother  declining  the  pre-emption,  at  the  stip- 
dated  price.  He  must  therefore  be  supposed  to  have  entertained 
Joobts,  whether  Thomas  would  accept  it ;  and  to  have  fixed  a  sum 
maething  like  the  reasonable  value  of  the  lands.  Indeed  he  holds  up 
a  strong  apprehension,  that  Thomas  would  not  take  the  lands ;  because 
in  the  close  of  his  will,  he  directs,  ^^  if  his  wife  chooses  to  remain  on 
oefann,  she  ^^  had  his  approbation,  reserving  to  herself  two  of  the 
kst  milch  cows,"  which  were  part  of  his  stock.  It  would  be  passing 
Btrange,  to  presume  him  to  have  any  suspicions  of  his  brother's  declin- 
ing to  take  the  whole  property,  real  and  personal,  in  Mifflin  county,  at 
1000/.  when  the  personalty  alone  exceeded  2100/.  and  the  lands  were 
Bfire  valuable  to  Thomas  than  any  other  person !  And  yet  this  absurd- 
^  necessarily  arises  from  the  plaintiff's  construction  ! 

Nothing  can  be  inferred  from  the  power  given  to  the  executors  to 
IbD  the  stock,  farming  utensils,  store  goods,  &c.  in  the  single  case  of 
Aomas's  refusal,  to  take  the  lands.  The  executors  as  such,  had  the 
vdoobted  right  of  disposing  of  the  personal  property,  not  specifically 
kqoeathed. 

A  strong  argument  may  be  deduced  from  the  circumstance  of  there 
Wmg  no  express  devise  to  the  plaintiff,  except  the  200/.  which  he 
U  given  to  his  niece  Priscilla,  in  case  she  died  in  her  minority.  He 
U  bequeathed  the  like  sum  to  his  nephew  William,  and  his  small  sil- 
Swatch.  But  excepting  this  contingent  200/.,  he  devised  no  legacy 
^atever  to  either  of  his  brothers.  Under  the  plaintiff's  construction, 
M  it  be  accounted  for  with  any  consistency,  that  the  testator  meant, 
h  Ae  event  of  his  brother  Thomas  accepting  the  offer  of  the  Tuscarora 
^te  at  1000/.  he  should  sweep   away  the  great  bulk  of  the  whole 
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property  ;  and  jet  if  he  refused  the  terms,  he  should  take  nothing  what* 
ever? 

The  testator  gaye  to  his  widow  all  the  residue  of  that  part  of  his  es- 
tate,  deducting  the  legacies.  This  cannot  mean  of  the  limited  price 
only  of  1000/.  because  it  is  not  so  expressed.  The  residue  of  ths 
money  arising  from  the  Lancastar  estate,  he  had  before  devised  to  her. 
Must  it  not  then  necessarily  refer  to  the  personalty  in  Mifflin  county 
aud  the  sales  of  the  land  there,  either  to  his  brother  or  a  stranger! 
Does  it  not  exclude  the  idea,  that  Thomas  should  take  the  personalty 
with  the  realty  at  1000/.  He  draws  a  distinction  between  his  estate  in 
Tuscarora,  and  his  stock,  farming  utensils,  store  goods,  kc.  Undei 
the  former  words  his  lands  are  described  ;  under  the  latter  his  moyeablfl 
property. 

For  these  reasons,  the  court  judging  ex  visceribus  tesiameniZy  are 
clearly  of  opinion,  that  the  testator  did  not  intend  to  include  his  per- 
sonalty in,  Mifflin  county,  in  his  deyise  of  his  Tuscarora  estate  to  his  bro- 
ther Thomas  ;  and  consequently,  that  the  executors  are  not  bound  tc 

account  with  the  plaintiff  therefor. 

Verdict  for  the  defendants. 


^^ 


Edwaad  Bates  against  Samuel  M'Crort. 

In  partition,  on  the  plea  of  non  tment  intimul^  the  defendant  may  show  in  eyidenoe  ai 
agreed  line  by  the  former  owners,  though  his  deed  poll  grants  to  him  an  undiTldei 
interest. 

Partition.    Flea  non  tenent  insimul. 

The  plaintiff  claimed  under  an  application  and  survey,  in  the  nam< 
of  John  Allot,  who  conveyed  to  Daniel  Jones.  On  the  20th  may  1785 
Jones  conveyed  to  the  plaintiff  Bates,  and  Jacob  Kesder  as  joint-ten 
ants,  in  consideration  of  80/.  On  the  23d  March  1790,  Eestlw  con 
veyed  his  undivided  moiety  to  William  Early,  who  afterwards  on  th 
1st  April  1794,  conveyed  his  moiety  to  the  defendant,  M'Crory.j 

On  the  27th  January  1795,  a  patent  issued  to  Bates  and  M'Croiy 
as  tenants  in  common. 

The  defendant's  counsel  offered  to  show,  that  Bates  and  Eestler  ha 
amicably  divided  the  lands  betw^n  them  and  built  accordingly  ;  an 
that  they  had  kept  up  a  fence  on  the  division  line  at  their  joint  ezpensi 
which  had  since  been  considered  the  boundary. 

The  plaintiff's  counsel  excepted  thereto.  The  defendant  oj 
poses  the  deed  under  which  he  claims.  Eestler  conveyed  an  ni 
divided    moiety    only  to    Early^  and    Early  to    the    defendan 
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The  patent  issued  to  the  plaintiff  and  defendant,  as  tenants  in  com- 
mon. These  deeds  work  an  estoppel.  One  may  be  estopped  by  in- 
denture or  deed  poll.  8  Com.  Dig.  271  Co.  Lit  352,  a.  So  a  bond 
my  be  an  estoppel.  Cro.  El.  862.  A  party  granting  is  in  general 
estopped  by  his  own  deed.  2  Tenn.  Rep.  171.  All  parties  and 
prides  are  bound  by  an  estoppel.  Co.  Lit.  352,  a.  Jo.  460.  Poll.  61. 

The  defendant's  counsel  answered,  that  the  doctrine  of  estoppels 
was  odious,  and  merited  restrain.  8  Mod.  312.  Equity  will  re- 
liere  against  them.  2  Fonbli^.  470.  They  are  however  mutual 
ind  reciprocal ;  and  must  either  bind  both  parties  or  neither.  Co. 
lit  352,  a.  Cro.  El.  701.  12  Mod.  361.  The  plaintiff  Bates  is 
not  bound  by  either  Eestler's  or  Early's  deed;  and  why  should  it 
lie  with  him  to  urge  them  for  his  benefit?  He  has  obtained  a  pat- 
ent to  himself  and  the  defendant,  as  tenants  in  common ;  but  this 
ibll  not  firee  him  of  a  former  partition  of  the  premises,  if  there 
bfibeen  one  fairly  made.  Besides  these  deeds  are  no  indentures.; 
but  deeds  poll.  A  deed  not  indented  is  no  indenture ;  neither 
18  an  instrument  called  such,  an  indenture  unless  actually  in- 
dented. Co.  Lit.  143,  h.  Matters  of  record  or  deeds  indented  may 
be  estoppels ;  but  not  deeds  poll  except  against  the  grantor,  lessor 
ic  Co.  Lit.  363,  h.  Estoppels  are  not  to  be  favored  ;  since  they 
prevent  the  investigation  of  truth.  4  Term  Bep.  254.  A  jury  are 
not  concluded  from  finding  the  truth  of  the  fact,  where  it  is  directly 
▼ithin  the  issue,  and  when  they  cannot  find  the  issue  without  con- 
aderation  of  it.  2  L.  Ray.  864.  A  jury  is  not  bound  by  an 
estoppel,  where  the  party  leaves  the  fact  at  large  by  the  pleading. 
1  Salk.  276. 

The  court  said,  it  was  competent  to  the  defendant  on  the  pres- 
ent issue,  to  go  into  the  evidence  offered.  Whether  they  hold  to* 
gether  and  undivided,  ^as  the  very  issue  the  jury  were  sworn  to 
try.  They  cannot  now  hold  together,  if  they  have  agreed  to  a  for- 
mer division  tnpaisj  and  actually  executed  the  same. 

The  evidence  was  received,  but  was  fully  counterproved  by  the 
plaintiff.  The  line  was  fixed  on  for  mere  temporary  purposes,  and 
not  intended  to  be  peremptory ;  and  this  waa  shown  to  be  the  er-^ 
iras  agreement  of  the  parties^ 

Verdict  for  the  plaintiff. 

Messrs.  Hamilton  and  Watts,  ^o  qtter. 

Messrs.  Duncan  and  Walker,  pro  def. 
Vol.  m.  18 
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AT  A  CIRCUIT  COURT,  AT  HUNTINGDON,  MAY  1801. 

CX>BAM,    TEATE8  AND  BRACKENBIDOE^    JUSTICES. 


-•♦' 


Leesee  of  John  Maxwell  Nbbsit  dgavoBt  James  Kerr. 

The  court  haye  a  control  oyer  their  rules,  and  where  a  yiew  has  been  had  though  fomid- 
ed  on  the  certificate  of  counsel,  where  it  is  improper  and  unnecessary  it  will  be  dis- 
charged mth  costs. 

This  cause  came  before  the  coart  on  a  mie  for  trial  bj  a  special 
jury  and  view ;  and  a  view  had  been  taken. 

Mr.  Duncan  for  the  plaintiff  moved,  that  the  rule  for  a  view 
«honld  be  diseharj^ed  with  costs.  The  cause  has  been  twice  tried 
by  the  judges  of  this  court,  sitting  at  Ni$i  PHus^  and  they  must 
be  sensible  from  their  own  knowledge  of  the  case,  that  there  can 
be  no  propriety  or  necessity  for  a  view.  Boundary  cannot  possibly 
come  in  question ;  and  a  view  can  only  serve  to  prejudice  the 
minds  of  the  jury,  by  the  paitisans  of  the  defendant. 

Mr. 'Hamilton  for  the  defendant  insisted,  tliat  they  were  entitled 
to  the  rule;  Mr.  Senderrson  who  was  concerned  with  him,  having 

subscribed  a  certificate,  according  to  the  4:3d  rule  of  the  practice, 
and  filed  the  same  in  the  clerk's  oflice.  If  the  court  on  trial,  should 
think  the  rule  was  not  proper  or  necessary,  they  will  refuse  to  cer- 
tify, and  the  party  will  be  subjected  to  the  expenses  thereof. 

The  court  said,  that  the  practice  had  been  regulated,  in  order  to 
enter  the  proper  niles  in  the  clerk's  oflice,  where  the  attorn ies  could 
not  apply  to  the  court.  They  certainly  notwithstanding  the  view 
had  beea  entered,  had  a  control  and  superintendance  over  all  rules 
and  would  exercise  it.  We  have  tried  the  suit,  and  are  perfectly 
satisfied  there  is  no  boundary  to  be  ascertained.  It  will  be  too  late 
to  correct  the  evil  after  the  trial  has  been  had,  and  injustice  done. 
What  will  it  avail  the  plaintiff  that  the  defendant  is  condemned  to 
pay  the  costs  of  tlue  view  1  The  certificate  here  has  been  given  with- 
out due  consideration ;  and  such  matters  will  be  narrowly  watched. 

Let  the  rule  for  the  view  be  discharged,  and  the  defendant  pay 
the  .ccwBts  thereo£ 


"^ 
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Lessee  of  G-abbiibl  PsTEBdoN,  William  Tuckeb  and  Akns  his  wife^ 
John  Chdbchfibld  and  Christiana  his  wife,  agcnnst  Gbobob 

LOOAK. 

An  origiDal  ancient  letter  from  an  assistant  to  the  deputy  suireyor  of  the  district,  in- 
dorsed bj  him,  and  found  among  the  oiBce  papers,  mentioning  that  he  had  reoeiyed 
m  order  from  G.  A.  for  a  survey  made  for  him,  allowed  in  evidenoe  as  a  reo^ipt  for 
nrrejingfees. 

Wbere  a  person  daiming  an  application,  asserts  that  O.  G,  presented  him  with  it,  aa 
origioal  memorandum  of  G.  C.  that  he  had  the  lands  under  his  eare  for  another,  ad- 
nitted  in  evidence. 

Ejectment  for  lands  in  Springfield  township. 

The  sole  question  was,  who  was  entitled  to  an  application  en* 
tered  in  the  name  of  Lawrence  Peterson  on  the  4th  November 
1766)  and  to  the  survey  of  441  acres  thereon  in  1767. 

A  person  of  tliat  name  lived  about  the  house  of  George  Crog- 
lun,  not  far  distant  from  the  premises,  who  said  that  Croghan 
bad  given  him  the  location  for  his  services.  He  was  a  poor  man 
and  occupied  liimself  in  hunting,  removed  to  Westmoreland  county, 
and  there  died.    The  lessors  of  the  plaintiff  claimed  as  his  heirs. 

The  defendant  claimed  under  George  Armstrong,  In  order  to 
Bhow  his  interest  in  the  location,  a  letter  from  Robert  M'Einzie, 
anasristant  of  Richard  Tea,  the  surveyor  of  the  district,  directed  to 
Tea,  dated  2d  Kovember  1767,  mentioning  the  application  in  the 
name  of  Peterson,  and  that  he  made  n  survey  thereon  and  other 
surveys  for  Armstrong,  for  the  surveying  fees  whereof  he  had  re- 
ceived an  order,  and  that  he  had  charged  him  only  20*.  for  making 
each  survey,  was  offered  in  evidence  by  the  defendant.  The  letter 
was  proved  to  have  been  found  amongst  tlie  office  papers  of  George 
Voods,  late  deputy  surveyor,  at  Bedf  ird.  and  was  indorsed  in  the 
liand writing  of  Tea,  as  an  original. 

The  same  was  accepted  to  by  the  plain tifi's  counsel. 

The  court  said,  it  bore  every  appearance  of  an  ancient  original 
paper,  and  was  found  in  the  ofece  of  the  district  surveyor.  ^  M'Kin- 
xiehad  been  dead  many  years,  and  Tea  now  was  disqualified  from 
giving  testimony.  Was  it  not  tantamount  to  the  assistant's  receipt 
for  the  surveying  fees  ?  It  was  an  acknowledgment  of  taking  an 
order  in  payment ;  and  shows  at  whose  instance  and  expense  tlie 
aarvey  was  made.    The  letter  ^as  read  in  evidence. 

The  premises  in  question  were  called  **  Turkey  Hill."  To  invali- 
date the  assertion  of  old  Peterson,  that  Croghan  had  presented  him 
with  the  application,  an  original  memorandum  of  Croghan,  of 
kods  under  his  eare,  without  any  date,  containing  amongst  others 
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the  following  entry:  "One  tract  Col.  George  Armfitrong.  Tur- 
key Hill.  Ban  out/'  was  offered  in  evidence  and  admitted  by  the 
ooort,  as  repelling  the  declarations  of  Peteraon,  but  for  no  other 
purpose. 

One  William  "Winton  first  seated  himself  on  the  land  in  1773, 
and  conveyed  his  improvement  to  the  defendant  2l8t  March  1780, 
who  had  since  resided  on  it. 

Old  Peterson  had  a  small  cabin  on  other  lands  about  32  miles 
distant.  He  often  hunted  over  this  tract  in  question  in  1767  and 
17689  with  a  witness  who  was  produced,  but  never  claimed  it  in  his 
hearing,  though  ho  spoke  to  him  of  his  distant  cabin;  It  was  pub- 
licly spoken  of  in  the  neighborhood,  as  gentleman's  land,  and 
claimed  by  Armsti^ng,  and  persons  under  him. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  C.  Smith  and  Brown^^^)  qi^er. 
Messra.  Hamilton  and  Watts,  jpro  def. 


-•♦ 


Lessee  of  Matthias  Shirk  against  John  Vaunebian. 

A  vitneBS  may  be  admitted,  unless  directly  interested  in  the  event  of  the  cause,  or  can 
give  the  verdict  in  evidence  in  his  own  favor  in  a  future  suit. 

Ejbctment  for  lands  on  the  Frankstown  Branch  of  Juniata. 
The  title  turned  out  as  follows : 

Joseph  Bell  obtained  a  warrant  in  1755,  for^OO  acres;  and  John 
Armstrong,  esq.  obtained  another  warrant  for  200  acres  on  Juaiata, 
adjoining  and  below  Alexander  Lowrej,  in  1762,  on  which  latter 
warrant  he  executed  a  survey  of  4A%^  acres  in  the  same  year ;  but 
finding  that  the  earlier  warrant  of  Bell  called  for  the  lands,  he 
agreed  to  divide  the  survey  equally  with  him ;  and  Thomas  Smith, 
esq.  accordingly  did  divide  the  same  by  his  order  on  the  25th  April 
1775,  John  Stephens,  the  son  in  law  of  Bell  choosing  the  upper 
tract.    Bell  having  vested  (as  it  was  said)  Stephens  with  his  ri^ht, 
the  latter  entered  into  an  agreement  with  John  Sensenigh,  and  sold 
him  his  tract  for  lOOOZ.  on  the  16th  December  1777,  and  received 
from  him  860/.,  which  was  indorsed  on  the  articles.    In  the  fall  of 
1T77,  the  settlers  at  Frankstown  were  driven  ofi  by  Indian  ravages 
and  did  not  return  till  1784.    In  1789,  the  defendant  purchased 
from  Armstrong  the  one  moiety  of  the  survey  of  449^  acres, 
whereby  he  got  into  ^possession  of  the  other  moiety.    A  judgment 
having  been  entered  in  Bedford  county  on  the  26th  Febroary 
1780,  against  Sensenigh,  the  lands  in  controversy  were  aftenrards 


k 
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dolj  seized,  condemned  and  sold,  and  afterwards  on  the  20th  No- 
vember 1793,  duly  conveyed  by  the  sheriff  to  Henry  Weaver,  who 
eoDFey ed  the  same  to  tlie  lessor  of  the  plaintiff. 

Stephens  being  dead,  the  other  heirs  released  to  his  son  John 
Stephens,  jr.  on  the  1st  December  1797,  and  he  on  the  12th  De- 
eember  1797,  conveyed  to  the  defendant. 

The  deposition  of  the  aforesaid  John  Sensenigh,  taken  under  a 
rale  of  court,  proving  that  he  had  executed  a  bond  to  Stephens  the 
elder  for  140/.  the  residue  of  the  consideration  of  the  premises, 
which  he  had  afterwards  paid,  and  the  same  was  indorsed  thereon 
by  way  of  receipt,  but  that  the  same  bond  was  casually  lost :  was 
offered  in  evidence  on  the  part  of  the  plaintiff,  and  excepted  to. 

The  defendant's  counsel  admitted,  that  Sensenigh  was  a  compe- 
tent witness,  to  prove  his  having  given  a  bond  for  the  140/.,  but 
Bot  to  show  that  he  had  discharged  it.  The  verdict  in  this  suit 
might  be  given  in  evidence  in  a  subsequent  action  brought  on  the 
bond  by  the  representatives  of  Stephens.  If  a  verdict  be  had  on 
the  same  point  and  between  the  same  parties,  it  may  be  given  in 
e?idencc,  though  the  trial  was  not  had  for  the  same  lands.  Gilb, 
Law  Evid.  29.  If  a  verdict  be  given  against  the  defendant  on  the 
same  point,  though  another  party  were  plaintiff,  yet  in  some  cases 
it  may  be  given  in  evidence,  because  the  defendant  in  the  former 
c&nse  had  a  liberty  of  cross  examination.  1  i,  32.  One  who  has  no 
prejudice  by  the  verdict  can  never  give  it  in  evidence.  lb.  34.  Hard. 
^T2.  By  the  sale  of  the  heir  to  the  defendant,  he  becomes  a  privy 
to  the  contract  between  the  ancestor  and  Sensenigh,  and  no  verdict 
tball  be  given  in  evideace,  but  between  such  who  are  parties  or 
pririea  to  it.  Bull.  232.  A  verdict  with  the  evidence  given  in  an 
action  by  the  common  carrier  for  goods  delivered  to  him  to  be  car- 
ried, may  be  given  in  evidence  in  another  action  brought  by  the 
owner  against  the  carrier  for  the  same  goods.  li,  243.  As  Sen- 
^igh  therefore  may  receive  an  eventual  benefit,  by  swearing  that 
be  had  paid  the  140Z.,  his  testimony  on  that  head  shall  not  be  re- 
cdved. 

E  eorUra  for  the  plaintiff  it  was  insisted,  that  in  no  shape 
whatever  could  this  verdict  be  given  in  evidence  in  any  future 
soit  against  Sensenigh.  It  is  a  settled  rule,  that  no  one  can  take 
benefit  by  a  verdict  that  had  not  been  prejudiced  by  it,  had  it  gone 
contrary.  Gilb.  Law  Evid.  33.  He  neither  gains  nor  loses^in 
tbe  event  of  the  plaintiff's  success,  or  miscarriage  in  the  present 
■ction.    The  plaintiff  derives  a  title  through  him  by  act  of  law, 
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under  a  sherifiTs  sale,  and  he  is  entitled  to  a  credit  on  the  judgment 
for  the  amount  of  the  sale.  Great  allowance  must  be  made  for  the 
want  of  title  papers  in  the  case  of  sheriiPs  vendees,  otherwise  in- 
justice must  arise.  The  bare  possibility  of  an  action'being  brought 
against  a  witness,  is  no  objection  against  him.  1  Term  Bep.  1634. 
Different  underwriters  may  be  witnesses  for  each  other  on  the  same 
policy.  8  Term  Rep.  27.  The  inclinations  or  wishes  of  witnesses  go 
strongly  to  their  credit,  but  not  to  their  competency.  li.  310.  In 
an  action  by  an  indoi*see  of  a  bill  of  exchange  against  the  Acceptor, 
the  latter  may  call  the  payee  as  a  witness,  to  prove  that  the  bill  was 
void  in  its  creation.  7  Term  Rep.  ^601.  The  correct  rule  is  laid 
down  by  Ld.  Kenyon,  that  "  no  objection  can  be  made  to  the  com* 
potency  of  a  witness,  upon  the  ground  of  interest^  unless  he  is  di- 
rectly interested  in  tlie  event  of  the  suit,  or  can  avail  himself  of  the 
verdict  in  the  cause,  so  as  to  give  it  in  evidence  on  any  future  oc- 
casion in  support  of  his  own  interest."  Ih,  62.  Adt^pting  this  rule 
to  the  testimony  offered,  it  is  confidently  preaumed  to  be  admissi- 
ble. 

Yeates,  Justice.  I  cannot  see  how  the  verdict  in  the  present 
cause  can  be  received  in  evidence  in  any  suit  hereafter  to  be  brouglit 
against  Seneenigh,  by  the  representatives  of  Stephens  the  elder. 
Keither  he  nor  they  are  parties  hereto,  and  have  not  the  benefit  of 
a  cross  examination.  To  each  of  them  it  is  res  nova,  inter  alios  a^cta, 

__  I 

Kor  can  Sensenigh  by  any  possibility,  either  gain  or  lose  by  the 
event  of  this  action.  The  rule  laid  down  by  Lord  Chief  Justice, 
Kenyon  fully  settles  the  point.  Reliance  has  been  placed  on  .the 
case  of  the  carrier  cited  from  Bull.  Ni.  Pri.  243.  There  the  evidence 
given  by  the  carrier,  against  the  wrongful  holder  of  the  goods,  Yrith 
the  verdict  obtained  by  him,  were  again  received  in  evidence 
against  the  carrier,  when  the  owner  sued  him  for  the  same  goods. 
It  was  strong  proof  against  him  that  he  had  the  last  plain tift's  goods. 
It  amounts  to  the  carrier's  confession  in  a  court  of  record.  But 
are  the  two  cases  parallel  ?  If  Stephen's  executors  or  administrators 
sued  Sensenigh  on  this  bond  for  140/.,  could  the  latter  give  the  ver- 
dict in  this  cause  in  evidence,  and  show  that  by  his  testimony,  the 
bond  had  been  proved  to  be  fully  dischai^ged  ?  The  absurdity  is 
too  gross  to  be  pressed  for  one  moment. 

Indeed,  it  seemed  almost  unnecessary  to  determine  the  pre- 
sent question.  It  is  agreed,  that  the  deposition  may  be  received, 
to  show  that  Sensenigh  executed  a  bond  for  the  balance  of  the 
consideration  money,  pursuant  to  the  articles.    If  that  is  proved. 
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30  equitable  estate  woald  vest  in  Sensenigh  under  the  agreement, 
wliich  would  pass  by  the  sheriff's  sale,  though  if  the  bond  remained 
DDpsid,  the  premises  might  be  chargeable  with  the  payment  thereof. 

Brackenridge,  J.  Arguments  respecting  testimony  are  a  delight- 
ftl  part  of  the  practice  of  law ;  they  show  the  good  generalship 
of  the  contending  counsel. 

The  plaintiff  claims  under  an  agreement  with  Stephens,  in  equity. 
The  defendant  holds  under  a  conveyance  from  his  heirs,  at  law. 
SeDsenigh  is  liable  for  the  money  on  the  bond,  in  all  events,  if  it 
Ikis  not  been  paid.  Admitting  that  in  a  suit  on  the  bond,  the  ver- 
dict here  might  be  given  in  evidence,  by  Sensenigh,  still  it  would 
be  hut  prima  facie  evidence,  that  the  money  was  paid ;  and  it 
might  be  repelled  by  showing,  that  the  verdiet  was  founded  in  part 
on  the  testimony  of  the  party  himself.  The  radical  principle  re- 
ipecting  verdicts,  is  that  they  may  aliect  the  interest  of  the  wit* 
nesB  or  party* 

The  deposition  was  read  in  evidence. 

It  was  then  objected  by  the  defendant's  counsel,  that  the  plain- 
tiff ooald  not  succeed,  unless  a  conveyance  from  Bell  of  his  war- 
not  right  to  Stephens  was  shown. 

To  this  the  plaintiff's  counsel,  answered,  that  they  also  claimed 
mder  Armstrong's  survey  and  the  consequent  possession  of  Stqph- 
e&«  nnder  the  agreement  with  Bell.  Besides,  a  grant  from  Bell 
iD&j  be  presumed,  from  his  non-claim  and  acquiescence  since  1775. 
The  defendant  also  claims  under  a  conveyance  from  the  heirs  of 
Stephens,  and  shall  not  now  be  admitted  to  disaffirm  tliat  right. 

The  court  said,  that  this  objection  in  the  mouth  of  the  defendant, 
vho  held  under  Stephens's  title,  against  the  sheriff's  vendee,  came 
^an  ill  grace  from  him.  The  jury  would  however  weigh  all 
ihe  presumption^  and  circumstances  attending  the  case. 

The  plaintiff  obtained  a  verdiet  withont  further  controversy. 

Messrs.  C.  Smith  and  Henderson,  j>ro  quer. 
Messrs.  Duncan,  Walier  and  Allison,  pro  def. 
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Lessee  of  Bobbbt  Stewabt  against  William  Riohabdson. 

A  Becond  uew  trial  awarded,  after  trial  by  a  special  jury  andriew  without  costs,  improp- 
er evidence,  which  was  afterwards  overriiled  by  the  court,  hanng  been  disdooed 
to  the  jury  on  the  yiew. 

Ejectment  for  lands  in  Franklin  township. 
This  cause  had  been  tried  bj-  a  special  jury  and  view  in  May 
last,  in  this  court,  before  Smith  and  Brackenridge,  justices,  when  a 
verdict  passed  for  the  plaintiff,  and  the  court  awarded  a  new  trial. 

It  was  again  tried  by  another  special  jury  and  view,  and  a  ver- 
dict again  given  for  the  plaintiff,  after  the  jury  had  staid  out  ten 
hours. 

A  motion  was  made  for  a  second  new  trial,  on  the  ground  that 
the  lessor  of  the  plaintiff  had  shown  to  the  six  jurors  od  the  view 
the  deposition  of  Bichard  Neave,  in  the  absence  of  the  defendant 
which  had  been  afterwards  overruled  in  evidence  on  the  trial. 

This  fact  being  verified  by  the  oath  of  James  Wilson,  one  of 
the  jurors  on  the  view,  and  assented  to  by  the  others,  the  court 
without  hesitation,  awarded  a  second  new  trial,  without  costs  ;  and 
there  being  no  question  of  boundary,  the  rule  for  a  view  was  dis- 
charged, on  motion  on  behalf  of  the  defendant. 

Hessra.  Hamilton  and  Gadwalader,^;7ro  qtcer. 

Messrs.  Duncan  and  C.  Smith,  j?ro  def. 

Lessee  of  Samuel  Mobley,  Denton  Moblet,  William  Moblet, 
BoBEBT  Cunningham  and  Mabgarbt  his  wife,  and  Susannah 
Mobley  against  Christian  Oekeb. 

foiprovement  rights  are  equitable  claims,  which  may  be  affected  by  the  conduct  of  the 

improver's  widow,  during  the  minority  of  his  children. 
The  5th  section  of  the  limitation  act  of  26th  March  17S6,  is  binding  on  in&nts  wheT« 

there  has  been  no  possession  of  lands  improved  for  seven  years  next  before  action 

brought  ^ 

Ejectment  for  214  acres  on  Clover  creek,  in  Woodberry  town- 
ship. 

The  lessors  of  the  plaintiff  founded  their  pretentions  on  an  im- 
provement made  by  their  father,  Ezekiel  Mobley,  on  lands  adjoin- 
ing. He  settled  on  those  lands  in  1774  or  1775,  erected  a  small 
house  with  a  garden,  cleared  IS  or  20  acres,  and  begun  2  or  3  acres 
for  meadow.  He  claimed  the  lands  from  Clover  creek,  southerly 
to  some  marked  trees  between  him  and  Michael  Crydor,  363  per- 
ehes  distant.  The  good  land  extended  easterly  from  the  creek, 
about  125  perches  to  Tussey's  mountain.  He  sold  his  claim  to  one 
tract,  west  of  the  creek ;  and  also  another  tract  north  of  his  improve- 
ments, which  fell  back  to  him. 

The  settlers  were  driven  off  by  the  Indians  in  1777,  and  Mob- 
ley among  the  rest.    He  went  to  Maryland  and  there  died. 
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His  widow  returned  to  the  lands  in  1785^  with  her  fiire  children, 
the  eldest  about  15  and  the  youngest  about  2  years  old ;  and  was 
sssisted  by  her  brother,  William  Philips,  with  com  and  provision. 
After  some  time  she  disposed  of  the  tract  north  of  the  improvements 
which  had  feUen  back  to  her  husband,  for  the  maintenance  of  the 
fiunily;  and  being  alarmed  about  their  right  to  the  tract  whereon 
they  lived,  agreed  in  behalf  of  herself  and  family  with  her  brother 
the  said  William  Philips,  that  if  he  would  secure  to  them  200  acres 
by  an  office  right,  he  might  have  the  residue  for  himself.  She  after- 
wards received  a  horse  and  cow  as  a  further  consideration  for  the 
improvement  claim. 

Philips  accordingly  took  out  warrants  and  obtained  surveys  of  200 
scree  in  the  name  of  Susannah  Mobley,  and  214  acres  and  90  perches 
for  himself,  which  he  afterwards  patented  and  sold  to  the  defeU'- 
dant  for  a  valuable  consideration.  Ko  improvements  whatever 
yr&Q  made  on  the  lands  in  dispute,  until  after  the  survey  was  made 
Ibr  Philips  in  1Y93. 

Before  the  paro  1  evidence  was  gone  into,  the  defendant's  counsel 
objected,  that  the  plaintiff  was  barred  by  the  act  of  limitations  of 
aeth  March  1785,  §  5,  (2  Dall.  Laws,  282,)  there  having  been  no 
^iet  and  peaceable  possession  of  the  premises  within  seven  years 
next  before  bringing  the  action. 

To  this  it  was  answered,  that  the  widow  had  always  been  in  the 
p06>session  of  the  improved  part  of  the  lands,  since  the  inhabitants 
returned  to  their  settlements ;  and  that  if  she  was  deprived  of  the 
possession  of  any  part,  it  arose  from  the  fi*aud  or  management  of 
Philips,  or  her  mistake  in  believing  that  an  of&ce  right  was  indis- 
pensably necessary  to  hold  the  lands. 

The  court  said,  it  was  morally  impossible  to  form  any  judgment, 
whether  there^had  been  an  abandonment  of  the  premises  or  not,  so 
videly  did  the  counsel  differ  in  their  statements,  until  the  evidence 
▼as  fully  heard.  The  legal  objection  might  afterwards  be  taken  up 
«nd  decided  on. 

The  plaintiff's  counsel  then  excepted  to  giving  evidence  of  any 
contract  or  sale  by  the  widow  respecting  the  improvement  claim. 
Ho  act  which  she  could  do,  could  affect  the  rights  of  the  children 
hi  their  minority,  in  lands  claimed  by  improvement,  and  ascertained 
on  one  side  by  a  marked  line ;  and  for  this  was  cited  2  Dall.  205« 
Duncan's  lessee  v.  Walker. 

The  court  said,  improvement  rights  were  equitable  claims  which 
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might  be  fortified  by  the  acts  of  a  widow  during  the  minority  of 
her  ehildrea,  by  paraatng  and  eontinaing  the  first  settlement.  So 
also  might  they  be  abandoned  and  forfeited  by  lier  neglect.  Evi- 
dence was  e(^ually  applicable  and  revelant  in  both  cases.  It  waa 
impossible  to  lay  down  any  general  rule  on  the  subject.  Every 
case  must  depend  on  its  own  peculiar  circumstances.  The  effect  of 
the  evidence  must  be  judged  of,  after  it  has  been  received. 

After  the  evidence  had  been  gone  through,  the  court  said,  that 
they  discovered  nothing  unfair  or  inequitable  in  the  transaction  of 
Philips  with  the  widow.  There  were  many  years  previous  to  1T91, 
when  improvement  rights  were  deemed  to  stand  on  a  precarious 
footing.  While  this  opinion  generally  prevailed,  there  was  no  im- 
propriety in  a  widow's  securing  at  least  part  of  the  land  claimed. 
And  in  this  instance,  one  of  the  adjoining  tracts  had  been  trans- 
ferred by  the  improver  in  his  life-time,  and  two  others  had  been 
disposed  of  by  the  widow  after  his  death.  The  claim  went  to  an 
unreasonable  extent,  and  200,  acres  had  been  secured  to  .the  family* 

It  was  agreed  by  the  court  and  all  the  counsel,  on  the  question 
being  made,  that  the  5th  section  of  the  limitation  act  of  26th  March 
1785,  extended  to  and  was  binding  on  infants,  where  there  had 
been  no  possession  of  the  lands  hel4  under  the  improvement,  for 
seven  years  next  before  the  action  brought.  The  preceding  see- 
tion  contains  a  proviso  in  favor  of  infancy,  coverture,  &c.,  but  here 
it  is  only  in  favor  of  those  who  have  been  driven  from  their  posses- 
sions by  force  or  terror,  &c.  and  the  previous  part  of  the  law  runs 
thus : — ^^  unless  he,  she  or  they,  or  his,  her  or  their  ancestors  or 
predecessors,  have  had  the  possession,"  &c.  The  law  is  general  in 
its  nature,  and  binds  every  member  of  the  community,  "  for  the 
quieting  of  estates  and  security  of  property."  Vide  Co.  Lit.  246,ii 
plowd.  364.  Godb.  366.  9  Vin,  Abr.  876. 

The  plaintiff  suffered  a  nonsuit 

Messrs.  Duncan  and  Walker,  pro  qtier. 
Messrs.  B[$milton  and  Henderson,  pro  def. 
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J06EPH  Duncan  Adninigtrator  of  Dinah  Duncan  deceased,  agavMA 
Administrators  of  Dantkl  Duncan  deceased. 

Ihe  personal  estate  o  f  a  mother  being  a  widow,  and  dying  intestate,  undw  the  law  of 
1705, 18  subject  to  the  same  distribution  as  that  of  a  father. 

The  following  case  was  stated  for  the  opinion  of  the  court,  at 
the  last  Circnit  Court  at  Carlisle. 

The  said  Dinah  Dancan  was  the  widow  of  the  aforesaid  Daniel, 
md  died  on  the  4th  January  1791. 

It  is  agreed,  that  the  defendants  having  made  distribution  of  the 
estate  of  the  said  Daniel  Duncan  among  his  representatives,  that 
distribntion  shall  stand  as  far  as  it  has  been  made ;  and  that  the 
plaiDtifi  shall  only  claim  his  share  of  his  mother  the  said  Dinah's 
estate,  as  her  eldest  son.  And  it  is  submitted  to  the  court,  to  deter- 
mine whether  the  said  Joseph  Duncan,  as  eldest  son  of  the  said 
Dinah,  is  entitled  to  two  shares  of  her  estate,  she  having  died  be- 
fi>r  the  passing  of  the  late  act  of  distribution  ;  and  upon  the  court's 
determination  of  that  question,  David  ITEnight,  John  Arthur  amd 
Vniiam  Alexander,  are  appointed  referees  to  settle  the  account  be- 
tween the  parties;  but  the  defendants  not  to  be  a'bcountable  to  the 
plaintifi,  farther  than  his  distributive  share  of  his  said  mother's 
estate. 

Mr.  Dancan  for  the  defendants,  insisted,  that  the  2d  section  of 
the  acta  of  assembly  ^^for  the  better  settling  of  intestate's  estates," 
onlf  respected  the  case  of  a  father  dying  intestate  of  one  capable 
tf  having  a  wife  according  to  the  provisions  in  the  enacting  clause ; 
tad  that  the  pronouns  him  and  his,  were  not  applicable  to  a  mother 
dying  intestate.  1  Dall.  St.  Laws  append.  44.  In  Holt  v.  Fred- 
rick, 2  Wms.  856,  it  was  decreed,  that  the  act  of  distributions  was 
grounded  on  the  custom  of  London,  which  never  affected  a  widow's 
personal  estate ;  and  if  a  mother  being  a  widow,  makes  advance^ 
mentsto  a  child  and  dies  intestate  leaving  other  children,  the  child 
flo  advanced^  shall  not  bring  what  he  received  from  his  mother  into 
hotchpot. 

Yeates,  J.  said,  that  he  thought  this  point  had  been  at  rest,  since 
&e  decision  of  the  case  between  the  lessee  of  Eshelman  et  al.  v. 
Hoke,  December  term  1799,  which  settled  the  question  as  to  the 
iDother's  lands ;  that  the  uniform  practice  had  been  to  distribute 
^e  personal  property  of  widows,  who  were  mothers,  in  the  same 
numner  as  diat  of  fathers,  under  the  law  of  1705 ;  and  that  the 
words  him  and  his,  included  as  well  the  female  as  male  sex,  by  the 
Wr  rules  of  construction.  Vid.  2Vez.  213. 
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Brackenridge,  J.  said  be  had  Dot  fallj  made  up  his  mind  on 
the  subject.    The  determination  was  therefore  postponed.    But  in 
the  term  of  September  following,  the  case  being  stated  to  Shippen 
chief  justice,  and  Smith  justice,  the  court  were  unanimously  of 
opinion,  that  the  plaintiff  was  entitled  to  two  shares  of  the  surpi 
age  of  the  personal  estate  of  his  mother,  as  her  eldest  son* 

3£r,  "Watts,  jn'o  quer. 
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SEPTEMBER  TERM,  1801. 

0(AAM— 6HIPPEN,  GHIBF  JUSTICE ,  TBATX8  SMITH,  AND  BRACKENRIDOS, 

JUSTICES. 


Lessee  of  Elizabeth  Haueb  against  Peter  Shttz. 

1  &tber  deriaes  to  his  Bon  F.  his  heini  and  assigna  certain  lands  subject  to  the  payment 
of  2900L  in  instabnents  to  bis  son  P.,  and  to  his  son  P.,  his  heirs  and  assigns  other 
Iinds;  but  in  case  F.  or  P.  shall  die  under  21  or  without  issuo^  then  and  in  that  case  he 
gires  (he  share  of  the  son  so  dying  unto  his  other  son  in  fee ;  and  in  either  case,  the  sur- 
nror  of  his  sons  shall  then  pay  to  his  daughter  E.  600L  out  of  the  last  payments  of  the 
iBiiahaent.  Testator  by  his  codicil  orders  that  F.  shall  not  sell  his  landis  devised  to  him 
tin  the  age  of  80  years,  and  then  he  may{do  with  them  as  he  pleases.  F.  attains  21,  but 
(fies  before  80  wiUiout  issue  intestate ;  Uie  devise  over  to  P.  is  good  as  an  executory 
deriae.  A  devise  may  operate  in  different  ways  according  to  subMquent  events. 

Ejectment  for  lands  in  Dauphin  couuty,  on  trial,  whereof  the 
following  special  verdict  was  taken : 

The  jurors  find,  that  Peter  Shitz,  the  father  of  the  lefisor  of  the 
plaintiff  and  of  the  defendant,  was  seized  in  his  demesne  as  of  fee, 
of  the  lands  and  tenements  in  the  declaration  of  ejectment  stated 
and  mentioned ;  and  that  on  the  8th  April  1795,  he  made  his  last 
wiU  and  testament  as  follows: 

^  the  name  of  God,  Amen.  I,  Peter  Shitz,  of  &c.  do  make  and 
pnblish  this  mj  last  will  and  testament  in  manner  following,  that 
is  to  say ;  Imprimisy  it  is  my  will,  and  I  do  hereby  order  and 
direct,  that  all  my  just  debts  and  funeral  expenses  be  fully  paid  and 
tttiafied  by  my  executors  h^reinafler  named  and  appointed^  as  soon 
after  my  decease  as  possible.  Item,  I  give  and  bequeath  to  my  son 
Francis  Shitz,  all  that  my  plantation  and  two  tracts  or  pieces  of 
land,  the  one  of  them  whereon  I  now  live,  bounded,  &c.,  contain- 
ing about  360  acres,  be  the  same  more  or  less,  and  the  other  of  the 
said  tracts,  bounded,  &c.,  containing  about  25  acres,  be  the  same 
more  or  less ,  to  have  and  to  hold  the  said  two  tracts  or  parcels  of 
land  unto  my  said  son  Francis  Shitz,  his  heirs  and  assigns  forever 
subject  to  the  payment  of  23001.  lawful  money  of  Pennsylvania 
in  gold  and  silver  coin,  which  said  sum  it  is  my  will,  and  I  do  give 
the  same  unto  my  son  Peter  Shitz  and  to  his  heirs  and  assigns  for- 
ever, and  to  be  paid  in  manner  following,  to  wit:  my  said  son 
Francis  Shitz  shall  pay  at  the  expiration  of  one  year  after  my 
decease,  the  sum  of  1001.  and  then  the  sum  of  1001.  for  three  years 
soeoesBively,  and  then  the  next  year  the  sum  of  5001.  and  then 
the  next  year  the  sum  of  1501.  and  then  so  on  the  sum  1501. 
yearly  and  every  year,  until  the  whole  sum  of  23001.  shall 
be  folly  paid.  I  also  give  and  bequeath  unto  the  said  Francis, 
with  the  said  plantation,  and  to  his  heirs  and  assigns,  four  horses, 
Ac  Ac  Item,  I  give  and  bequeath  to  my^wife  Catharine,  during  the 
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term  of  her  natural  life,  my  honse  and  lot  she  now  lives  in,  in 
the  town  of  Heidelberg,  and  also  all  the  money  and  effects  which  is 
mentioned  and  contained  in  a  certain  art^ele  of  agreement,  dated  19th 
February  1789,  and  which  I  have  therein  promised  and  agreed  to  pay 
and  deliver  her,  during  all  the  term  of  her  natural  life  ;  she  paying 
the  taxes  and  ground  rent  thereon  to  become  due,  and  which  said 
money  in  said  agreement  mentioned  24:2.  yearly  shall  be  paid  her 
on  the  first  day  of  May  yearly  during  the  term  of  her  natural  life, 
by  my  said  son  Francis  Shitz,  and  which  my  said  plantation  sliall 
always  be  subject  to.    Item,  it  is  my  will,  that  my  executors  shall 
immediately  after  my  decease  put  600/.  of  my  money  out  at  interest; 
and  it  is  my  will,  and  I  do  hereby  order  and  strictly  direct,  that 
my  said  executors  shall  yearly  and  every  year  during  the  term  of 
the  natural  life  of  my  said  wife  Catharine,  pay  unto  her  the  full  in- 
terest of  the  said  sum  of  600Z.  which  said  yearly  interest  together 
with  what  I  have  herein  before  mentioned  and  given  to  her,  shall 
be  in  lieu  and  full  satisfaction  of  her  thirds  and  dower  in  my  whole 
estate.     Item,  I  give    and  bequeath    to  my  daughter  Elizabeth, 
now  the  wife  of  John  Hauer,  the  sum  of  1000/.  lawful  money  of 
Pennsylvania,  (in  gold  or  silver  coin)  nevertheless  to  be  deducted 
out  of  the  said  1000?.  what  I  have  already  given  and  advanced  my 
said  daughter  Elizabeth  and   son-in-law  John  Hauer,  which  said 
money  shall  be  paid  my  said  daugliter  Elizabeth  in  manner  follow- 
ing, to  wit :  SOOl.  thereof,  (besides   what  they  now  have)  within 
six  months  after  my  decease,  and  then  the  sum  of  100/.  yearly  and 
every  year,  until  the  whole  sum  shall  be  paid.  Item,  it  is  my  will,that 
my  plantation  situate  in  Heidelberg  township,  bounded,  &c.  contain- 
ing about  80  acres,  be  the  same  more  less,  my  said  executors   shall 
sell  the  same,  either  at  private  or  public  sale,  as  they  may  see  best; 
and  I  do  hereby  empower  and  authorize  them  to  make  a  good  and 
sufficient  deed  of  conveyance  for  the  same  unto   the  purchaser 
thereof,  his  or  her  heirs  and  assigns  forever,  and  the  money  arising 
from  the  sale  of  the  said  plantation,  shall  go  towai'ds  the  payment 
of  the  aforesaid   1000/.  which  I  have  given  to  my  said  daughter 
Elizabeth.     But  in  case  my  said  daughter  Elizabeth   shall  depart 
this  life  before  the  said  1000/.  be  fully  paid   her,  then  it  is  my  will, 
that  my  said  executors  shall  retain  the  rest  in  their  hands,  and  put 
the  same  to  interest  for  the  children  of  my  said  daughter  Elizabeth, 
until  they  be  of  the  lawful  age  of  21  years,  and  it  shall  then  be 
divided  between    them,  sliare  and   share  alike.    Item,   I    give 
and    bequeath  to  my  said  son   Francis    Shitz  the  half  part   of 
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my  clothings  &e.  &c.  and  the  other  half  part  thereof,  together  with 
the  rest  and  residae  of  my  moveable  goods  and  effects  and  money 
whatsoever,  and  wheresoever  the  same  may  be,  and  not  herein  be- 
fore given  and  bequeathed,  it  is  my  will,  that  my  said  executors 
ahall  make  a  public  vendue  of  the  same,  and  the  money  arising 
bom  the  same,  I  give  and  bequeath  unto  my  said  son  Peter  Shitz, 
his  heirs  and  assigns  forever.  Item,  ailer  the  decease  of  my  said 
wife  Catharine,  I  give  aud  bequeath  the  said  sum  of  6001.  (which 
my  executors  shall  so  have  pn,t  to  interest)  unto  my  said  two  sons 
Fiancisand  Peter  Shitz,  to  be  equally  divided  between  them,  share 
ind  share  alike ;  also  after  the  decease  of  my  said  wife  Catharine, 
I  give  and  bequeath  to  my  said  two  sons  Francis  and  Peter  Shitz, 
mj  house  and  lot  of  ground,  wherein  my  said  wife  Catharine  now 
lives,  to  hold  to  them  my  said  two  sons  Francis  and  Peter,  their 
heirs  and  assigns  forever.  But  in  case  my  said  son  Francis  Shitz 
shall  die  under  the  lawfiil  age  of  twenty  one  years,  or  without  law- 
fiil  issue,  then  and  in  that  case  I  give  and  bequeath  to  my  said  son 
Francis'  share  in  my  said  whole  estate,  unto  my  said  son  Peter 
Shitz,  and  to  his  heirs  and  assigns  forever.  And  i  n  case  my  said  son 
Peter  shall  die  under  the  lawful  age  of  twenty-one  years,  or  with- 
out lawful  issue  as  aforesaid,  then  in  that  case,  I  ^ive  and  bequeath 
my  said  son  Peter's  share  in  my  said  whole  estate  unto  my  said  son 
Francis  Shitz,  and  to  his  heirs,  aud  assigns  for  ever.  But  in  either 
case  tlie  survivor  of  my  said  two  sons  Francis  and  Peter  shall  then 
pay  unto  my  said  daughter  E  izabeth  or  her  heirs,  the  sum  of  5001. 
lawful  gold  and  silver  money,  but  to  be  taken  out  of  the  last  pay- 
ments of  my  first  mentioned  plantation.  And  lastly,  I  do  hereby 
nominate,make,  constitute,  and  appoint  my  good  and  trusty  friends 
Kid  neighbors  Henry  Sheafter,  esq.  and  Joseph  Boraberger,  execu- 
tors of  this  my  last  will  and  testament,  hereby  revoking  all  former 
i^ills,  &c.    In  witness,  &c." 

Ths  jurors  further  find,  that  the  said  Peter  Shitz  the  father,  on 
the  10th  day  of  April,  in  the  same  year,  did  make  a  codicil  to  his 
said  last  will  and  testament  as  follows : 

"I  Peter  Shitz,  of  &c.  do  this  10th  day  of  April  1795,  make 
«nd  publish  this  codicil  to  my  last  will  and  testament  in  manner  fol- 
lowing, that  is  to  say :  I  give  unto  my  son  Francis  Shitz,  for  his 
ttaeand  benefit  only,  my  servant  man  and  servant  boy,  for  all  the 
time  of  their  servitude,  with  the  indentures  and  papers  relating  to 
the  same ;  but  ray  said  son  Francis  shall  give  and  pay  my  said  ser- 
vant man  and  boy  all  the  articles  and  things,  which  I  am  otherwise 
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« 

bound  in  the  said  indenture  to  give  them ;  and  becaiue  my  eaid  son 
Francis  gets  my  said  servants,  he  shall,  when  mj  son  Peter  becomes 
of  the  age  of  21  years,  give  him  my  said  son  Peter  one  of  his  best 
horses  (excepting  it  be  a  particular  mare  or  stone  horse)  and  with- 
out any  charge  for  the  same  to  my  said  son  Peter.  And  I  do  here- 
by order  and  particularly  request,  and  do  not  allow  my  said  son 
Francis  Shitz  to  sell  any  part  of  the  land,  which  I  have  in  my  said 
will  given  him,  until  he  arrives  at  the  age  of  thirty  yeare,  and  then 
he  may  do  with  the  same  as  he  pleases.    In  witness,  &c." 

And  the  jurors  further  find,  that  the  said  Peter  Shitz  the  father 
died,  leaving  the  said  Francis,  the  said  Peter  the  defendant,  and 
the  said  Elizabeth  the  lessor  of  the  plaintiff,  his  only  children.  That 
the  said  Francis  entered  into  and  took  possession  of  the  lands  and 
tenements  in  the  said  declaration  of  ejectment  mentioned ;  and  be- 
ing 80  thereof  seized  died  without  lawful  issue,  but  after  he  was 
above  the  age  of  twenty-one  years,  intestate ;  and  that  the  said 
Francis  was  born  on  the  Ist  April  1775,  and  was  killed  on  the  28th 
December  1797. 

The  jurors  aforesaid  do  fuilher  find,  that  the  said  Elizabeth 
Hauer,  the  lessor  of  the  plaintiff,  is  the  sister  of  the  whole  blood  of 
the  said  Francis,  and  that  the  said  Peter  the  defendant,  is  the  broth- 
er by  the  half  blood  of  the  same  Francis,  he  the  same  Peter  being 
the  son  of  the  said  Peter  Shitz  the  father,  by  another  venter.  They 
also  find,  the  lease  entry  and  ouster  as  laid  in  the  declaration.  If 
the  court  shall,  &c. 

* 

This  special  verdict  was  argued  several  time  by  Messrs.  C  Hall 
and  C.  Smith  for  the  defendant,  and  by  Mr.  Duncan  for  the  plain- 
tiff, in  March  term  1800  ;  and  again  by  Mr.  Smith  for  the  defend- 
ant, in  December  term  last ;  and  by  Mr.  IngersoU  for  the  defendant 
and  Mr.  E.  Tilghman  for  the  plaintiff,  at  the  last  March  term. 

The  defendant's  counsel  made  three  points.  1.  The  disjunctive 
word  or,  in  the  clause  of  the  will,  which  directs  the  limitation  over 
of  the  premises,  in  case  of  Francis  dying  under  21,  or  without  law- 
fid  issue,  shall  not  be  read  as  and,  in  the  conjunctive,  as  this  would 
violate  the  intent  2.  The  limitation  over  to  Peter  is  not  too  re- 
mote to  take  effect  3.  Even  admitting  the  limitation  over  to  be 
on  an  indefinite  failure  of  issue,  Francis  having  a  power  to  defeat 
the  subsequent  devise  to  Peter,  on  his  arriving  at  the  age  of  30  years, 
the  latter  estate  may  well  stand,  and  is  not  within  the  mischief  or 
reason  of  perpetjiities. 

1.    It  is  an  acknowledged  principle,  that  the  true  intention  of 
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Utor  shall  gaide  the  constraction  of  his  will.  Th«  primary  objects  of 
tke  testator'B  boanty  were  his  two  sons.  To  each  of  them  he  gives 
plantotioiui,  and  expressly  directs  by  two  different  clauses,  that  if  either 
shall  die  ander  21,  or  without  issue,  the  share  of  the  son  so  dying 
dull  go  to  the  surrivor.  By  his  codicil,  he  disallows  his  son  Francis, 
from  selling  the  lands  devised  to  him  till  he  became  80  years  of  age. 
WhsD  the  will  was  made,  Francis  was  ten  days  beyond  his  twentiedi 
jeir  of  age.  There  is  a  strong  reciprocity  of  interest  in  the  two  sons, 
in  the  event  of  either  dying  before  21  or  without  issue. '  If  Eliiabeth 
die  sister,  should  be  supposed  to  succeed  to  her  brother  Francis,  in 
preference  to  Peter,  the  result  would  be,  that  the  500/.  devised  to  her 
on  the  contingencies  expressed  in  the  will,  could  never  be  raised,  though 
tbe'sorriving  brother  is  charged  in  clear  terms  with  the  payment  of 
that  sam  out  of  the  lands  in  dispute.  The  testator  expressed  a  jealousy 
of  John  Hauer,  the  husband  of  Elizabeth,  by  directing  that  if  she  died 
Wore  the  full  payment  of  the  10001. ,  the  residue  should  be  put  to  in- 
terest for  the  benefit  of  her  children.  Bat,  by  the  plaintiff's  construe- 
tioc  if  her  husband  survived  her,  he  would  become  tenant  by  the  cur- 
tesy of  the  premises.  According  to  that  construction  it  must  be  sup- 
posed, that  the  testator  contemplated  within  a  shorter  period  than  twelve 
BODdis,  the  several  events  happening  of  his  own  death,  the  marriage  of 
his  son  Francis,  and  of  his  having  issue  ?  Can  Eliiabeth  possibly  take 
Ae  lands,  out  of  which  a  sum  of  money  is  payable  *to  her  in  the  jear 
1810,  when  the  payments  directed  to  be  made  by  Francis  would  cease  ? 
On  examination  of  all  the  cases  which  can  be  produced,  it  will  be  found, 
that  disjunctive  words  in  wills  are  never  taken  in  the  conjunctive,  nn«  ^ 
less  where  it  is  to  effectuate  the  manifest  intentions  of  testators.  Ld. 
Chief  Jostice  Holt  says,  he  does  not  know  how  he  could  transpose  words 
ihidi  were  good  sense.  1  Salk.  287.  To  effectuate  the  general  maui- 
btioteot  of  a  testator,  a  necessary  implication  may  control  the  words 
of  a  derise.  1  Burr.  50,  51.  We  must  inquire  what  is  the  general  in- 
tfiDtion  of  a  testator,  and  whether  he  has  used  words  sufficient  to  carry 
that  iDtent  into  execution.  The  legal  form  of  words  may  be  controlled 
hy  the  context  of  the  will ;  but  we  ought  not  to  reject  the  legal  mean-' 
ing  of  those  words,  unless  we  are  clear  that  in  so  doing,  we  give  effect* 
to  the  devisor's  intention.  8  Term  Rep.  490-1.  The  intention  of  a 
teststor  must  be  collected  from  the  whole  of  the  will,  and  founded  on 
the  writing  itself.  Particular  cases  serve  rather  to  obscuiie  and  confound, 
thaato  illuminate  questions  of  this  kind.  8  Buir.  1542.  Themean- 
o>£of  a  testator  must  be  collected  from  his  words ;  when  those  are 
unbiguoas,  the  will  should  be  expounded  according  to  thelaWi  so  that 
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there  shall  be  no  predjadice.  Cro.  El.  444,  74&.     The  words  of  a  will 
shall  be  coostraed  to  effectuate  the  meaning  of  the  teetator,  thoagh  tech- 
nical terms  are  used,  if  the  rules  of  law  are  not  violated.     1  Bos.  and 
lull.  256,  257,  261.    No  technical  form  of  words  is  necessary  in  wills 
to  convey  the  testator's  meaning.  The  meaning  must  be  collocted  from 
the  will  itself,  bj  attending  to  the  several  parts  of  it,  and  comparing  and 
considering  them  together.    2  Burr.  770.     3  Term  B^.  86.    4  Term 
B^p.  297.    The  statute  only  requires  a  will  in  writing,  but  no  techni- 
cal words  ;  it  is  immaterial  what  words  are  made  use  of.    All  the  cir- 
Gomstances  and  clauses  are  to  be  united  and  taken  together*  in  prder 
to  collect  the  intention.    3  Burr.  1625.  2  Wils.  824.    Cases  on  wills 
have  no  great  effect  with  the  court,  unless  they  agree  in  every  circum- 
atance  with  that  in  question.  3  Wils.  148.     There  is  no  magic  in  par- 
ticular words,  further  than  to  show  the  party's  intentions.    Where  thet 
aense  requires  it,  the  court  will  construe  the  word  or,  as  and,  and  vice 
versa.    8  Term  Bep.  473.    If  an  use  be  limited  to  certain  persons, 
until  A  shall  come  from  beyond  sea  and  attain  his  full  age  or  die,  if 
he  doth  come  from  beyond  sea,  or  attain  his  full  age,  the  use  doth 
cease.    Co.  Lit.  225,  a.  Cro.  El.  269,  270.  Lord  Yauz's  case.    It 
may  fairly  be  inferred  from  the  will  in  question  that  the  testator  in- 
tended his  son  Francis  should  not  marry  before  he  was  of  full  age, 
as  in  the  case  of  Hilliard  v.  Jennings.  Carth.  514.  12  Mod.  276. 

2.  The  case  of  l^ells  v.  Brown,  Cro.  Jac.  590,  is  said  to  be  the  mag- 
na charta  of  the  law,  on  the  subject  of  executory  devises.    There  the 
testator  devised  to  B.  his  son,   and  his  heirs  forever,  and  if  he  died 
without  issue,  living  W.,  then  W.  to  have  those  lands,  to  him  and  his 
heirs  forever ;  and  the  limitation  ever  was  held  good  as  an  ezecntoiy 
devise.  S.  C.  2  Feame  18,  51,  69,  92,  98,  208,  891.    The  will  be- 
fore the  court  cannot  be  distinguished  from  this  case  in  principle.     In 
the  clause  under  consideration,  the  testator  makes  use  of  the  words 
then  and  in  that  case ;  and  directs,  that  in  case  of  either  of  his  sons 
dying  under  21,  or  without  issue,  the  survivor  shall  pay  to  Elizabeth 
SOOl.,  to  be  taken  out  of  the  last  payments  of  his  first  mentioned  plan- 
tation.    Then  is  an  adverb  of  time.  7  Term  Bep.  557.  When  the  word 
survivor,  is  used,  the  will  speaks  personally,  and  does  not  mention  heirs 
or  assigns.    In  effect,  the  words  are  tantamount  to  saying,  as  follows, 
in  direct  terms ;  ^^  When  my  surviving  son  Peter  succeeds  to  the  estate 
of  his  brother  Francis  on  his  death  without  children,  he  shall  pay  to  hia 
sitter  Elizabeth  5001.,  but  this  time  shall  not  exceed  the  year  1810. 
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So  that  the  event  must  necessarily,  happen,  within  the  compass  of  the 
liT€8  of  the  sons  ;  and  the  payment  of  the  money  is  fixed  as  a  cotem- 
poraiy  act  with  the  taking  of  the  land.  In  such  a  case  there  cannot 
be  the  remotest  danger  of  a  perpetuity. 

Under  the  old  decisions,  it  was  necessary  that  express  terms  should 
be  inserted  to  limit  and  control  the  operation  of  words  which  in  them- 
adres  would  be  construed  an  indefinite  failure  of  issue.  But  the  court 
fill  now  lay  hold  of  any  circumstances,  which  show  the  unequivocal 
intention  of  the  testator,  to  use  the  words  in  a  more  confined  sen»e, 
vlien  the  limitation  over  should  take  place.    Thus  in  Porter  v.  Bradley, 

3  Term  Rep.  143,  the  words  assigns  forever,  in  die  first  limitation, 
ud  leaving  no  inssue  behind  him,  were  held  strongly  to  indicate  the 
testator's  intention.  2  Feame  206,  209.  So  in  the  case  of  Wilkinson 
T.  South,  7  Term  Rep.  555,  557,  the  words  then  after  his  descease 
showed,  that  the  estate  should  vest  in  B  after  A's  death.  And  in 
Sbeere's  lessee  v.  Jefiery,  the  words  and  leave  issue  were,  on  held  to 
mean  a  failure  of  issue  of  T.  F.  at  the  time  of  his  death,  the  remainders 
OTer  being  life  estates  only.  76.  595.  Even  the  expressions  ''in  de- 
fanlt  of  such  issue,"  may  operate  as  a  descripiio  personte^  as  ap- 
plied to  real  estates,  where  such  construction  favors  the  general  inten- 
tion of  the  devisor,  and  its  application  is  equivocal,  for  then  it  shall 
be  construed  by  relation  to  mean  issue  of  the  nature  intended.  3  Term 
Bep.  484.  2  Feame  212.  Trust  of  a  term  to  arise  on  a  contingency, 
1st,  That  A  and  B  shall  die  without  leaving  issue  male,  or  2d,  That  such 
issae  male  shall  die  without  issue,  is  good,  in  case  A  and  B  have  a 
son,  who  dies  without  issue  in  the  life-time  of  the  survivor.  2  Bl.  Rep. 
T04.  The  words  dying  without  leaving  issue,  shall  have  the  same  con 
BtmctioQ  as  the  words  dying  without  issue,  in  the  limitation  of  real« 
estates,  wherever  the  limitation  over  can  take  efiect  under  that  con- 
strnction.     It  is  founded  on  the  established  doctrine  in  2  Saund.  880. 

4  Mod.  284.  Puref oy  V.  Rogers.  2  Fearne  200.  That  a  limitation 
orer  shall  never  operate  as  an  executory  devise,  where  it  may  take 
effect  as  a  remainder,  may  be  overruled  by  a  contrary  intention  of  the 
testator,  contradicting  the  legal  construction  of  the  words  of  limitation. 
The  mtent  of  a  testator  shall  always  prevail,  if  not  contrary  to  law  ; 
which  means,  if  the  limitatiou  be  such  as  the  law  allows  ;  but  does  not 
i&ean,  that  the  words  shall  be  taken  in  such  sense  as  the  law  imposes 
on  them.  lb.  205,  206.  The  principal,  that  the  law  will  not  si^er  a 
man  to  create  limitations  contrary  to  its  own  rules,  is  applicable  to  the 
natore  of  the  estates,  and  not  to  the  construction  of  the  words.  If  his 
intention  is  lawful,  though  he  uses  barbarous  or  inapt  words,  the  law 
will  construe  them  into  words  proper  and  sufficient,  according  to  that 
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intention,  which  appears  in  his  will.  2  Atky.  246,  570,  580.     1  Yes. 
142, 146.  Collect  Jurid.  888,  9. 

If  the  present  object  of  dispute  was  a  mere  personalty,  there  can  be 
no  qaestion^  bat  the  words  used  would  be  confined  to  Francis's  dying 
without  issue,  at  the  time  of  his  death.  Here  there  was  both  realty 
and  personalty,  to  go  over  in  the  erent  of  either  son  dying  under  21, 
or  without  issue.  Can  the  lands  pass  in  one  direction,  and  the  personal 
property  in  another  Y  Must  not  the  plain  intention  of  the  testator  pre- 
vail in  either  case  ?  The  distinction  in  the  English  courts  between  real 
and  personal  estates,  is  not  applicable  to  our  local  situation,  lands  here 
being  liable  to  the  payment  of  debts.  Among  many  cases  on  this  head, 
may  be  cited  Target  v.  Oaunt.  1  Wms.  432.  Atkinson  t).  Hutchinson. 
8  Wms.  258.  Penbury  v.  Elkin.  1  Wms.  563.  Nicholls  v.  Skinner. 
Free.  Cha.  528. 2  Equ.  Ca.  Abr.  146.  S.  C.  Hughes  v.  Sayer.  2  Wms. 
634.  Forth  «.  Chapman.  1  Wms.  667.  Keily  v.  Fowler.  6  Bro.  ParL 
Cas.  309.  Lyde  v.  Lyde  1  Term  Rep.  593.  Richards  v.  Lady  Berga- 
xehny.  2  Yern.  324.     Daintree  t>.  Daintree.  6  Term  Rep.  312. 

The  doctrine  of  executory  devises  from  small  beginnings,  has  spread 
greatly  for  family  purposes.  Originally  they  went  no  further  than 
mere  terms.  8  Co.  95.  10  Co.  46.  The  first  executory  remainder  of 
a  term  was  held  good.  19  Eliz.  3  Cha.  Ca.  83.  Such  devises  have 
since  been  much  improved  on ;  as  in  Pells  v.  Brown.  Cro.  Jac.  590. 
Duke  of  Norfolk's  case.  3  Cha.  Co.  1.  And  in  the  late  remarkable 
case  of  Thellusson  v.  Woodford.  4  Yes.  jr.  227. 

3.  The  great  objection  to  remote  limitations,  is,  that  they  may  create 
perpetuities.  Of  this  there  can  be  no  danger  in  the  present  instance; 
because  Francis  might  have  defeated  the  estate  limited  over,  when  he 
became  of  the  age  of  thirty.  A  man  gave  his  estate  to  his  wife,  so 
long  as  she  should  remain  unmarried  ;  but  if  she  married,  then  to  his 
daughter ;  and  in  case  the  daughter  should  die  without  leaving  issue, 
then  to  J.  S.  The  daughter  died  without  issue  in  the  mother's  life, 
who  still  remained  a  widow  ;  held  that  the  reversionary  interest  belonged 
to  J.  S.  on  the  death  of  the  daughter,  without  issue  then  living.  6  Bro. 
Pari.  Cas.  354.  The  court  always  inclines  to  support  the  limitation 
over,  if  it  can  be  done.  They  will  lay  hold  of  every  circumstance  to 
support  the  intention  of  the  testator.  2  Yez.  118.  Proviso  in  a  will, 
that  incase  the  devisee  should  come  into  possession  of  the  family  estate, 
the  trustees  should  stand  seized  of  the  devised  estate,  to  the  use  of  the 
next  person  in  remainder,  is  valid.  2  Bro.  Cha.  Rep.  215.    A  younger 
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brother  devises  his  estate  to  his  eldest  son  for  life,  relnainder  to  trustees 
to  support  contingent  remainders,  remainder  to  his  first  and  other  sons 
in  tail ;  provided  if  the  larger  estate  should  descend  from  the  elder 
branch  of  the  family  to  his  eldest  son,  hi8  own  estate  should  go  to  the 
younger  branch  of  the  family  ;  that  event  did  happen,  and  the  re- 
mainder over  was  held  good.  4  Term  Rep.  18.  On  failure  of  the 
Ifast  limitation,  the  second  may  take  effect  as  an  executory  devise, 
vhere  its  taking  effect  or  not,  depends  on  the  act  of  the  owner  of  the 
fee,  which  precedes  it.  lb.  440.  In  2  Feame  107,  108,  the  law  on 
this  subject  is  summed  up.  Executory  devises  are  confined  by  the  rea* 
ion  of  perpetuities.  Whenever  the  previous  estate  can  be  barred,  the 
reason  ceases ;  and  it  tends  no  more  to  a  perpetuity,  than  an  estate  tail 
irith  a  remainder  over  does. 

The  plaintiff's  counsel  contended,  that  on  the  whole  of  the  will  and 
codicil,  it  appeared,  a  clear  estate  in  fee  simple  was  devised  to  Francis, 
defeasable  only,  on  the  single  contingency  of  his  dying  under  21. 
Consequently,  he  having  attained  that  age,  the  lands  in  question  vested 
in  the  lessor  of  the  plaintiff,  as  his  sister  of  the  whole  blood,  on  his 
dying  intestate.  That  if  the  limitation  over  to  the  defendant  was  not 
too  remote,  (of  which  there  was  much  doubt,)  the  contingency  on 
which  it  was  to  take  effect  had  not  happened,  the  uniform  rule  of  con- 
struction having  restricted  devises  of  this  nature  to  the  death  of  the 
party  who  took  the  first  estate  in  his  minority. 

The  premises  in  dispute  were  expressly  devised  to  Francis,  his  heirs 
and  assigns,  subject  to  the  payment  of  2300/.  to  Peter  by  instalments, 
wluch  would  end  in  the  year  1810.  The  clause  in  the  codicil,  as  to 
Francis  not  selling  the  lands  till  he  was  80  years  of  age,  must  be  con- 
ridered  merely  as  recommendatory  and  not  as  imperative.  Words  of 
restraint  in  a  devise,  as  ^'  that  the  devisee  should  not  sell,''  unless 
Aere  is  a  prolusion,  as  a  consequence  of  violation,  operate  only  as 
leeommendation.  1  Yes.  jr.  488.  It  will  not  be  pretended,  that  the 
ihhrty  years  mentioned  in  the  codicil,  were  substituted  in  the 
place  of  the  twenty-one  years  in  the  will.  The  restrictive  clause 
would  not  have  prevented  Francis  from  devising  the  lands  when  he 
eame  of  full  age.  But  by  the  defendant's  construction,  Francis  could 
not  Bell,  even  after  his  age  of  80 ;  and  though  he  had  suffered  a  com- 
mon recovery,  the  title  would  continue  in  suspense,  which  is  highly 
absurd!  It  cannot  be  disputed,  that  the  codicil  admits  that  the  tes- 
tator had  thought  he  had  given  the  lands  to  Francis  in  fee  simple,  by 
his  will ;  though  he  might  intend  to  impose  terms  on  him  by  the  cod- 
ieO. 
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We  find  in  the  books,  that  words  similar  to  the  present,  as  to  th^ 
limitation  over,  have  come  no  less  than  twentj-seven  times,  before 
different  courts  of  justice,  and  have  received  one  uniform  construe* 
tion,  that  they  form  but  one  contingency.     So  far  as  rules  of   con- 
struction are  rules  of  property,   they  will  be   as  much    regarded 
as   other    precedents,   to  fix  the  law.     Adjudged    cases     of    con- 
struct! on«    have  great    weight.     1  Burr.  233.     Unless    courts    are 
bound  by  authorities,  as  firmly  as  the  Pagan  deities  were  supposed  to 
be  bound  by  the  decrees  of  fate,  no  lawyer  would  know  in  many  in- 
stances, what  to  advise.     Jones  on  Bailments,  46.     They  cannot  leg- 
islate, but  they  can  discover  by  their  industry  what  their  predecessors 
have  done  ;  and  Lord  Kenyon  remarks,  that  it  was  his  wish  and  com- 
fort to  stand  super  aniiquas  viaSy  and  he  would  servilely  tread  in 
the  footsteps  of  those  who  had  preceded  him.     7  Term  Rep.  668. 
Where  the  construction  of  a  law    has  been  long  accepted  and  receiyed 
as  a  rule  of  property,  judges  should  acquiesce  and  determine  the  svme 
way  in  a  doubtful  case ;  though  some  may  not  be  satisfied  therewith^ 
were  the  matter  to  be  newly  resolved.     1  Dall.  179.     The  court  there 
say,  John  Hunter  was  the  principal   object  of  the  testator's  bounty, 
and  if  he  had  married  and  died  before  21  years  of  age,  leaving  chil- 
dren, he  certainly  meant  not  that  the  estate  should  go  from  them.    This 
therefore  was  an  immediate  gift  to  John,  though  he  was  not  to  have 
the  possession  till  he  come  of  nge.     All  the  cases    support  this  judg- 
ment.    Devises  are  governed  by  the  intention  of  the  testator.     /A. 
177.     One  uniform  rule  of  construction  of  wills  must  prevail,  let  the 
objects  of  the  will  be  proper  or  not.    4  Yes.  jr.  329.     Thellussoa  t. 
Woodford.     By  the  first  words  in  the  will,  Francis  indubitably  would 
take  an  estate  in  fee  simple.    But  that  estate  might  be  defeated  by  his 
dying  under  21   and  without  issue,  according  to  our  construction. 
An     antecedent  estate    is  given  to   him    in   fee  simple,    and  it 
cannot  be  possibly  conceived,  that  the  father  meant  to   disinherit  the 
children  of  his  son,  if  he  died  before  21,  leaving  issue.    It  must 
therefore  be  taken  as  one  contingency,   from  a  violent  and  necessary 
implication,  which  the  court  cannot  resist. 

In  Holmes  v.  Meniel,  Skin.  19,  the  case  of  Cain  v.  James,  is  cited. 
There,  one  gave  lands  to  A  and  his  heirs,  and  if  A  dies  without  heira, 
of  his  body,  that  his  sister  should  have  6000/.  The  words  and  if  he 
die  without  issue,  making  that  which  was  a  fee  simple  to  become  a  fee 
tail  by  implication,  being  a  thing  only  for  the  benefit  of  him  in  re- 
mainder, shall  never  carry  more  than  a  bare  remainder. 

In  Price  v.  Hunt,  Pollex.  645,  J.  H.  devised  lands  to  his 
wife,  till  his  son  J.  should  attain   14,  if   his  wife  and  son  shiJ} 
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soIoDg  li?e ;  and  in  ease  his  wife  should  die  before  his  son's  age  of  14, 
he  deTlses  the  same  to  his  son  J.  and  his  heirs  forever  ;  and  in  case 
kisson  shoald  die  before  21  or  have  issue  of  his  bodj  living,  he  de* 
Tides  the  same  to  his  wife  for  life,  and  after  her  decease  to  F.  and  his 
im  fore?er ;  the  son  attains  21,  and  dies  without  issue,  his  heir  shall 
iBherit  InFramlinghamv.  Brand,  3  Atky.  393.  (but  differently  report- 
ed ia  1  Wils.  140,)  there  was  a  devise  of  a  house  to  R.  and  his  heirs 
tnd  assigns  forever  ;  and  in  case  he  shall  happen  to  die  in  his  minority, 
ud  anmarried  or  without  issue,  to  H.  and  his  heirs  ;  it  was  decreed, 
that  the  estate  should  go  over  only  on  one  concingericy,  of  B's  dy- 
ing daring  his  minority,  and  that  the  estate  vested  in  him  on  his  com- 
ing of  age.  Devise  to  his  grand-son,  his  heirs  and  assigns,  but  in  case 
he  dies  before  he  attains  21  or  marriage  and  without  issue,  then  07er ; 
the  graad-son  attained  21  and  died  unmarried,  his  heir  shall  hold ;  for 
all  put  together  forms  but  one  contingency  ;  it  is  not  a  condition  pre- 
eedent,  but  to  destroy  an  estate  before  devised.  Barker  v  Suretees.  2 
Stra.  1175.  This  last  case  is  very  similar  to  that  before  the  court,  and 
is  recognized  as  founded  in  reason,  in  2  Fearne  391.  Where  there 
are  two  conditions  to  vest  an  estate,  one  will  suffice.  2  Yern.  888.  1 
Eqo.  Ca.  Ab.  74.  But  where  to  divest  it,  both  must  concur.  3  Com. 
Dig.  41,  n.  Poliex.  615.  We  frequently  in  our  law,  see  the  disjunc- 
tire  taken  as  the  copulative,  and  the  copulative  as  the  disjunctive,  ia 
order  to  make  the  words  stand  with  reason  and  the  intent  of  the  par- 
ties Plowd.  289.  Thus,  in  Read  v.  Snell,  2  Atky.  643,  or  was  con- 
strued and,  to  put  a  reasonable  cnnstruction  on  a  will.  So  in  Walsh 
T.  Peterson,  3  Atky.  193,  where  the  words  of  the  will  agree  with  those 
luder  consideration,  in  all  the  material  parts.  P.  gave  two  thirds  of 
his  real  estate  to  his  son,  to  hold  to  him  his  heirs  and  assigns  forever; 
bat  in  case  he  dies  before  he  shall  attain  the  age  of  21,  or  without 
lawful  issue,  then  to  the  testator's  wife,  his  heirs  and  assigns.  The 
son  died  after  21  and  without  issue ;  and  Lord  Hardwicke  held  it  to  be 
ft  vested  estate  in  the  son,  on  one  contingency  happening,  and  it  shall 
go  over  to  his  heir  at  law,  and  not  to  the  mother.  So  in  Wright  v. 
Kemp,  3  Term  Rep.  473,  cited  by  the  defendant's  counsel,  the  court 
will  read  or  as  and  in  order  to  effectuate  the  intention  of  the  parties, 
IS  well  in  a  surrender  of  copyhold  premises,  as  in  a  will.  In  Beach- 
erofi  ?.  Broome,  4  Term  Rep.  442,  counsel  refused  to  argue  the  case, 
where  there  was  a  devise  to  A.  and  his  heirs  ;  but  if  he  die  without 
settling  or  disposing  of  the  same  or  without  issue,  then  over ;  and  the 
court  held,  that  A.  might  settle  the  estate  in  his  life- time,  and  defeat 
die  limitation  over.  Where  a  testator  devised  lands  to  his  son  and  heir, 
i&d  if  he  died  before  21,   and  without  issue  of  his  body  then  living, 
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remainder  over,  and  the  son  sarvived  21,  and  then  sold  the  land  and 
died  without  issue ;  it  was  held,  that  he  had  a  fee  immediately,  for  the 
estate  tail  was  limited  to  commence  on  a  subsequent  contingency.  Fow. 
Dev.  254.  Cites  Collinson  v.  Wright,  1  Sid.  148.  Clache's  Case,  Dyer, 
880,  881,  854.  A  testator  devised  lands  to  his  son,  B.  in  fee,- and 
other  lands  to  his  son  C.  in  fee,  provided,  that  if  either  of  his  sods 
should  die  before  they  should  ^e  married  or  before  21,  and  without  is- 
sue of  their  bodies,  then  he  gave  the  lands  of  the  son  so  dying  to  the 
survivor  ;  and  it  was  resolved,  that  the  sons  took  in  fee,  subject  to  a 
limitation  to  the  survivor  for  life,  in  case  of  either  dying  unmarried, 
or  under  21  without  issue.  Hanbury  v.  Cockerell,  1  Rol.  Abr.  834.  2 
Fearne  18, 19.  Where  an  estate  is  to  take  effect  on  ceitain  events 
happening,  which  afterwards  do  not  take  place,  no  estate  passes.  Doo 
T.  Brabant,  8  Bro.  Cha.  Rep.  398.  4  Term  Rep.  706.  2  Fearne  439. 
A  limitation  in  a  deed  to  the  use  of  A.  for  life,  with  remainder  to  the 
ftrst  son  of  the  body  of  A.  lawfully  issuing,  and  for  default  of  such 
issue,  to  the  2d,  8d  and  other  sons  of  A.,  and  of  the  several  heirs  male  of 
the  bodies  and  body  of  all  and  every  of  such  son  and  sons  respectively 
issuing,  gives  an  estate  in  tail  male  to  the  first  son  of  A.  Owen  v« 
Smith,  2  H.  Bla.  698. 

Devise  to  A.  for  the  use  of  B.  till  B  attains  the  age  of  21  and  then 
to  B.  in  fee  ;  the  fee  vests  immediately  in  B.  Denn  v.  Satterthwaite, 
1  Bla.  Rep.  519.  A  Devise  to  trustees,  till  A.  should  attain  24,  and 
when  he  shall  attain  that  age,  to  him  in  fee,  gives  him  a  vested  interesti 
which  will  descend  to  his  heirs,  though  he  die  before  24.  For  other- 
wise if  A.  had  left  any  issue,  they  would  not  have  taken  any  thing 
under  the  will,  which  ifould  be  contrary  to  the  testator's  intention. 
Per  Grose,  justice,  Doe  v.  Lea,  8  Term  Rep.  41,  48,  44. 

If  Francis  had  left  a  child,  it  cannot  be  said,  that  there  could  be 
any  competition  between  such  child  and  the  defendant  in  remainder* 
The  child  would  take,  on  the  ground  of  his  father  having  a  vested 
interest,  whether  he  died  under  80,  or  under  21  years  of  age.  Such 
birth  not  having  happened,  cannot  alter  the  legal  operation  of  the 
"Words  of  the  devise ;  because  a  will  can  never  be  construed  according 
to  events  happening  after  the  testator's  death.  7  Term  Rep.  534, 
Doe  V.  Smith.  Wherein  Lord  chief  justice  Eenyon  repeats  the  words 
used  by  Mr.  Justice  Wilmot  in  Roe  v.  Grice,  2  Wils.  828.  When- 
ever a  fee  is  created  by  positive  words,  it  can  only  be  defeated 
by  words  equally  plain,  or  by  necessary  implication.  8  Term.  Bep. 
498.    And  the  true  rule  of  implications  is  said  by  Mr.  Haryey,  to  be 
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ibere  it  is  neeessaiy  to  effectuate  the  manifest  general  intent  of  the 
tesUlor.  8  Burr.  1574.  We  relj  greatly  on  this,  that  an  antecedent 
estate  in  fee  simple  was  given  to  Francis,  which  was  to  go  over  to  Peter, 
ool;  on  oae  contingencj,that  of  his  elder  brother  dying  under  21 ;  and  we 
trust  that  no  case  can  be  shown,  where  a  previoos  estate  in  fee  has 
beea  gi?en  to  the  first  devisee,  with  such  a  limitation  over,  that  it  has 
been  determined  such  words  form  more  than  one  contingency. 

The  chief  disputes,  as  to  the  validity  of  limitations  over,  both  as  to 
mltj  and  personalty,  have  been  between  the  estates  of  the  first  devisee 
ud  the  remainder  man.  In  the  latter,  courts  of  justice  will  lay  hold 
of  anj  minute  circumstances  to  confine  the  default  of  issue,  to  the  want 
of  ime  living  at  the  death  of  the  first  devisee.  The  cases  of  Porter 
f.  Bradley,  8  Term  Rep.  143,  Wilkinson  v.  South,  7  Term  Rop.  555, 
tad  Sheer*s  lessee  v.  Jeffery,  lb.  595,  were  determined  on  the  peculiar 
peoning  of  the  will.     No  such  words  occur  in  the  case  before  us. 

A  man  may  mean  differently  by  the  same  words  as  applied  to  real 
or  personal  property*  Thus,  if  he  devises  hts  house  to  A.  without 
other  words  expressive  of  the  extent  of  the  estate,  A.  takes  the  property 
only  for  life  ;  but  if  he  devises  his  horse  to  A.  he  takes  the  full  com* 
plete'interest  therein.  The  case  of  Forth  v.  Chapman.  1  Wms.  663-7, 
ii  now  become  a  land  mark  of  property.  The  distinction  between  a 
iew  of  lands  and  personal  estate  is  now  perfectly  ascertained.  On 
a  limitation  of  personal  estate  upon  a  dying  without  issue,  the  words 
ite  taken  in  their  vulgar  sense,  that  is,  dying  without  leaving  issue  at 
the  time  of  his  death ;  but  on  such  a  limitation  of  lands,  the  words  are 
taken  in  a  legal  sense,  and  that  is,  whenever  there  is  a  failure  of  issue. 
Cowp.  411.  Denn  v.  Shenton,  2  Feame  194.  Sheffield  v.  Lord  Or- 
nrjr,  2  Atky.  289.  Atkinson  v.  Hutchinson,  S  Wms.  261.  Lamp- 
lay  T.  Blower,  3  Atky.  397.  Stafford  v.  Buckley,  2  Yea.  181.  South- 
ijv.  Stonehottse,  lb.  616.  Williams  v.  Jekyl,  lb.  683.  Exel  v.  Wal 
lace,  lb.  825.  Doe  v.  Perryn,  3  Term  Rep.  494.  And  in  Daintry, 
9.  Daintry,  6  Term  Rep.  312,  Lord  Eenyon  discards  the  opinion  which 
lie  bid  expressed  in  Porter  v.  Bradley,  3  Term  Rep.  143.  The  dis- 
tinction therefore  will  be  considered  as  a  sacred  rule  of  property.  The 
Yords  *^  then  and  in  that  case'*  have  been  relied  on,  and  then,  is  said 
to  be  an  adverb  of  time,  and  to  refer  to  the  period  of  Francis's  death. 
But  the  word  then,  in  limitation  of  estates  is  not  considefed  as  an  ad- 
^  of  time  ;  but  relates  to  the  determination  of  the  first  limitation  in 
the  e8tate,when  the  contingency  arises.  2  Atky.  311.  The  words  then 
and  when,do  not  amount  to  make  any  thing  precede  the  settling  of  the  rer 
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mainder.  3  Co.  21,  a.  They  only  denote  the  time  when  the  remain- 
der shall  take  effect  in  possession  ;  for  when  these  adverbs  refer  to  a 
thing)  which  must  of  necessity  happen,  there  they  make  no  contin- 
gency.    3  Term  Bep.  42. 

On  the  last  argument,  the  plaintiff's  counsel  observed,  that  they 
did  not  then  dispute  the  validity  of  the  executory  devise,  but  contended 
that  the  contingency  never  arose,  Francis  having  arrived  at  21.     If 
the  estate  of  the  defendant  was  considered  as  a  conditional  limitation, 
it  could  not  take  effect  until  the  event  had  happened.     Courts  will  not 
remove  land  marks,  adopted  as  rules  of  property,  in  pursuit  of  a  doubt- 
ful intention  of  ^  testator.     8  Term  Bep.  67.     The  6002.  legacy  to 
the  lessor  of  the  plaintiff,  depended  on  the  dying  of  Francis  or  Peter 
under  age  and  without  issue.     The  using  of  the  term  survivor  affords  no 
argument  of  intention.     A  possibility  coupled  with  an  interest  is  de- 
visable.    3  Term  Bep.  88.     And  if  Peter  had  died  leaving  children, 
and  Francis  had  died  under  age,  Peter's  children  would  have  taken. 
So  if  Peter  had  been  elder  than  Francis,  and  had  devised  this  possi- 
bility, and  Francis  had  died  under  age,  and  without  issue,  the  estate 
would  have  passed  to  such  devisee.    The  true  meaning  of  the  expres- 
sion survivor,  is  to  denote  to  whom  the  estate  shall  go  ;  not  one  surviv- 
ing and  out  living  the  other.     It  extends  to  the  heir  of  either,  as  the 
event  might  be ;  because  otherwise,  it  might  so  happen  that  Elizabeth 
might  lose  her  legacy  of  500/.  if  one  brother  died  before  21  leaving 
issue,  and  the  other  died  afterwards  without  issue.'     In  the  limitation 
6ver  of  the  realty , the  word  survivor  is  not  used  ;  but  the  survivorship  may 
as  well  be  satisfied  by  our  construction,of  a  death  without  issue  under  21, 
as  by  the  adverse  one,  of  a  death  without  issue  under  80.     If  Francis 
arrived  at  the  age  of  30,  it  is  admitted,  that  he  might  sell  the  lands 
devised  to  him ;  what  then  would  become  of  the  survivorship  ?     The 
sum  of  1650Z.  would  be  due  to  Peter  in  April  1805,  when  Francis 
would  be  30  years  of  age  ;  and  Peter  might  bring  his  actions  to  com- 
pel the  annual  payments,  as  they  became  due.     The  burthening  of  the 
lands  devised  to  Francis,  with  the  payment  of  a  large  sum  of  money, 
is  auxiliary  to  the  true  construction  of  the  will ;  and  is  strong  evidence 
to  prove,  that  the  testator  intended  him  an  estate  in  fee  simple.     Per- 
sonalty mixed  with  realty  are  the  objects  of  the  devise  over  to  Peter, 
and  he  was  to  receive  the  money  till  it  was  fully  paid  by  Francis ;  ought 
not  Francis  then  to  have  an  absolute  estate  in.  the  land  ?    Ought 
Peter  to  receive  at  least  1500/.  out  of  the  lands,  before  Francis  reached 
his  80th  year,   spend  the  money,  and  then  have  the  lands,  to  the 
great   detriment  of  his  brother's  personal  representatives?    Would 
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sot  the  latter  bj  such  a  construction,  he  without  remedy  ?  The  age 
of  30  only  respects  the  realty,  in  the  codicil.  It  annihilates  two  of 
the  eoDtingencies  contemplated  by  our  adversaries,  that  of  dying  under 
21  or  without  issue ;  of  necessity  they  must  drop  them  both.  But  aub- 
jtitnting  30  for  21  will  not  give  consistency  to  the  will,  Francis's  hav- 
log  issue  is  not  mentioned  in  the  codicil.  The  limitation  in  the  will 
applies  both  to  Francis  and  Peter,  but  the  codicil  respects  Francis  only, 
ind  therefore  the  codicil  does  not  respect  the  reciprocal  contingency 
between  the  brothers  contemplated  by  the  testator. 

Upon  the  whole  of  the  will  fairly  considered,  it  is  apprehended  tha^ 
tk  plaintiff  is  entitled  to  judgment,  on  the  special  verdict  found. 

The  justices,  having  taken  the  special  verdict  into  consideration, 
m  proceeded  to  give  their  opinions  seriatim. 


ippen,  C.  J.,  after  stating  fully  the  will  and  codicil,  and  the  facts 
in  the  special  verdict,  observed  as  follows  :  • 

The  question  upon  the  special  verdict  is,  whether  Francis  had  it  the 
time  of  his  death,  a  vested  estate  in  fee  simple,  so  as  that  Elizabeth, 
Ihe  lessor  of  the  plaintiff,  his  sister  of  the  whole  blood,  on  his  dying 
intestate,  shall  inherit  the  land  as  his  heir  at  law ;  or  whether  it  shall 
go  over  to  Peter,  his  brother  of  the  half  blood,  by  virtue  of  the  clause 
in  the  will  of  the  old  Peter,  devising  it  to  him,  in  case  of  Francis's 
thunder  the  age  of  21,  or  without  lawful  issue,  as   an   executory 


The  gelation  of  this  question  will  depend  partly  on  the  general  in- 
tention of  the  testator,  manifested  by  the  words  of  the  will  and  codicil, 
tftkenall  together ;  and  partly,  on  the  rules  of  law,  as  to  the  question 
^ther  the  intention  is  such  as  that  it  can  be  legally  carried  into  ef« 
feet. 

As  to  the  question  of  intention,  if  judged  of  from  the  words  alone, 
ttnsed  by  a  common  man  unacquainted  with  technical  rules,  there 
cannot  arise  much  doubt  but  that  be  meant  what  the  words  plainly  im* 
P<nt ;  that  if  Francis  should  die  within  the  age  of  21  years,  or  if  he 
shonld  die  at  any  time  without  lawful  children,  in  either  caae  Peter 
ihoald  take  the  estate  in  fee.  To  this,  however,  it  is  objected,  that 
uotbar  intention  appears ;  that  if  Francis  i^ould  have  children,  he  cer- 
taiid;  meant  they  should  succeed  to  the  estate,  and'  that  for  this  pur- 
p<»e  it  is  necessary  that  the  word  and  should  be  construed  or ;  other- 
vise,  that  if  Franois  should  die  under  the  age  of  21,  and  should  have 
Bairied  and  left  children,  those  children  would  lose  their  inheritanoe. 
To  this  it  is  answered)  that  the  judges  have  never  taken  the  liberty  of 
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Babstitating  a  conjanctiTe  for  a  disjaactiye,  unless  to  coaform  to  the 
general  apparent  intention  of  the  testator  ;  and  that  Francis,  in  the 
present  ease,  being  at  the  time  of  making  the  will  above  20  years  of 
age,  the  testator  could  not  have  contemplated  his  marrying,  haying 
children  and  dying  bef or 3  the  age  of  21,  all  within  the  space  of  one 
year  ;  and  that  therefore  he  must  have  meant,  that  either  case  hap- 
pening, his  son  Peter  should  have  the  estate. 

There  appears  by  the  codicil  to  be  some  yariation  of  his  intention. 
This  codicil  was  made  only  two  days  after  the  will.  In  this  he  for- 
bids his  son  Francis  to  sell  the  laud  till  he  arrives  to  the  age  of  30, 
when  he  might  do  with  it  what  he  pleased.  ,  It  is  contended  by  the 
counsel  for  the  defendant,  that  the  plain  and  obvious  sense  of  this 
clause  is,  that  the  testator  meant  to  substitute* the  age  of  30  for  the 
age  of  21  mentioned  in  the  will,  and  that  it  amounts  to  the  same  thing 
as  if  he  had  said — if  my  son  Francis  should  die  before  30  without  is- 
sue, I  then  give  the  land  over  to  Peter ;  but  if  he  should  attain  the 
age  of  80,  whether  he  has  children  or  not,  he  shall  have  an  absolute 
vested  estate  in  fee  simple,  and  may  do  with  the  land  what  he  pleases. 
On  any  other  construction,  it  indeed  does  seem  difficult  to  account 
for  his  meaning  in  postponing  his  power  to  sell  lill  the  age  of  30.  It 
by  the  will  there  was  a  vested  fee  simple  when  he  arrived  to  the  age  of 
21,  the  prohibition  to  sell  till  80  would  have  been  absolutely  nugatory. 

The  question  of  law  arising  upon  the  intention  of  the  testator,  it  is 
material  to  consider.  If  the  words,  dying  without  lawful  issue, 
should  be  oonstraed  to  be  after  a  general  failure  of  issue;  the  devise 
over  cannot  take  effect ;  as  a  fee  cannot  be  limited  upon  a  fee,  and 
the  contingency  would  be  too  remote  and  tend  to  a  perpetuity.  Bat  it 
it  can  be  collected  with  reasonable  certainty  from  die  words  of  the  will 
and  codicil,  that  he  meant  a  contingency,  which  must  happen  witUn 
the  compass  of  a  life  or  lives  in  esse,  then  the  devise  over  will  be  good 
as  an  executoxy  devise. 

The  restriction  which  the  law  imposes  upon  executory  devises,  is 
founded  on  the  wise  principle  of  preventing  real  estates  from  becoming 
unalienable  for  generations  to  come,  whereby  that  property  would  be- 
come useless  for  the  general  purposes  of  a  commercial  society :  bat  ii 
this  tendency  to  a  perpetuity  is  avoided  by  the  words  or  plain  intention 
of  the  devise,  the  law  indulges  a  testator  in  the  power  of  bestowing 
his  estate  to  a  second  devisee,  upon  a  contingency  which  must  happen^ 
if  at  aU,  within  a  certain  specified  time  allowed  by  law.  Thus,  s 
devise  to  A  and  his  heirs,  and  if  he  die  without  hein^ 
to  B   and   his  heirS|    is  not  permitted,  on  account  of  the  remote* 


not]  OF  PENNSTLYAinA.  221 

sesB  of  this  coDtingencj  ;  but  if  the  clause  had  been  to  A  and  his  heirs, 
lod  if  he  die  within  age,  or  if  he  die  living  B,  then  to  B  and  his  heirs, 
Aese  are  good  executory  devises,  because  the  contingencies  are  confined 
to  the  period  of  a  life  in  being.  The  leading  case  upon  this  point  is 
diitof  Pells  V.  Brown,  in  Gro.  J^.  690.  Many  subsequent  cases  have 
lieeo  determined  to  be  good  executory  devises  on  the  principles  of  the 
eiw  of  Pells  V.  Brown,  where  the  express  words  of  living  W.  are  not 
ued,  as  in  that  case,  but  where  it  appears  from  a  fair  inference,  drawn 
hmany  other  words  in  the  will,  that  the  testator  intended  the  devise 
o?er  should  take  effect  within  the  compass  of  a  life  or  lives  in  esse. 
A  itroDg  case  of  this  sort  is  that  of  Porter  t;.  Bradley,  cited  at  the  bar 
bom  3  Term  Rep.  148,  where  the  deviso  was  to  his  son  in  fee,  but  in 
one  he  should  happen  to  die,  leaving  no  issue  behind  him,  then  over  ; 
ud  this  devise  over  was  adjudged  to  be  a  good  executory  devise,  the 
fonb  leaving  no  issue  behind  him,  being  equivalent  to  the  words, 
firing  William,  in  Pells  v.  Brown,  and  meaning  leaving  issue  at  the  time 
of  ids  death.  This  case  of  Porter  v.  Bradley,  is  commented  upon  in 
2Feaine  208,  where  it  is  suggested,  that  the  determination  must  have 
{one  on  the  words  behind  him,  for  that  if  it  had  stood  upon  the  words 
Ittiring  no  issue,  alone,  it  could  not,  consistently  with  former  decisions, 
kre  beea  a  good  executory  devise,  as  in  the  case  of  a  real  estate  those 
vards  had  been  adjudged  not  to  mean  leaving  no  issue  at  the  time  of 
b  death,  but  a  general  failure  of  issue.  The  distinction  between  a 
^ttei  interest  and  a  freehold  estate,  is  made  in  the  case  of  Forth  v. 
Qapman,  1  Wms.  667,  where  Lord  Macclesfield  says,  the  words  leav- 
i^  no  iBsne,  should  have  a  different  construction,  as  to  a  leasehold  es- 
tiie,  from  what  it  should  have  as  to  a  freehold ;  that  in  the  former  case, 
Ae  vonb  should  be  taken  in  their  natural  and  vulger  sense,  and  to  mean 
kanng  issue  at  his  death ;  but  as  to  a  freehold  estate,  they  should  be 
tilen  in  their  legal  or  technical  sense,  namely,  after  a  general  failure 
^  isne.  Lord  Hardwicke  was  of  counsel  in  the  case,  and  says  in  8 
Atlj.  313,  that  Lord  Macclesfield  lay  a  good  deal  of  weight  upon  the 
putieolar  penning  of  that  will,  and  said  it  would  be  aforced  construc- 
tion to  have  extended  the  words  leaving  no  issue  to  a  dying  without 
Me  generally.  In  the  case  of  Porter  v.  Bradley,  Lord  Kenyon  seems 
tohayebeen  struck  with  the  impropriety  of  construing  the  same  words 
&  tke  same  will  differently,  when  applied  to  real  and  personal 
poperty;  and  says,  a  great  deal  of  argument  would  be  necessary 
to  eonyiace  him,  that  in  the  case  of  realty,  those  words  should  be 
taken  to  mean  an  indefinite  failure  of  issue  :  and  although  the  same 
J>^e,  in  a  subsequent  case  of  Daintry  v.  Daintry,  in  6  Term  Rep. 
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814,  seems  to  recognise  the  case  of  Forth  v.  Chapman,  yet  it  does  not 
detract  from  the  sound  sense  contained  in  his  observations  in  the  form- 
er case.  And  although  he  might  think  himself  bound  down  bj  former 
decisions,  yet  it  is  not  to  be  doubted  if  it  had  been  res  iniegra^  but  he 
would  have  persevered  in  the  idea  he  h^  suggested  in  the  case  of  Por- 
ter V.  Bradley ;  especially  as  in  a  subsequent  case  in  7  Term  Rep.  595, 
he  remarks,  that  he  was  not  prepared  to  unsay  what  he  had  said  in 
Porter  v.  Bradley,  and  that  small  circumstances  had  been  relied  on  to 
take  particular  cases  out  of  the  rule.  By  much  stronger  reason  would 
he  have  entertained  that  sentiment,  if  he  had  to  decide  in  such  a  case, 
in  a  country  where  the  spirit  of  the  feudal  law  has  less  force  ;  and  where 
the  laws  themselves,  far  from  being  calculated  to  support  the  pride  of 
great  families,  by  aggrandising  the  heir  at  law,  puts  real  and  personal 
estates,  as  to  descents  and  otherwise,  nearly  on  the  same  footing. 

In  arguing  the  present  case,  the  counsel  on  both  sides  have  discovered 
great  ingenuity.     Numerous  law  cases  have  been  cited  and  applied. 
That  of  Walsh  v.  Patteraon,  in  3  Atky.  193,  cited  on  the  part  of  the 
heir  at  law,  has  as  far  as  it  goes,  nearly  the  same  words,  and  was  at- 
tended with  the  same  events  as  the  present  case.     After  a  devise  to  his 
son  in  fee,  the  testator  directs,  that  in  case  his  said  son  should  happen 
to  die  before  he  should  attain  the  age  of  21  years,  or  without  issue,  he 
gives  the  estato  to  his  wife  and  to  her  heirs  and  assigns  forever  ;  the 
son  arrived  to  the  age  of  21,  but  died  without  issue  ;  the  Lord  Chan- 
cellor decided,  that  it  was  a  vested  estate  in  the  son,  as  he  arrived  to 
the  age  of  21,  and  though  he  died  without  issue,  it  should  not  go  over 
to  the  mother.    If  the  present  will  had  gone  no  further,  this  case  as 
well  as  another  in  the  same  book  390,  taken  with  other  similar  ones, 
would  have  been  decisive  in  favor  of  the  plaintiff,  as  it  would  be  dan- 
gerous to  shake  established  rules  of  property  ;  but  where  there  are  ad- 
ditional words  and  circumstances,  that  materially  vary  the  cases,  courts 
are  not  to  be  held  by  the  trammels  of  technical  reasoning,  from  decid- 
ing according  to  the  fair  meaning  of  those  additional  words  and  circum- 
stances. 2  Feame.  258.     Indeed  Lord  Chief  Jastice  Wilmot,  in  Kel- 
ly V.   Fowler,  says,  that  the  court   are  bound  to  an  artificial  and 
technical  sense  of  the  words,  unless  there  is  an  apparent  intention  in 
the  testator,  of  using  them  in  their  natural  meaning  ;  and  for  that  pur- 
pose, which  is  in  favor  of  common  sense,  he  goes  so  far  as  to  say,  the 
most  trifling  circumstance  is  sufficient.     lb.  245.     And  in  2  Yez.  121, 
it  is  said,  the  court  always  inclines  to  favor  that  construction   which 
supports  the  limitation  over,  if  it  can  be  done,  and  has  laid  hold  of 


1801]  OF  PBNNSYLVANU.  328 

til  opportanities  of  referriog  it  to  the  waat  of  issue  at  the  time  of  die 
death. 

The  estate  in  question,  was  devised  by  the  father  to  his  son  Francis, 
other  real  and  personal  estate  having  been  devised  to  his  jouuger  son 
Peter.  The  testator  then  directs,  that  in  ease  of  Francis's  death  an* 
dor  ftge  or  without  issue,  the  whole  estate  devised  to  Francis,  should 
{0  oyer  to  Peter,  and  in  case  of  Peter's  death  under  age  or  without 
inae,  his  estate  should  go  over  to  Francis  ;  and  adds,  but  in  either 
ease,  the  survivor  of  mj  said  two  sons,  shall  then  pay  unto  my  daugh- 
ter Elizabeth  or  her  heirs  the  sum  of  500/.  The  word  then  plainly 
nfe»  to  the  time  when  both  Francis's  and  Peter's  estates  should  be 
nitcd  in  one  of  the  two  brothers,  by  the  death  of  one  under  age  or 
without  issue.  He  had  before  given  to  his  daughter  Elizabeth  1000/., 
and  he  meant  to  give  her  this  additional  50O/.  only  in  the  event  of 
QD6  of  the  brotheis  taking  both  the  estates,  devised  to  them  at  first 
aepsrately ;  which  event  must  necessarily  take  place  if  at  all,  on  the 
death  of  him  who  shall  first  die.  The  words  dying  without  issue,  could 
not  therefore  mean  dying  without  issue  generally,  but  so  as  the  sur- 
Tiror  might  take,  1  Wms.  534,  which  though  a  case  of  personal  es- 
tate, yet  the  reasoning  upon  the  word  survivor,  equally  applies  to  real 
eitates,  being  upon  the  intent. 

The  general  governing  intention  of  the  testator,  seems  to  have  been, 
to  give  his  real  estate  to  his  two  sons,  as  the  principal  objects  of  his 
legard  as  to  his  land,  and  to  give  a  money  legacy  to  his  daughter,  and 
to  increase  that  legacy  if  one  of  his  sons  should  enjoy  the  whole  land. 
If  this  be  his  clear,  general  intention,  any  subordinate  intentions 
whidi  may  be  suggested  by  ingenious  counsel,  must  give  way  to  it. 
One  mentioned  at  the  bar,  struck  me  at  the  time  with  considerable 
force ;  it  was,  that  the  testator  having  burthened  the  land  devised  to 
Francis,  with  the  sum  of  2300/.  payable  to  Peter,  could  not  have  in- 
tended, that  Peter  should  have  the  money,  and  the  land  also,  or  that 
Francis  should  have  only  a  defeasible  estate  in  the  land.  However, 
open  further  reflection,  I  considered,  that  the  testator  had  not  only 
expressly  given  over  the  whole  estate,  which  he  had  devised  to  Francis, 
in  case  of  his  dying  without  children,  to  be  benefitted  by  it,  but  as  the 
money  to  be  paid  to  Peter  was  by  instalments  at  future  and  distant 
days,  he  might  have  reasonably  thought,  that  either  the  events  which 
vodd  entitle  the  survivor  to  the  land  might  happen,  or  that  the  estate 
night  be  actually  vested  in  Francis,  before  the  money  should  be  pay- 
sUe.  This  idea  is  naturally  suggested  by  a  case  in  Willes's  Bep.  142, 
^iat  the  land  was  devised  (after  the  death  of  A,)  to  B,  she  paying 
to  her  Bisters  500/.  ^  and  if  B  died,  the  land  to  go  over  to  those  sis- 
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ten.  On  a  qnestion  whether  this  devise  gave  a  fee  simple  to  B,  it  was 
objected,  that  the  words  ^^  if  she  died  the  farm  to  go  over  to  the  sis- 
ters," implied  an  intent  to  give  to  B,  only  an  estate  for  life  ;  bat  the 
court  said,  that  those  words  might  be  intended  to  mean,  *^  if  she  died 
before  she  paid  the  money."  In  the  present  case,  the  money  had  not 
been  paid  to  Peter,  nor  by  the  terms  of  the  will  could  it  have  been 
paid  at  the  time  of  Francis's  death.  At  any  rate,  an  intent  collected 
by  conjecture,  or  a  nice  refinement,  cannot  prevail  against  an  explicit 
intent,  collected  from  the  very  words  of  the  wilL 

The  greatest  difficulty  in  this  case,  arises  from  the  objection,  that  in 
case  Francis  had  had  a  child,  and  died  before  the  age  of  21 ,  it  coold 
not  be  the  meaning  of  the  testator,  that  such  child  should  be  disinher- 
ited. The  answer  given  to  this  at  the  bar,  was,  that  Francis  was  so 
near  that  age  when  the  will  was  made,  that  the  testator  could  not  pre- 
same  such  an  event  would  take  place.  Tb6  event  however,  though  im- 
probable, was  not  impossible.  If  it  had  happened,  and  a  contest  had 
taken  place  between  that  child  and  Peter,  the  court  would  certainly 
have  leaned  strongly  to  the  child.  But  it  is  not  a  new  thing,  to  con- 
strue limitations  according  to  the  event,  in  order  to  support  the  int^- 
tion  of  the  testator.  In  the  case  of  Doe  v.  Fonnereau,  in  Doug.  490, 
on  a  devise  to  his  son  A  for  life,  and  then  to  the  heirs  male  of  his 
body,  and  in  default  of  such  issue,  to  his  second,  third  and  fourth  sons 
successively,  in  tail  male ;  Lord  Mansfield  determined,  that  the  estate 
should  go  over  to  the  second  son,  in  one  of  two  events :  if  A  bad  issae 
male,  then  the  second  son  should  have  a  remainder  expectant,  barrable 
by  a  common  recovery  ;  but  if  A  had  no  issue  male,  (which  really  hap* 
pened,)  then  the  second  son  should  take  by  way  of  executory  devise* 
Lord  Mansfield  supported  his  decision  by  two  or  three  authorities  ;  one 
was  the  case  of  Hopkins  v.  Hopkins,  where  Lord  Talbot  decided,  in 
support  of  the  intent,  that  a  limitation  which  in  one  event  would  have 
operated  as  a  remainder,  but  which  event  did  not  happen,  should  ope-' 
rate  as  an  executory  devise ;  and  Lord  Mansfield  said,  a  great  estate 
was  then  held  under  that  determination  ; — another  authority  was  the 
case  of  Brownsword  v.  Edwards,  in  2  Yez.  249,  where  a  devise  was 
held  to  operate  either  way,  according  to  the  event. 

The  truth  is,  that  cases  on  wills  are  so  various,  that  the  best 
law  judges  have  told  us,  that  although  adjudged  cases  must  be 
followed,  otherwise  the  law  would  be  uncertain,  yet  cases  in 
point  on  wills,  must  be  in  verbis  ipissimisy  and  made*  by  testa- 
tors    in    the   same   situation    and  circumstances,   otherwise  the  in 
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tention  is  to  govern,  as  it  appears  from  eadi  will.    Ban*,  on  Stat. 
870.  2  Wils.  324.  8  Wils.  247. 

Taking  the  whole  case  into  consideration ,  with  all  its  circnm- 
sUnoeSy  I  am  of  opinion,  that  the  defendant  took  the  estate  in  ques- 
tion, by  a  good  executory  devise. 

Testes,  J.  This  case  has  been  argaed  by  the  counsel  on  both 
sides,  with  much  zeal  and  ingenuity.  Almost  every  authority  in 
the  books,  which  b^r,  upon  the  subject,  has  been  marshalled  in  full 
smy,  by  the  contending  parties. 

Since  the  case  of  Robinson  v.  Robinson,  1  Burr.  38,  which  was 
agitated  for  near  half  a  century,  it  is  clearly  established,  that  in  the 
eonstruction  of  a  will,  we  must  first  look  to  the  general  intent  of 
the  devisor,  and  give  effect  to  that ;  and  if  there  be  a  secondary 
intent,  which  interferes  with  it,  we  are  to  reconcile  the  whole,  as 
&r  as  we  can  ;  but  in  all  events,  to  give  effect  to  the  general  inten- 
tion. 8  Term  Rep.  9.    The  general  intent  is  first  to  be  found  out, 
and  then  as  much  as  language  and  grammar  will  permit,  particular 
expressions  are  to  be  interpreted  accordingly.    Lofft.  270.    To 
give  effect  to  the  devisor's  general  intent,  the  court  will  overlook  a 
particular  intent,  inconsistent  therewith.    3  Term  Rep,  490.  4  T. 
R  87.  5  T.  R  303,  305.  6  Term  Rep.  533.  2  Fonbla.  58,  59. 
[He  then  stated  the  will  and  codicil  particularly.] 
The  testator  died  shortly  after  making  his   will  and  codicil. 
From  the  statement  in  the  special   verdict  it  appears,  that  Francis 
Shitz  was  20  years  and  10  days  old,  when  the  codicil  was  executed 
and  died  of  the  age  of  22  years,  8  months  and  27  days,  without 
lawful  issue.    If  he  died  intestate  seized  of  a  vested  estate  in  fee 
aiinple,  the  lessor  of  the  plaintiff  would  be  entitled  thereto,  as  sis- 
ter of  the  whole  blood,  and  heir  at  law  of  Francis. 

Judging  from  the  common  import  of  the  words  of  the  will  itself, 
there  can  be  no  doubt,  but  the  testator  intended  that  Peter  should 
succeed  Francis  in  the  enjoyment  of  the  lands,  on  the  event  hap- 
pening on  which  the  limitation  over  was  to  take  place.  Whether 
this  was  one  or  two  contingencies,  on  a  fair  legitimate  construction 
of  the  will  and  codicil,  becomes  the  object  of  inquiry.  Upon  the 
grammatical  construction,  there  cannot  be  the  smallest  difficulty, 
lie  words  are  ^^  but  in  case  my  said  son  Francis  shall  die  under 
&e  lawful  age  of  21  years  or  without  lawful  issue,  then  and  in  that 
ease,  I  give,  &c''  A  grammarian  could  not  hestate  to  say,  that  on 
either  event,  it  was  the  meaning  of  the  father  that  Peter  should 
take  the  lands  devised  in  the  first  instance  to  Francis.  But  this  in- 
terpretation has  been  strongly  resisted  by  the  plaintiff's  counsel 
Volm.  15. 
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Tliey  have  not^  it  is  trae,  gone  as  &r  as  Mr.  Hargrave  in  his  obser- 
vations on  the  rule  in  Shelley's  case ;  and  asserted,  that  their  mle 
of  construction  possessed  ^^  a  quality  rigid,  stnbbom,  imperious,  ir- 
re«istible,  and  so  indispensable,  as  to  be  above  all  exception  what- 
ever, and  proudly  disdained  all  compromise  of  differences,  and  all 
participation  of  power."  Hargr.  Law  Tracts,  562,  574.  4to  ed. 
But  they  have  contended,  that  an  uniform  series  of  judicial  decis- 
sions  has  accurately  defined  the  technical  sense  of  the  words  made 
use  of  by  tlie  testator,  and  that  the  specific  words  have  gained  a 
fixed  legal  import  by  construction,  which  have  since  become  the 
sacred,  inviolable  land  marks  of  property,  binding  on  all  judges.  1 
Burr.  233.  7  Term  Eep.  658.  8  T.  R  67.  That  counsel  have  ac- 
tually refused  to  argue  such  a  case.  7  Term  Eep.  668.  And  that 
we  are  bound  by  the  authority  of  those  decisions,  as  firmly  as  the 
Pagan  dieties  were  supposed  to  be  by  the  decrees  of  fate.  Jones 
on  Bailments.  46.  They  have  insisted  that  no  instance  can  be 
shown,  where  on  an  antecedent  estate  in  lands  given  by  a  will, 
with  a  limitation  over  in  case  of  the  first  devisee  dying  under  age 
or  without  issue,  tliat  the  estate  went  over,  in  case  the  devisee  ar- 
rived at  full  age,  though  he  died  without  issue.  They  have  relied 
on  this,  that  the  expressions  in  the  will  before  the  court  form  but 
one  contingency. 

If  such  be  our  official  duties,  it  certainly  becomes  us  to  submit 
to  them  with  due  deference ;  but  it  is  fitting  that  in  such  a  case 
we  should  make  a  solemn  pause,  and  coni^ider  well  the  adjudications 
and  their  grounds,  before  we  form  our  opinions. 

I  shall  now  therefore  take  the  liberty  of  reviewii^  the  authorities 
cited  by  the  plaintift's  counsel,  and  some  others  of  the  same  kind, 
which  have  occurred  to  me,  in  my  researches  on  this  subject,  thongh 
I  fear,  the  enumeration  will  be  tedious. 

In  Chapman  v.  Dalton,  Plowd.  289,  several  cases  are  put,  where 
words  in  the  copulative  shall  bo  taken  in  the  disjunctive,  if  such 
sense  be  most  strong  against  those  that  speak  them ;  and  vice  versa* 
They  shall  be  taken  in  such  way,  as  will  make  the  words  stand 
with  reason,  and  the  intent  of  the  parties. 

In  Wollon  V.  Cook,  1  Anders.  55,  the  word  divers  in  an  agree- 
ment is  said  to  be  a  word  indifferent ;  and  shall  be  construed  ac- 
cording to  the  sense,  in  which  it  is  used  in  the  subject  matter. 

In  Baldwin  v.  Cocks,  1  Leon.  74,  a  lease  was  made  to  True- 
penny and  one  Elizabeth  Eede  for  21  years,  if  the  said  T.  and 
E,  or  any  child  or  children  betwixt  them  begotten  should  live 
80  long ;  K  died  within  the  term  without  issue ;  and  adjud^d, 
that  by  the  death  of  E.  the  lease  was  not  detenmned.    For  the 
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digtmetive  before  (child)  makes  all  the  limitations  in  the  disjunctive. 

In  Senile  v.  Gerard,  Cro.  El.  S.  C.  Moor.  422.  Noj.  64.  626. 
devise  to  one  of  four  sons  and  his  heirs  forever,  and  if  he  die 
within  age  or  without  issue,  to  his  three  other  sons  jointly.  The 
devisee  had  issne  a  daughter,  and  died  within  age,  and  it  was  ad- 
judged that  ho  took  an  estate  tail.  This  case  is  said  hj  Lord  Chief 
Justice  Willes  to  be  of  little  authority.  WilW  Rep.  311,  (though 
it  seems  to  be  recognized  in  1  L.  Baym.  606.  Sed  vide  S.  O.  12 
Mod.  277.  Oomy.  95,  and  3  Term  Rep.  474.)  and  to  be  stated  but 
obscurely ;  but  that  tlie  intent  of  the  testator  was  clear  and  mani- 
fest, which  guided  the  construction. 

In  Paine  v.  Malloiy,  Cro.  El.  832,  a  lease  was  made  by  an  abbot, 
rendering  rent  during  the  term  to  him  or  his  successors ;  and  held 
to  be  a  good  reservation  to  him  and  his  successors,  by  reason  of  the 
express  intention  and  reservation. 

In  Daniel  v.  Waddington,  Cro.  Jac.  877,  one  joint-tenant  made 
ft  lease  for  years,  if  he  and  his  companion  live  so  long.  The  court 
held  die  lease  to  be  determined  by  the  death  of  either  of  them ;  for 
it  is,  if  they  two  live  so  long.  It  was  refused  to  change  and  into  or. 

The  case  of  Hanbury  v.  Cockerel,  cited  in  2  Feamo  18  from  1 
Bol.  Ab.  384^  (though  I  do  not  find  it  there,  but  observe  it  dted 
Hardr.  160)  has  been  referred  to  by  the  plaintiff's  counsel.  There 
the  contingent  remainder  could  not  take  effect,  as  the  contingency 
of  the  son  dying  under  21  and  withodt  issue  had  never  happened. 
All  the  preliminaries  must  happen  before  the  remainder  can  take 
^eet  Hard.  150.  The  same  principle  is  laid  down  in  Doo  v. 
Brabant,  3  BrOp  Cli,  Rep.  390,  Scott  v.  Chamberlayne,  3  Ves.  jr. 
302,  and  in  many  other  books. 

In  Sayer  v.  Glean,  1  Lev.  66,  in  debt  on  a  bottomry  bond,  where 
tbe  money  was  payable  on  several  contingencies  in  the  disjunctive ; 
it  was  resolved  that  the  money  became  due  on  the  first  contingency 
happening,  and  that  the  law  would  supply  the  want  of  those  words 
in  the  instrument. 

Collinsoo  V.  Wright,  1  Sid.  148,  was  cited  at  the  bar.  On  this 
ease  Powell  in  his  treatise  on  devises  262,  accurately  points  out  the 
distinction  between  the  words  ^  and  if  he  die  without  issue,"  (used 
with  reference  to  the  first  devisee)  standing  alone,  and  the  words 
"  and  if  he  die  without  issne  living  A."  or  the  like,  or  "  before  A. 
arrive  at  21  years  of  age,''  &c.  so  used.  For  the  former  words 
op^^e  only  as  an  explanation  of  the  testator's  intent,  who  shall 
saeoeed,  namely  issue  of  his  body ;  and  whensoever  the  devisee 
dies  without  issue,  the  land  will  remain  over.  But  the  latter  worda 
qualify  the  preceding  estates  with  a  collateral  determination^  give 
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effect  to  a  conditional  limitation  to  another,  if  Bach  an  event  hap- 
pen, and  operate  as  a  complete  defeazance  of  the  first  fee  upon  that 
event ;  bnt  by  no  means  tend,  independent  of  sach  event,  to  abridge 
or  narrow  the  extent  of  the  estate  first  limited,  or  to  redace  it  fix>m 
a  fee  simple  to  an  estate  tail.  1  Sid.  445.  Dy.  854.  Oro.  Jae.  590. 
This  distinction  is  also  applicable  to  Olaches'  case,  also  dted  by  the 
plaintiff's  counsel  from  Dy.  330,  b.  331,  a. 

In  Hall  V.  Philips,  1  Yent  62,  on  the  oonstmction  of  the  excise 
act  of  15  Car.  2,  c.  11,  the  word  or  was  oonstmed  btnd,  on  the 
ground  of  general  apparent  inconvenience,  that  would  follow  from 
the  clause  being  construed  in  the  disjunctive  ;  for  otherwise,  this 
act,  which  was  made  to  be  further  remedial  to  the  king,  would 
rather  disappoint  the  revenue  of  excise,  given  by  former  statutes, 
which  required  an  entry  to  be  made. 

Price  v.  Hunt,  PoUex.  645,  was  read  by  the  plaintiff.  In  that 
case,  the  argument  of  Pollexfen  for  the  defendant  went  on  three 
grounds.  Ist.  That  whether  the  word  or  was  taken  in  the  disjunct 
tive  or  conjunctive  sense,  the  plaintiff  had  no  title.  2d.  That  the 
plaintiff's  construction  would  defeat  the  intention  of  the  testator, 
and  disinherit  the  issue  of  the  son,  if  he  had  died  before  21.  And 
lastly,  that  the  meaning  of  the  testator  was  plainly  expressed,  that 
his  son  should  have  the  lands  to  him  and  his  heirs  and  assigns  for- 
ever, and  freely  to  give,  settle  or  dispose  of  the  same,  at  his  pleas- 
ure. PoUex.  648,  650.  On  which  of  these  grounds  the  court  went 
does  not  appear. 

In  Hilliard  v.  Jennings,  (said  in  1  Bl.  Hep.  101  to  be  best  re- 
ported in  Carth.  614,)  S.  0.  12  Mod.  2Y6, 1  Ld.  Eaym.  505, 1 
Freem.  509,  Comy.  90,  94,  there  was  a  devise  much  resembling  the 
case  before  us.  The  testator  devised  to  his  son  Thomas  and  his 
heirs  forever,  his  manor  of  £. ;  but  if  it  should  happen  that  his  said 
son  should  die  before  he  attained  the  age  of  21  years,  or  without 
issue  of  his  body,  then  his  lands  should  be  divided  between  his  dangh* 
ters  Mary  and  Elizabeth,  and  their  heirs  forever.  Thomas,  the  son, 
entered  and  became  seized,  prout^  &c.  and  having  arrived  at  full 
age,  devised  to  the  plaintiff: — and  it  was  held,  that  Thomas,  the 
devisee,  took  only  an  estate  tail.  In  1  Freem.  510,  it  is  stated, 
that  the  court  inclined  against  the  plaintiff,  that  the  son  had  bat  an 
estate  tail,  and  so  the  devise  to  the  daughters  took  effect,  the  sea 
having  died  without  issue.  For  though  it  is  devised  to  him  and 
his  heirs,  yet  ttie  latter  words,  if  he  die  without  issue,  make  it  an 
estate  tail ;  because  his  meaning  seems  to  be  plain,  that  if  his  soa 
had  issue,  the  issue  should  have  it,  if  not,  it  should  go  to  the  daugh- 
ters.   According  to  the  report  in  1  Ld.  Raym.  506,  Lord  Chief  Jas- 
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tice  Holt  said,  there  is  no  necessity  to  oonstrae  or  as  and.  The 
case  of  Soulle  v.  Gerard  was  adjudged  to  be  an  estate  t«il ;  and  it 
may  be  it  was  the  father's  design  to  restrain  the  marriage  of  his  son 
before  the  age  of  21  years.  In  12  Mod.  277,  the  same  sentiments 
are  Ascribed  to  Lord  Holt,  and  that  he  afterwards  denied  the  case 
of  Soalle  V.  Gerard  to  be  law.  It  appears  bj  that  book  that  jndg- 
ment  was  given  for  the  defendant. 

We  may  confidently  pronounce,  that  this  case  forms  a  striking 
ezoeption  to  the  inviolate  uniformity  of  the  rule  of  construction 
contended  for  by  the  plaintiff's  counsel,  and  that  their  observation 
on  this  head  was  not  made  with  their  usual  accuracy. 

In  Woodward  v.  Glassbrook,  2  Yem.  388,  the  testator  devised 
booses  to  his  several  children  in  tail,  but  if  one  of  them  should  die 
before  21  and  unmarried,  such  child's  part  to  go  over  to  the  surviv* 
ing  children ;  the  Lord  Chancellor  would  not  suffer  and  to  be  read 
or.  If  any  of  the  children  died  unmarried,  though  above  the  age 
of  21,  his  share  shall  go  to  the  survivors. 

In  Begina  v.  Baines,  2  Ld.  Raym.  1201,  it  was  said  by  Brodcrick, 
otguendo  that  joint  words  in  a  pardon  may  be  construed  severally, 
according  to  the  subject  matter. 

In  Richardson  t;.  Spraag,  1  Wms.  484,  a  mother  devised  money 
in  trnst  for  such  of  her  daughters,  or  daughters'  children,  as  should 
be  living  at  her  son's  death.  Some  of  the  daughters  were  living 
at  the  son's  death,  and  had  also  children,  and  others  were  dead  leav- 
ing children.  The  Master  of  the  Bolls  held,  that  the  word  or  should 
be  taken  for  andj  because  otherwise  the  whole  devise  would  be  void 
far  uncertainty ;  the  word  or  might  possibly  have  been  of  use,  in 
regard  all  the  daughters  might  have  died  in  the  lifetime  of  the  son. 

In  Right  V.  Hammond,  1  Stra.  427,  the  plaintiff's  counsel  conten- 
ded, that  the  word  arih  a  devise  should  be  construed  and.  The 
eonrt  gave  no  opinion  on  that  point,  but  held  that  the  devise  to  the 
defendant  was  not  good,  either  as  a  contingent  remainder  or  exe- 
catory  devise.    Besides,  the  contingency  had  never  happened,  on 

whidi  the  defendant's  title  rested.  The  cases  'of  Read  v.  Snell 
2  Atky,  648.  Walsh  v.  Patterson,  3  Atky.  193,  Barker,  v.  Suretees,. 
2  8tr&.  1175,  and  Framlingham  v.  Brand,  3  Atky.  390,  have  been 
severally  cited  by  the  plaintift's  counsel,  and  much  relied  on.  It 
will  be  found  in  each  of  them,  that  they  were  determined,  in  order 
to  ebetnate  the  intention  of  the  several  testators.  8  Term  Rep. 
4T8,perLd.  Kenyon. 

In  Haws  v.  Haws,  1  Vez.  13, 8  Atky.  624, 1  Wils.  165,anrf  in  a 
will  was  construed  as  or,  to  correspond  with  tlie  dear  intention  of 
the  testator. 

In  Jackson  v.  Jackson,  1  Yez.  217,  testator  devised  leasehold 
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after  the  death  of  his  wife,  to  his  son  R.,  for  so  manj  years,  &c.  if 
then  living ;  but  if  then  living  and  should  then  Or  hereafter  have 
issue  male,  to  him  absolutely,  otherwise  orer.  R.  dies  in  the  life 
of  the  wife,  leaving  a  son :  it  belongs  to  the  son  as  representative 
of  R ;  and  shall  be  construed  or^  to  make  the  words  answer  tift  in- 
tent. 

In  Brownsword  t;.  Ed  wards,,  3  Vez.  243,  the  testator  devised  to 

trustees  in  fee,  until  John  Brownsword  should  attain  the  age  of  31, 
and  if  he  should  attain  21,  or  have  issue,  then  to  the  said  John  and 
Uie  heirs  of  his  body ;  but  if  the  said  John  should  die  before  31 
and  without  issue,  then  over  to  Sarah  Brownsword,  exactly  in  the 
same  words  as  in  the  former  devise.  John,  the  first  devisee,  at- 
tained 21  and  died  without  issue.  An  estate  tail  vested  in  John 
at  21,  or  on  having  issue ;  and  Lord  Hardwicke  laid  it  down,  that 
in  cases  of  wills,  the  governing  rule  of  construction  is  the  inten- 
tion of  the  testator  which  the  court  is  to  find  out  by  his  words, 
and  to  construe  conformable  thereto,  so  far  as  it  is  possible,  con^ 
sistent  with  the  rules  of  law.  There  was  no  necessity  in  this  case, 
to  range  words  in  a  different  order,  or  to  transpose  them,  to  ooii^> 
ply  with  the  intention,  or  to  supply  material  Words. 

In  Wright  v.  Kemp,  3  Term  Rep.  470,  occured  the  case  of  a  sur- 
render. In  pa.  478,  Lord  Chief  Justice  Eetiyon  thus  expressed 
himself:  where  sense  requires  it,  there  are  many  cases  to  show,  that 
we  may  construe  the  word  or  into  and^  and  and  into  oTj  (2  Stra. 
1175  and  3  Atky.  390,)  in  order  to  effectuate  the  intent  of  the 
parties.  Here  therefore,  in  order  to  give  effect  to  the  intention  of 
the  surrenderor,  we  must  say,  that  when  he  used  the  word  ar^  he 
meant  and. 

In  Beachcroft  et  al.  v.  Broome,  4  Term  Rep.  441,  under  a  devise 
to  A  and  his  heirs,  but  if  he  die  without  settling  or  disposing  of  the 
same,  or,  without  issue  then  over.  A  did  settle  and  dispose  of  the 
estate  given  to  him,  and  died  without  issue.  The  court  said,  there 
was  no  doubt  but  the  devisor  intended  that  he  should  have  the 
power  so  to  do.  It  was  impossible  to  raise  any  serious  doubt  in  the 
case. 

This  was  the  case,  which  the  counsel  for  the  defendant  declined 

to  argue. 

In  Doo  V.  Brobant,  3  Bro.  Oha.  Rep.  398,  S.  0.  4  Term  Rep. 
706,  there  was  a  devise  to  trustees,  in  trust  for  A  till  21,  then  to 
transfer  to  A,  but  in  case  A  should  die  under  21,  leaving  ohil- 
dren,  then  to  the  children;  and  in  case  A  should  die  unoer  21^ 
without  children,  then  to  the  nieces  of  the  testatrix  .  A  attained 
31,  but  died  in  the  life  of  the  testatrix,  leaving  issue  bom  before 
she  attained  21.    It  was  held  at  law,  that  the  events  pointed 
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ont  not  haying  taken  place,  the  children  took  nothing  under  the  will. 

In  Doe  T.  Bumsally  6  Term  Bep.  80,  the  testator  devised  all 
his  estates  to  A,  and  the  issue  of  her  body,  as  tenants  in  common ; 
but  in  default  of  such  issue,  or  being  such,  if  thej  should  all  die 
imder  31  and  without  having  issue,  then  over;  Lord  Chief  Justice 
Keoyon  lays  down  the  law  on  the  subject  accurately,  as  follows : 
There  is  no  doubt,  but  that  a  word  of  conjunction  in  a  will  has 
been  construed  in  the  disjunctive,  and  vice  versa  a  disjunctive  con* 
strned  into  a  conjunctive,  where  it  has  been  necessary  to  give  effect 
to  die  devisor's  intention ;  but  unless  there  be  something  in  the 
vill,  from  which  it  is  to  be  collected,  that  the  devisor  did  not  use 
inch  words  in  the  grammatical  sense,  the  grammatical  sense  must 
prevail.  In  the  present  case,  the  word  used  is  a  conjunctive  word 
and]  now  by  construing  that  word  in  its  proper  sense,  we  shall 
give  effect  to  the  intention. 

In  a  late  case  in  1797,  Maberly  v.  Strode,  3  Yes.  jr.  450,  there 
was  a  limitation  over  in  a  will,  upon  the  death  of  a  person  unmar- 
ried and  without  issue ;  by  which  it  would  seem  at  first  sight,  that 
tha«  should  be  a  concurrence  of  two  events,  before  the  gift  over 
was  intended  to  take  place.  The  devisee  did  marry,  but  died  with- 
oat  issue.  The  master  of  the  rolls  held,  that  *^  unmarried,"  in  its 
nsoal  sense,  meaning  ^  having  never  been  married,"  and  unless  and 
was  read  or,  the  latter  words  ^  as  to  his  dying  without  issue,"  had  no 
meaning,  ( that  being  the  necessary  consequence  of  dying  unmar- 
ried,) the  bequest  over  had  taken  place  on  the  single  event  of  the 
devisee  dying  without  issue,  in  order  to  give  a  &ir  and  reasonable 
eonstmction  to  the  will.  Hence  it  appears,  in  addition  to  the  gen- 
eral principle  laid  down  in  the  case  preceding,  that  the  substitution 
of  words  is  i-egulated  solely  by  the  manifest  intention  of  the  testator. 

I  have  thus  taken  a  cursory  review  of  the  cases  on  this  subject. 
I  sensibly  feel,  that  I  have  consumed  time  unnecessarily,  and  might 
have  availed  myself  of  Lord  Kenyon's  rule  in  Doe  v.  Burnsall. 
Bat  I  had  prescribed  that  task  to  myself. 

The  result  I  think,  we  may  venture  to  assert  to  be,  that  the  court 
will  transpose,  insert  and  reject  the  most  operative  words,  to  give 
effect  to  the  general  intention  of  a  testator,  2  Feame  271,  272,  4  Yez. 
jr.  311,  329 ; — ^will  deviate  from  the  meaning  of  technical  words  in 
a  will,  for  the  same  purpose,  if  the  rules  of  law  are  not  thereby  vio- 
lated. Bos.  and  Pull.  256,  8  Burr.  1634 ; — ^but  will  never  take  the 
iinwarrantable  liberty  of  contravening  or  disappointing  a  will,  un 
hm  it  be  contraiy  to  law ;  and  the  principle,  that  wills  must  be 
consistent  with  the  rules  of  law,  is  not  to  be  applied  to  the  cob- 
ttruction  of  words,  but  to  the  nature  of  the  estates  themselves.    To 


833  CASES  IN  THR  SUPREME  COURT  [1801 

ary^Oy  that  the  intention  shall  be  frustrated  by  a  rule  of  oonstmction 
of  certain  words,  is  to  saj,  that  the  intention  shall  be  defeated  by 
the  nse  of  the  very  words  which  the  testator  has  adopted  as  the  best 
to  commanicat:e  his  intention,  and  of  which  the  sense  is  intelligible 
to  all  mankind.  2  Bla.  Com.  385.  Christian's  note  (13.)  The  tes- 
tator is  presumed  to  be  inaps  canMiij  and  therefore  though  he 
uses  inapt  and  barbarous  words,  the  law  will  so  frame  and  mould 
them,  as  to  fiaake  proper  sense  to  serve  the  intent.  1  Yez.  146. 
2  Atky.  130.  1  Collect  Jurid.  889. 

If  the  intention  of  a  testator  be  clearly  and  manifestly  contrary 
to  the  legal  import  of  the  words,*  which  he  has  hastily  and  unadvisedly 
made  use  of,  (  Per  Blackstone,  J.  in  Perrin  v.  Blake,  Hargr.  Law 
Tracts,  495,  4to.  edit. )  the  technical  rule  of  law  shall  give  way  to 
this  plain  intention  of  the  testator.  2  Wms.  673.  4  Burr.  2246.  4 
Bro.  Cha.  Bep.  460.  This  has  been  the  law  for  four  centuries  at 
least,  if  not  longer.  It  is  said  by  the  judges  in  9  Hen.  6  pa.  24, 
that  a  devise  \b  marvellous  in  its  operations,  and  many  instances 
arc  given,  where  it  may  countervail  with  the  ordinary  rules  of  law. 
The  like  doctrine  is  to  be  met  with  in  every  reporter  since.  But 
then  this  intention  of  the  testator,  which  is  to  ride  over  and  control 
the  legal  operation  of  his  own  words,  must  be  manifest  and  certain, 
and  not  obscure  or  doubtful.  6  Co.  16.  The  intent  must  not  be 
conjectural,  but  by  declaration  plain.  Hob.  33.  There  must  be 
plain  expression  or  necessary  implication  of  his  intent.  2  Yez.  656. 

It  is  difficult  to  ascertain,  that  the  testator  in  the  will  before  the 
court,  meant  to  restrain  his  son  Francis  from  marrying  in  his 
minority,  as  was  said  in  Lord  Yaux's  case,  Cro.  El.  269,  and  by 
Lord  Holt  in  HUliard  v.  Jennings.  1  Ld.  Baym.  50  506.  12  Mod. 
277.  But  it  is  certain,  that  the  conjecture  was  not  founded  on  a 
probable  calculation  of  chances,  if  the  testator  contemplated  a  oon- 
currence  of  events ;  of  his  own  death,  of  his  son's  marriage,  and  of 
his  having  issue  within  a  less  period  than  one  year  after  the  mak* 
ing  of  his  will.  I  freely  admit,  that  according  to  the  defendant's 
construction,  every  clause  in  the  will  is  not  rendered  consistent ; 
particularly,  in  the  instance  of  the  large  payments  which  should 
have  been  made  to  Peter,  before  his  brother  attained  80  years  of 
age ;  and  yet  that  Peter  might  afterwards  take  the  lands  to  the 
great  detriment  of  his  brother's  personal  representatives ;  and  that 
as  it  cannot  be  denied,  but  that  Francis  might  have  sold  the  lands 
after  he  was  30  years  old,  the  survivorship  therein,  would  be  defeat- 
ed  thereby.  In  the  premature  death  of  Francis,  no  money  was 
payable  to  Peter.  The  testator  was  illiterate.  He  could  not  even 
write  his  name,  but  made  his  mark  to  his  will  and  oodiciL    His 
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want  of  oomprehension  of  mind  was  not  probably  greatly  aided  by 
liii  serivener ;  and  they  did  not  together,  in  all  likelihood,  view  or 
oJcalate  on  the  several  events  which  might  happen  in  the  intend- 
ed disposition  of  his  estate.  Bat  he  conld  not  have  forgot  his  great 
primary  object,  to  whom  his  lands  should  go  after  his  death.  He 
ktf,  in  my  idea,  folly  provided  on  that  head,  in  direct  terms,  which 
remove  all  doubts  from  my  mind.  I  concur  in  the  authority  of 
book-cases  on  the  construction  of  wills ;  but  where  they  do  not  pre- 
dsdy  correspond  in  every  particular  with  the  case  under  considen^ 
tion,  I  feel  myself  at  perfect  liberty  to  collect  the  intention  of  the 
testator  from  his  own  written  words,  which  will  outweigh  with  me 
ill  arguments  drawn  from  an  obscure  and  doubtful  intention. 

Whether  the  direction  of  the  testator  was  impotent  or  not,  he 
eertainly  intended  by  his  codicil,  that  Francis  should  not  sell  the 
lands  devised  to  him  till  he  was  80  years  old.  In  case  Francis  died 
under  the  age  of  21  years,  or  without  issue,  he  expressly  gave  his 
tliare  in  his  whole  estate  to  Peter  his  son  in  fee.  In  the  event  of 
either  of  his  sons  dying  under  ago  or  without  issue,  the  survivor  tak- 
ing the  whole  estate  shall  then  pay  unto  Elizabeth  5002.  But  if  Peteri 
la  events  have  occurred,  should  not  succeed  to  Francis,  the  6002. 
eovild  not  be  raised  for  Elizabeth,  as  the  two  estates  would  oontinne 
divided,  and  her  husband,  if  he  had  lived  and  survived  her,  would 
by  this  construction  have  held  the  premises  during  his  life,  not^ 
withstanding  the  jealousy  expressed  of  him  in  the  will.  Moreover, 
die  mutuality  of  survivorship  between  the  brothers  on  the  occm> 
rence  of  the  events  pointed  out,  is  a  strong  additional  argument  in 
snppoTt  of  the  construction  contended  for  by  the  defendant. 

The  general  rule  certainly  is,  that  devises  shall  stand  as  at  the 
time  of  making  the  will,  and  shall  not  be  construed  by  any  after  act, 
or  eoUateral  contingency,  Talb.  Cas.  36,  or  subsequent  circumstances. 
1  Ves.  jr.  475.  But  as  has  been  already  observed,  there  have  been 
eases  where  it  has  been  held  in  support  of  the  intent,  that  a  limita- 
tion over,  which  in  one  event  would  have  operated  as  a  remainder, 
bat  which  event  did  not  happen,  should  operate  as  an  executory  de- 
Talb.  Cas.  50. 2  Yez.  249.  Doug.  490, 491.  2  Feame  494  to  498. 

Combining  the  will  and  codicil  together,  as  one  instrument,  I 
no  hesitation  in  saying,  that  the  testator  has  manifestly  and 
certainly  expressed  his  meaning,  that  on  Francis  dying  without  is- 
sne  asder  Uie  age  of  30  years,  he  intended  that  Peter,  if  he  sur- 
TiireA  him,  should  hold  the  premises  in  fee. 

Tbe  next  question  which  presents  itself  is,  whether  this  inten- 
tion bceompatible  and  consistent  with,  or  repugnant  and  contrary  to 
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the  mles  of  law.  For  it  is  clear,  that  a  man  cannot  create  a  pei^- 
petaity  by  will ;  he  cannot  pat  the  freehold  in  abeyance ;  he  cannot 
limit  a  fee  upon  a  fee,  nor  make  a  chattel  descendible  to  heirs ;  nor 
prevent  a  tenant  in  tail  from  suffering  a  recovery.  Per  Bailer  Just 
Doag.  827. 

It  would  be  a  waste  of  time  to  cite  audiorities  to  prove  at  this 
day,  that  if  an  estate  be  given  to  A  in  fee,  and  by  way  of  ezeentory 
devise  an  estate  be  given  over,  which  may  take  place  within  a  lift 
or  lifes  in  being,  and  21  years,  and  the  fraction  of  a  year  afte^ 
wards,  the  latter  is  good  by  way  of  an  executory  devise.  7  Tenn 
Bep.  558,  595.  We  need  not  call  in  the  aid  of  eminent  law  cha^ 
acters  to  show,  that  in  cases  of  this  nature,  there  is  no  magic  or 
particular  force  in  certain  words  more  tlian  others.  Per  Ld.  Hard- 
wicke,  1  Vez.  U2.  2  Atky.  246,  570,  577.  Per  Buller  Just.  Dong. 
827.  Per  Lord  Chief  Justice  Kenyon,  3  Term  Bep.  473.  Th^ 
operation  must  arise  from  the  sense  they  conyey, 

I  throw  no  stress  on  the  cases  which  have  been  cited  by  the  de- 
fendant's counsel,  of  limitations  over  of  personalties.  They  are  fullj 
commented  on  in  2  Fearne  167,  <&o,  2  Fonbla.  326,  &c.  I  take 
the  correct  rale  to  be,  that  where  there  is  a  limitation  over  of  real 
estate,  on  a  dying  without  issue  generally,  without  other  w^da  ex- 
pressly restrictive  of  their  operation,  that  such  expressions  ought  to 
be  construed  an  indefinite  fiulure  of  issue,  and  the  limitation  over 
as  too  remote.  This  I  think  has  been  abundantly  shown  by  the 
plaintiff's  counsel,  and  that  there  exists  a  clear  distinction  in  the 
construction  of  limitations  over  of  real  ties  and  personalties  in 
England.  2  Feame  194.  3  Atky  289,  896,  397,  398.  3  Wms.  26L 
2  Vez.  180,  616,  683,  325.  6  Term  Rep.  812,  313,  814.  Oowp  411. 
8  Term  Eep.  494. 

But  I  think  expressions  have  been  made  use  of  by  the  testator 
here,  which  confine  the  contingencies  to  the  compass  of  time  al- 
lowed by  law,  and  are  the  same  in  effect  with  Pells  v.  Brown,  Cro- 
Jac.  690,  though  not  in  terminis ;  and  that  there  is  not  the  small- 
est danger  of  a  perpetuity  in  the  present  instance.  Prec.  Oha.  68; 
69.    Because, 

1st  The  words  assigns  forever,  are  attached  to  the  first  devise 
which  formed  one  of  the  grounds  of  decision  in  Porter  v.  Bradley, 
in  8  Term  Bep.  143.  2  Feame  209. 

2d.  The  words,  then  and  in  that  case,  may  fairly  refer  to  th< 
time  of  the  events  happening,  when  Peter  shall  become  entitled 
according  to  what  is  said  by  Ld.  Kenyon  in  7  Term  Bep.  557. 

8d.  The  surviving  brother  was  in  either  case  to  take  the  prop 
erty  devised  to  the  other. 
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And  4th,  which  is  the  strongest  gronnd,  the  payment  of  the 
5001.  to  Elizabeth,  the  sister,  is  fixed  as  a  cotemporarj  act  to  be  per- 
fonned  by  the  survivor,  who  was  then  to  pay  her  the  money,  when 
he  took  the  land.  At  any  rate,  it  could  not  exceed  the  year  1810, 
vhen  all  the  payments  would  be  completed.  This  excludes  the 
idea  of  an  indefinite  failure  of  issue. 

There  is  nothing  in  the  will  to  show  that  the  testator  intended 
tbt  the  limitation  over  ishonld  not  take  effect  till  future  generations ; 
baton  the  contrary,  there  is  sufficient  to  show  the  intention,  that 
thee&tate  should  go  over  immediately  on  the  death  of  Francis  with- 
out issue,  and  should  vest  in  Peter  surviving  at  the  time  of  the 
death  of  Francis,  under  the  age  of  30  years. 

The  plaintiff's  counsel  relinquished  this  point  on  the  last  argu- 
ment If  it  needed  further  support,  it  has  been  urged,  that  the  in- 
convenience of  perpetuities  is  the  reason  for  confining  execu- 
toiy  limitations  and  future  uses  to  their  proper  bounds.  But  the 
e&et  of  any  limitation  or  proviso,  in  respect  to  creating  a  perpetu- 
ity, ceases  where  sucli  limitation  or  proviso  is  made  subject  to  the 
power  of  the  perscm  on  whose  estate  it  is  to  operate ;  and  the  mo- 
ment it  becomes  capable  of  being  barred  or  destroyed  by  him,  it 
on  no  longer  be  said  to  tend  to  a  perpetuity  any  more  than  an 
flstate  tail  with  a  remainder  over  does ;  ^hich  estate  and  the  remain- 
der over,  are  capable  of  being  barred  by  the  tenant  in  tail.  8 
Fearne  81, 107, 108.  In  proof  of  these  positions,  several  cases  have 
been  dted  by  the  defendant's  counsel. 

I  will  only  add,  that  courts  will  always  incline  to  favour  such  a 
cinstniction  as  VTill  support  the  limitation  over,  if  it  can  be  done, 
uid  will  lay  hold  of  any  opportunity  of  referring  dying  without 
iioe  to  a  want  of  issue  at  the  time  of  the  death,  even  iA  the  case 
of  a  deed.  2  Feame  272.  The  case  of  Exel  v.  Wallace,  2  Yes. 
U8,  famishes  a  strong  instance  in  support  of  this  principle. 

Up(H)  the  whole,  I  am  of  opinion,  that  the  devise  to  the  defen- 
nt)  under  the  circumstances  stated  in  the  special  verdiet,  is  good  by 
^  of  executory  devise,  and  that  he  is  entitled  to  judgment. 

Smith,  J.  As  the  Chief  Justice  has  arranged  the  facts  resulting 
from  the  special  verdict,  and  the  will,  which  is  part  of  it,  fully  and 
itturately,  I  deem  it  unnecessary  and  improper,  to  take  up  time  in 
S^g  my  statemenl  With  the  will,  the  special  verdict  and  the 
••tement,  whish  have  been  read  by  the  Oiief  Justice,  aa  much  in 
^J  view  as  if  I  If  ad  read  each  of  them,  I  proceed  to  consider  tiitt 
Merits. 

But  before  I  enter  into  the  discussion,  I  think  it  proper  to  banish 
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from  my  mind,  one  circumstance,  which  certainly  ought  not  to  have 
been  brought  into  view,  nor  even  glanced  at.  The  merit  or  demerit 
of  the  parties  cannot  weigh  a  grain  in  either  scale,  in  deciding  a 
question  of  law,  on  special  verdict 

The  cause  has  been  exceedingly  well  argued  on  both  sides.    A 
very  great  number  of  cases  indeed  have  been  cited.    The  counsel 
have  displayed  industry  and  attention,  in  collecting  perhaps  most 
of  the  cases  material  in  the  discussion.     They  have  also  shown  a 
a  discriminating  judgment,  in  the  selection  and  arrangement  of  the 
cases  produced,  and  perhaps  we  are  obliged  to  them  for  not  enlarge 
ing  the  number,  as  the  cases  in  the  books  in  this  branch  of  the  law 
would  probably  fill  a  volume,  and  require  as  much  paper,  as  woold 
sometimes  cover  the  land  in  dispute.    If  they  have  not  been  able 
to  produce  a  case  in  point,  it  is,  I  take  for  granted,  because  no 
such  case  exists.    Indeed,  cases  upon  wills  may  guide  as  to  general 
rules  of  construction.    But  unless  a  case  cited  be  in  every  respect 
in  point,  and  agree  in  every  circumstance,  with  that  in  question,  it 
will  have  little  or  no  weight  with  the  court.  8  Wils.  142.  S.  C.  8 
Wils.  824.  Per.  Wilmot,  C.  J.  For  it  is  difficult  to  find  two  cases,  thai 
agree  with  each  other,  in  every  respect.  Per  Willes  G.  J.  Willes  812. 
Bos.  and  Pull.  256.  Particular  cases  serve  rather  to  obscure  and  con- 
found than  to  illustrate  questions  of  this  kind.  Per  Wilmot,  J.  Burr. 
1541.    One  judge  of  no  mean  talents,  goes  so  far  as  to  say — ^indeed 
I  have  long  been  tired  of  looking  into  cases  upon  wills.  Per  Booke, 
J.  Bos.  and  Pull.  263. 

No  certain  rule  is  to  be  laid  down  in  the  construction  of  wlllS| 
but  they  must  depend  upon  their  particular  circumstances.  Per 
Lord  Hardwicke,  2  Atky.^874.  2  Bla.  882.  Decisions  upon  other 
words  something  like  those  in  question,  in  other  wills  where  the 
whole  context  of  those  other  wills  must  be  gone  into  can  afford 
very  little  assistance.  Per  Eyre.  Bos.  and  Pull.  258. 

In  one  sense,  I  have  been  tired  by  looking  at  the  book  cases,  on 
the  present  occasion ;  l^ut  by  an  attentive  examination  of  the  num- 
erous cases  cited,  and  of  som«  which  were  not  cited,  I  have  been 
enabled  to  form  an  opinion  satisftctory  to  my  own  mind,  founded 
I  believe,  on  solid  principles  of  law,  and  giving  effect  to  the  gen« 
end  intention  of  the  testator. 

As  to  book  cases  on  wills,  my  own  opinion  is,  that  unless  they  are 
in  the  very  point  in  every  particular,  they  are  not  authorities  to 
compel  us  to  defeat  the  intention  of  a  testator ;  but  that  analo- 
gous cases  are  often  useful  in  furnishing  us  with  arguments  in 
answer  to  the  reasonings  and  ingenious  glosses,  made  use  of  to 
defeat  such  intention.    Gases   in  point  always,  and  analogous^ 
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eues  frequently,  enable  ns  to  ^VB  effect  to  the  intention  of  a  testa* 
lor,  wiien  it  is  not  inconsistent  with  the  clearly  established  rnles  of 

IftW. 

I  proceed  to  state  and  apply  such  general  rules  of  law,  as  are 
ipplicable  to  the  case  before  us,  which  must  guide,  direct  and  gov* 
em  n8  in  the  decisions  of  it ;  premising,  that  within  a  century  past, 
I  more  liberal  construction  of  the  words  of  a  testator  has  prevailed, 
nd  they  have  been  generally  taken  in  their  popular  sense,  which 
is  most  likely  to  have  been  his  meaning.  Per  De  Grey,  2  Bla. 
Sep.  1012. 

L  The  general  principle  is,  that  the  heir  takes  all,  which  is  not 
gifea  for  a  defined  and  specified  purpose  by  the  will.  2  Yes.  jr. 
871.  There  is  no  other  way  to  exclude  the  heir,  than  by  giving 
tibeestate  in  question  to  somebody  else.  2  Yes.  jr.  225.  Cowp.  661. 

S.  Ilay  it  down  as  a  clear  position,  that  the  heir  shall  never  be 
dianherited  by  implication,  1  L.  Bay.  185,  ofyuendo.  Yaugh.  262. 
If  sach  implication  be  only  constructive  and  possible.  Cowp.  92. 
Not  by  conjecture,  ambiguity  or  uncertainty.  It  is  laid  down  in 
ffisny  books,  that  he  is  not  to  be  disinherited,  unless  by  express 
words,  or  a  necessary  implication.  Yaugh,  262-3.  3  Atky.  10  Free. 
Oil.  384,  440,  471.  Burr.  1686.  Bay.  453.  Willes  650.  3  Wile. 
418.  7Bro.  P.  C.  850.  Willes,  C.  J.  says,  the  rule  is  not  as  laid  down 
m  Yaogh.  262-3,  that  an  heir  shall  not  be  disinherited  except  by 
express  words,  or  such  as  have  a  necessary  implication.  But  the 
nde  is,  that  the  intent  of  the  testator  ought  to  appear  plainly  by 
Ae  will  itself;  otherwise,  the  heir  shall  not  be  disinherited.  He 
cites  leveral  adjudications  to  prove,  that  this  is  the  rule.  Willes 
140,  309,  297.    Burr.  1541,  1686,  per  L.  Mansfield. 

3.  It  is  not  seventy  years,  since  Sir  J.  Jekyll,  master  of  the  rollS| 
declared,  there  is  a  diversity  of  opinions  among  the  learned  judges 
of  the  present  time,  whether  the  legal  operation  of  words  in  a  will, 
or  the  intent  of  the  testator,  shall  govern.  For  my  part,  I  shall 
dways  contend  for  the  intention,  where  it  is  plain ;  and  I  think, 
the  strongest  authorities  are  on  that  side.  For  if  the  intention  is 
sometimes  to  govern,  as  it  is  ^idmitted  it  must,  and  not  always  give 
ny  to  the  legal  construction,  and  yet  at  other  times  shall  not  gov- 
ern, there  will  then  be  no  rule  to  judge  by,  nor  will  any  lawyer 
know  how  to  advise  his  client ;  a  mischief  which  judges  ought  to 
prevent  2  Wms.  741. 

I  believe  no  such  diversity  of  opinion  now  exists  among  judges, 
i»  lawyers.  For  the  intention  of  the  testator  is  now  looked  upon 
as  the  polar  star,  directing  them  in  the  construction  of  wills,  pro- 
it  be  not  inconsistent  with  the  rules  of  law.  Burr.  1112-r3 
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Wils.  142.  Willes  296-7.  There  is  no  rule  better  eeteblished/thaa 
that  the  intention  of  a  testator,  expressed  in  his  will,  if  consistent 
with  the  rules  of  law,  shall  prevail.  Doug,  327.  Burr.  1112.  Amb. 
377.  3.  Atky.  234. 1  Fonb.  145i-3.  1  Bla.  377. 

The  intention  of  a  testator  is  to  be  collected  from  the  whole  of 
his  will,  €x  visceribtis  testamentij  so  as  to  leave  the  mind  quite  sat- 
isfied, about  what  the  testator  meant.  This  is  the  principle.  Per 
Wilraol  Burr.  1541,  1686,  770,  922,  3  Atky.  626.  1  Vez.  IW, 
Black.  738.  1  Wms.  741. 1  Atky.  416.  Willes  3. 

There  can  be  no  technical  words  in  wills,  but  they  are  to  be  con* 
strued  according  to  the  intention  of  the  parties.  Per  Henley^  L. 
Keeper.  4  Term  Hep.  297  iu  note*  1  Atky.  468,  470.  Bos.  and 
Pull.  256.  Willes  350-1  Burr.  77J3.  No  precise  form  of  word  is 
necessary.  Black.  377.  Burr.  272, 770.  I  will  depart  from  the  tech- 
nical sense  of  words  to  effectuate  the  intention  of  the  testator, 
as  far  as  I  can,  without  violating  the  rules  of  law.  Per  Eyre.  Bos. 
and  Pull.  257.  If  a  testator  make  use  of  legal  phrases,  or  technical 
words  only,  the  court  are  bound  to  understand  them  in  a  legal  sens^ 
but  if  he  use  other  words,  which  manifestly  indicate  what  his  inteu- 
tiou  was,  and  show  to  a  demonstration  that  he  did  not  mean  what 
the  technical  words  import,  that  intention  must  pi*evail.  Per  BuUer. 
Doug.  327. 

To  attain  the  intent,  words  of  limitation  shall  operate  as  words 
of  purchase ;  implication  shall  supply  verbal  omissions ;  the  let- 
ter shall  give  way ;  every  inaccuracy  of  grammar,  every  impro* 
priety  of  terms  shall  be  corrected  by  the  general  meaning  if  that 
be  clear  and  manifest.    Per  Lord  Mansfield,  Burr.  1634r-5. 

No  words  of  my  own  can  convey  my  opinion  on  this  point  more 
forcibly  than  those  of  Lord  Chief  Justice  Willes.  "  I  will  in  the 
first  place  find  out  what  was  the  intent  and  meaning  of  the  testator; 
because  if  the  intent  be  clear  and  not  inconsistent  with  the  rules 
.of  law  I  will  always  endeavor,  if  I  possibly  can,  that  the  intention 
of  the  testator  may  take  effect,  and  will  never  take  pains  to  find  oat 
little  niceties  in  the  law  to  defeat  the  intent  of  the  testator."  Willei 
360. 

4.  It  may  now  be  considered  as  an  established  rule  of  construo- 
tion,  that  if  the  court  can  see  a  general  intention,  consistent  witl 
the  rules  of  law,  but  that  the  testator  has  attempted  to  carr^  it  intc 
effect  in  a  way  not  permitted,  the  court  is  to  give  effect  to  the  gen 
eral  intention,  though  the  particular  mode  shall  fiiil.  By  the  Maa 
ter  of  the  Bolls,  4  Yes.  jr.  329.  Instances  of  this  are  found  in  1 
Burr.  51.  8  Atky.  736. 1  Wms.  333. 

By  Bobinson  y.  Bobinson,  1  Burr.  38  to  51,  which  was    aiffced 
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and  oonaidered  more  than  any  preceding  oase^  this  position  is 
deariy  eBtablished,  that  in  the  oonstrnction  of  a  will  we  must  first 
look  to  the  general  intent  of  the  devisor,  and  give  effect  to  that ; 
ad  if  there  be  a  seoondarj  intent  which  interferes  with  it,  we  ai-e 
to  reconcile  the  whole,  as  far  as  we  can ;  bnt  at  all  events,  to  give 
effisct  to  the  general  intent.  In  that  case  the  special  intent  was 
deCaated,  and  to  attain  the  general  intent,  the  construction  was  con- 
tnry  to  the  express  words.  Per  Ld.  Kenyon,  8  Term  Rep.  9.  4 
Term  Bep.  87. 1  Burr.  61.  8  Atky.  786.  2  Vez.  232.  5  Bro.  P.  0. 
m.  8  Wils.  328.  Willee  350,  notes.  5  Term  Rep.  308,  7  Term 
Bep.  533. 

5.  Ezecntoiy  devises  wei'e  utterly  unknown  to  the  common  law. 
Fdmerston's  case,  38  Eliz.,  was  the  first  of  them.  1  Stra.  130.  They 
btTO  obtained,  with  much  ado,  and  for  some  time  affcer  they  prevail- 
ed, were  looked  upon  with  a  jealous  eye,  lest  they  should  run  into 
I  perpetnity.  They  were  confined  to  a  life  in  being ;  and  so  late 
as  11  WilL  3,  Treby,  C.  J.,  declared,  that  further  they  should  not 
go,  with  his  consent;  12  Mod.  287,  Stra.  958.  By  the  judges  of 
K  R.  at  first.  2  Wils.  64.  2  Equ.  Abr.  349.  Just  before  this,  viz. 
1697,  the  liouse  of  lords  extended  them  to  one  year  after  a  life  in 
being.  Prec.  Oha.  73.  Show.  P.  0. 137.  18  Vin.  405.  Stra  130.  10 
Hod.  422.  On  the  authority  of  2  Mod.  289,  it  was  adjudged  in 
1736,  though  with  reluctance,  that  a  devise  to  such  unborn  son  of 
A  u  should  attain  the  age  of  21,  (i.  e.  21  years  after  a  life  in  being) 
m  a  good  executory  devise.  Talb.  Oas.  232.  2  Black.  174.  Lord 
Ihnsfield  says,  the  court  in  this  case  took  a  large  stride  of  21  years, 
<fter  a  life  in  being.  Doug.  490.  The  time  is  now  extended  to  a 
fife  in  being,  and  21  years  and  some  months,  allowing  for  the  time 
€f  gestation.  7  Term  Kep.  102,  658.  Willes  213. 7  Term  Bep.  103, 
Bote. 

Of  late  years,  the  doctrine  of  executory  devises  has  been  settled. 
It  is  extremely  well  settled  by  Ld.  Kenyon  in  7  Term  Eep.  658. 
IStej  have  not  been  considered  as  bare  possibilities,  but  as  certain  in- 
teesta  and  estates,  and  resemble  contingent  remainders  in  all  other 
tttpects,  only  they  have  been  put  under  some  restraints,  (viz.  con- 
fined as  aforesaid,)  to  prevent  perpetuities.  Willes  213.  7  Term 
Bep.  103,  note.  7  Mod.  302.  8  Vin  112.  Talb.  Cas.  117.  They  are 
*wble.  1  H.  Bla.  32.  3  Term  Eep.  88.  1  Feame  544.  The. 
court  always  inclines  to  favor  that  construction  which  supports  the 
finiitation  over,  if  it  can  be  done,  and  has  laid  hold  of  all  opportnni- 
of  referring  it  to  a  want  of  issue  at  the  time  of  the  death.  3 
Vms.  260.  Talb.  Cas.  56.    These  are  cases  of  chattel  interests. 

6.  It  18  contended,  this  rule  of  construction  is  confined  to  chattel 
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interests,  and  does  not  extend  to  estates  of  freehold ;  that  a  dif* 
ferent  constraction  mnst  be  put  upon  the  yer^  same  words  in  a  will| 
as  applied  to  real  or  personal  estate ;  that  a  devise  to  A  and  his 
heirs,  and  if  he  die  without  issne,  or  leaving  no  issne  then  to  B, 
if  the  devise  be  of  a  chattel  interest,  these  words  will  be  oonstmed 
in  the  vnlgar  and  natural  sense ;  and  if  A  die  without  leaving  issae 
at  the  time  of  his  death,  the  devise  over  is  good.  But  if  there  Im 
a  freehold  also  devised  by  the  same  words  in  the  same  will,  the 
same  words  must  be  construed  in  their  technical,  legal,  and  (mast 
I  add  unnatural)  sense,  and  extend  to  an  indefinite  failure  of  issae 
and  there  the  devise  over  be  void  1 

If  sach  be  the  settled  rule  of  law,  if  such  construction  has  be- 
come a  rule  of  property,  however  absurd  I  may  deem  the  distinc- 
tion, although  I  may  be  convinced  that  it  defeats  the  intention  in 
the  disposal  of  their  real  estates  of  99  out  of  100  testators,  who 
make  their  wills  without  the  assistance  of  able  counsel,  yet  I  ce^ 
tainly  shall  not  be  the  first  to  shake  it  or  any  other  settled  rule  of 
property.  If  this  or  any  other  rule  of  property  has  crept  in,  or 
shall  creep  in,  through  inadvertancy  or  otherwise,  which  by  expe- 
riance  shall  be  found  to  be  contrary  to  reason,  defeating  the  inten- 
tion of  testators,  or  inconsistent  with  the  general  interest ;  if  any 
of  the  rules,  of  property  established  in  that  country  fi'om  which 
we  derive  the  foundation  and  general  outline  of  onr  laws,  which 
rules,  though  very  proper  for  the  state  of  society  and  constitution 
of  that  country,  may  be  found  improper  for  the  state  of  society 
among  us,  or  inconsistent  with  the  spirit  of  our  constitution  and 
government,  the  legislature  can,  and  no  doubt  will,  on  proper  rep 
resentations,  make  from  time  to  time  such  alterations  as  may  be 
necessary  to  regulate  property  in  a  manner  most  conducive  to  the 
general  interest  of  the  community.  We  must  declare  the  law, 
when  clear,  without  regarding  consequences. 

This  distinction  is  stated  in  Forth  v.  Chapman,  1  Wms.  663,  which 
is  relied  on  in  several  subsequent  cases.  3  Wms.  261.  3  Atky .  288.  i 
Atky.  647.  Talb.  Cas.  250,  1  note.  2  Yez.  180,  616.  Willcs,  318, 
Oowp.  ill.  6  Term  Bep.  314,  to  answer  best  the  intention  of  testa- 
tor.   1  Burr.  272,  to  support  his  intent. 

Lord  Chief  Justice  Eenydn  says,  the  distinction  in  Forth  v.  Chap 
man  was  not  conformable  to  reason,  but  if  it  had  become  a  rule  of 
property,  it  might  be  dangerous  to  alter  it :  that  it  had  been  qlla^ 
relied  with  by  different  judges,  and  that  small  circumstances  had 
been  relied  on,  to  take  particular  cases  out  of  the  rule.  7.  T.  R.  595. 

Lord  Hardwieke  says,  he  was  counsel  in  it  himself,   and  by 
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the  note  whidi  he  took  on  tke  back  of  his  brief,  Ld.  ICaecIesfield  laid 
a  good  deal  of  weigbt  npon  the  particular  penning  of  this  will,  if 
eidier  of  his  nqphews,  William  or  Walter,  ahoold  depart  this  life  and 
leaTo  no  issue  of  their  respective  bodies  ;  these  words  most  relate  to 
the  times  of  their  death,  and  it  would  be  a  f oreed  e<«i8truetion  to 
ha¥6  extended  it  to  a  djing  without  issue  generally.  2  Atkj.  818. 

The  question  in  such  canes  is,  whether  fi'om  the  whole  context  of 
die  will,  we  can  collect,  that  when  an  estate  is  given  to  A,  and  his 
heirs  forever,  but  if  he  die  without  issue,  then  over,  the  testator  meant 
d^ng  without  issue  living  at  the  death  of  the  first  taker.  The  rule 
was  settled  in  Pells  v.  Brown.  It  is  a  question  of  construction  de- 
pending on  the  intention  of  the  testator.  7  Term.  Rep.  695,  6.  As 
soon  as  the  intention  is  known,  there  is  an  end  to  the  qutetion.  Per 
Lord  Eenyon.  lb.  557. 

A  devise  of  land  to  A,  and  his  heirs  and  assigns  forever,  and  if  he 
die,  leaving  no  issue  behind  him,  then  to  B.  over,  is  good  by  way  of 
executory  devise ;  for  the  words  if  A.  shall  die  leaving  no  issue  behind 
him,  are  equivalent  to  the  words,  if  A.  die  without  issue,  living  W. 
(which  was  Pells  v.  Brown's  case. )  Besides  here,  the  testator  devised, 
that  if  B.  died  before  A.  and  A.  should  not  leave  issue  of  his  body, 
the  lands  should  be  sold  and  equally  divided  between  the  testator's 
six  daughters ;  which  conveyed  his  idea,  that  this  event  was  likely  to 
happen  in  the  life-time  of  his  widow,  or  of  his  son  B.  or  of  his  daugh- 
ters.   8  Term.  Bep.  14S,  6. 

So  a  devise  to  A.  and  his  heirs  forever,  «nd  in  case  he  should  de- 
part  this  life  and  leave  no  issue,  then  to  E.  M.  S.,  or  the  survivors  or 
survivor  of  them,  share  and  share  alike  ; — the  devise  to  E.  M.  and  S. 
is  a  good  executory  devise  of  the  land.     7  Term.  Bep.  589. 

8.  There  is  no  doubt  indeed,  but  diat  a  word  of  conjunction  in  a 
will  has  been  construed  in  the  disjunctive,  and  vice  versa,  where  it  has 
been  necessary  to  give  effect  to  the  testator's  intention ;  but  not  unless 
there  be  something  in  the  will,  from  which  it  is  to  be  collected,  that 
the  devisor  did  not  use  such  words  in  the  grammatical  sense.  6  Term. 
Bep.  84.  PoUex.  645.  1  Sid.  148  1  Ld.  Ray.  506.  8  Yin.  187. 

It  has  always  been  determined,  that  where  an  estate  is  given  to  a 
man  and  his  heirs,  and  in  cose  he  die  before  21  or  without  issue,  then 
over,  or  is  construed  and ;  for  this  plain  reason,  that  if  a  contrary 
construction  should  prevail,  the  devisee  might  have  a  son  bom  before 
21,  and  if  the  father  should  die  before  21,  such  son  would  be  disin- 

YoL.  in.  16 
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herited.    9  Mod.  445.  1  Wils.  140.  2  Stra.  1175.  1  Yes.  98. 

9.  Iq  Hopkins  v.  Hopkins,  Talb.  Cas.  43 «  Lord  Talbot  decided  in 
sapport  of  the  intent,  that  a  limitation,  which  in  one  event  would  have 
operated  as  a  remainder,  should  on  another  event  happening,  operate 
as  an  executory  devise.  This  he  did  upon  principle,  without  prece- 
dents, and  a  great  estate  is  said  to  be  now  held  under  it  Doug.  491, 2. 
2  Feame  496,  7.  It  was  there  resolved,  that  the  limitation  might 
take  ^ect  two  ways.  1st  If  T.  dies  leaving  issue  male,  then 
the  estate  to  the  second  son  takes  effect,  as  a  remainder  expectant, 
which  maj  be  barred';  Or  2dl7,  Suppose  the  other  alternative, 
(which  really  happened,)  that  T.  has  no  son ;  then  it  is  an  executory 
devise  to  the  second  son,  if  T.  at  his  death  left  no  issue  male.  lb. 
490. 

In  2  Vez.  289,  2  Feame  890,  another  strong  instance  occurred, 
where  it  was  held,  that  a  devise  may  operate  either  way  according  to 
the  event.  Doug.  491.  If  he  dies  without  issue  before  21,  then  over, 
by  way  of  executory  devise;  if  he  dies  without  issue  after  21,  when 
the  estate  vested  in  him,  it  would  go  by  way  of  remainder  ;  because 
he  had  made  his  original  devise  capable  of  a  remainder,  in  which  case 
the  court  will  always  construe  it  a  remainder.  In  this  case.  Lord 
Hardwicke  considered  and  as  used  for  or,  upon  the  apparent  intent  of 
the  testator.  The  question  directed  by  the  Lord  Chancellor,  to  be 
made  for  the  opinion  of  B.  R.  was,  whether  the  limitation  to  the  plain- 
tiff was  good  in  the  events  which  had  happened.  7  Term  Rep.  101. 

I  will  now  proceed  to  apply  these  rules  to  the  case  before  us,  recur- 
ring occasionally 'to  the  will. 

The  testator  devises  the  land  in  question  to  his  son  Francis,  his 
heirs  and  assigns  forever,  subject  to  the  payment  of  2800/.  by  instal- 
ments to  the  testator's  son  Peter,  the  last  50/.  of  which  is  payable  in 
1810.  These  words  would  give  the  fee  to  Francis  most  clearly,  were 
there  no  other  words  in  the  will  to  control  them.  If  Francis  had  a 
fee,  the  plaintiff  is  entitled  to  recover,  as  the  lessor  of  the  plaintiff  is  his 
heir  at  law,  being  his  sister  of  the  whole  blood,  and  the  defendant  be- 
ing the  brother  of  Francis  of  the  half  blood  only.  This  rule  of  ex- 
cluding the  half  blood  from  inheriting  lands,  is  peculiar  to  England, 
and  was  introduced  in  rude  and  unlettered  ages,  rather  as  a  rule  of 
evidence  than  of  descent.  There  is  no  reason  for  adhering  to  it  now, 
even  there,  when  the  title  can  be  so  easily  deduced  and  traced  from 
the  first  purchaser  through  the  whole  and  half  blood.  2  Black.  228. 
If  there  be  no  reason  now  for  adhering  to  it  in  England,  every  man  of 
common  understanding  must  be  surprised,  that  it  is  still  a  rule  of  prop- 
er^ among  us,  who  can  with  so  much  more  ease,  dednce  our  tides  from 
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the  first  purchaser.  However,  as  oar  legislature,  although  they  had  the 
point  lately  under  consideradon,  have  only  altered  the  rule  so  far,  that 
if  the  intestate  have  no  brothers  or  sisters  of  the  whole  blood  or  their 
representatives,  the  brothers  and  sisters  of  the  half  blood  shall  inherit 
his  real  estate,  under  the  very  proper  exceptions  mentioned  in  the  act 
of  4th  April  1797,  the  rule  excluding  the  half  blood  is  still  in  force, 
as  to  the  case  before  us. 

The  next  clause  in  the  will»  is  in  these  words :  ^^  but  in  case  my  son 
Francis  shall  die  under  the  lawful  age  of  21  years,  or  without  lawful 
issoe,  then  and  in  that  case,  I  give  and  bequeath  my  said  son  Francis's 
ihare  in  my  said  whole  estate,  unto  my  said  son  Peter,  his  heirs  and 
tlsigDS  forever ;  and  in  case  my  said  son  Peter  shall  die  under  the  law- 
fid  age  of  21  years,  or  without  lawful  issue  as  aforesaid,  then  and  in 
&at  case,  I  give  and  bequeath  my  said  son  Peter's  share  in  my  said 
ihole  estate  unto  my  said  son  Francis,  his  heirs  and  assigns  forever  ; 
Wt  in  either  case,  the  survivor  of  my  said  two  sons  Francis  and  Peter 
riisll  then  pay  unto  my  daughter  Elizabeth  or  her  heirs,  the  sum  of 
500/.  but  to  be  taken  out  of  the  last  payments  of  my  first  mentioned 
phntation. " 

The  testator  gives  to  Francis  a  large,  and  to  Peter  a  considerable 
personal  estate,  and  after  the  death  of  his  wife,  gives  them  the  further 
SUB  of  600/.  to  be  divided  between  them  ;  and  then  the  house  in  which 
she  lived,  to  them  in  joint-tenancy. 

He  gives  to  his  daughter,  the  lessor  of  the  plaintiff,  1000/.  including 
what  ho  had  before  given  to  her  and  her  husband,  viz.  SOO/.  besides 
what  he  had  so  given  in  six  months  after  his  decease,  and  100/.  per 
uniim,  till  the  whole  should  be  paid  ;  and  he  empowers  his  executors 
to  sell  a  plantation  of  about  80  acres,  and  the  money  to  go  towards  the 
payment  of  the  said  1000/. 

The  law  is  clear,  that  where  land  is  given  to  a  man  and  his  heirs,  and 
in  case  he  dies  under  21,  or  without  issue,  the  word  or  must  be  con- 
stnied  and  J  for  the  reason  before  stated.  Were  there  no  other  words 
in  this  will,  what  evidence  have  we  that  the  testator  had  in  his  mind 
a  belief  that  Francis  might  marry  and  have  a  child  before  he  arrived 
at  the  age  of  31  years,  and  that  therefore  it  was  his  intention  to  make 
provision  for  that  event  ?  When  the  will  was  made,  Francis  was  20 
yean  and  8  day  old.  It  was  fairly  inferred  in  the  argument,  that  tes- 
tators must  be  presumed  to  confine  their  provisions  to  such  events  as 
aie  probable,  and  not  without  some  circumstances,  are  they  presumed 
to  extend  provisions  for  events  which  are  not  probable,  but  merely  pos- 
sible. 
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In  2  Fearne  888,  the  words  were  general  and  comprehensive,  extend- 
ing in  point  of  expression  as  well  to  his  sons  by  anj  future  wife,  as 
to  those  by  his  present  wife,  in  which  case,  the  devise  would  have  been 
void  ;  but  as  he  gave  his  wife  specific  legacies,  and  made  her  one  of 
his  executors,  it  was  held  that  he  could  not  have  sons  by  a  future  wife, 
in  view,  and  therefore  the  devise  could  not  extend  to  them. 

We  are  not  however,  to  be  guided  by  inferences  and  probabilities 
only.    We  have  sure  guides  in  ^e  words  of  diis  will. 


I  cannot  agree  to  the  position  of  the  defendant's  oounsel,  that  the 
word  then  would  of  itself,  be  an  adverb  of  time,  confining  Francis'^ 
dying  without  issue,  to  issue  living  at  his  death.  I  understand  the  law 
on  this  point  thus :  then  is  an  adverb  of  time,  when  it  refers  to  a  thii^ 
or  event,  which  must  necessarily  happen  ;  but  not  when  the  event  is  con^ 
tingent.  2  Wms.  898,  in  note.  8  Co.  21,  a.  If  it  be  contingent^ 
then  is  a  word  of  reference,  and  relates  to  the  determination  of  the  first 
limitation  in  the  estate,  when  the  contingency  arises.     2  Atky.  311, 

Nor  do  I  think,  that  the  next  additional  words  ^^  and  in  that  case'' 
would  without  more,  make  then  an  adverb  of  time.     But  when  the  tes- 
tator  goes  further  and  says,  that  in  either  case  ^^  the  survivor  of  my 
said  two  sons  Francis  and  Peter  shall  then  pay  unto  my  said  daughter 
Elizabeth  or  her  heirs  500/.  but  out  of  the  last  payments,  "  &c.     Can 
there  be  a  doubt  of  what  he  had  in  view,  or  of  his  intention  ?     He  di- 
rects Francis  or  Peter  personally  by  name,  as  the  one  or  the  other  sbottld 
be  the  survivor,  to  do  an  act,  to  pay  the  5002.     To  whom  ?    It  is  not 
confined  to  Elizabeth  personally ;  but  to  her  or  her  heirs  ;  and  why  di- 
rect that  the  500/.  should  be  out  of  the  last  payments  of  his  plantation  ? 
Because  the  testator's  idea  was,  that  the  event  was  likely  to  happen  be- 
fore April  1810.    Requiring  the  survivor  by  name  to  do  an  act  on  the 
death  of  the  other  without  issue,  clearly  confines  the  dying  without  is- 
sue, to  issue  living  at  his  death.     This  is  not  a  small  circumstance, 
but  is  as  strong  language  as  a  man  not  learned  in  the  law  could  use, 
to  take  this  out  of  the  rule  laid  down  in  Forth  v.  Chapman,  and  so  of- 
ten repeated  since.    It  is  as  strong » as  if  the  testator  had  said,  if  Fran- 
cis should  die,  living  Peter,  which  is  Pells  v.  Brown's  case. 

The  words  used  here  are  surely  as  strong  as  leaving  no  issue  behind 
him,  then  to  B.,  which  were  held  to  make  a  good  executoiy  devise,  as 
before  stated  in  8  Term  Rep.  143.  The  words  in  that  wiU,  conveyed 
tiie  testator's  idea,  that  the  event  was  likely  to  happen  in  the  life- 
time of  his  widow,  or  of  his  son,  or  of  his  daughters.  Here  the 
testator's  idea  is  equally  conveyed,  that  the  survivor  should  have  the 


1801]  OF  PBNNSTLVANIA..  245 

Imd  on  the  death  of  hU  brother,  without  issue  liying  at  his  death* 
Should  it  be  contended  that  in  the  case  last  cited  stress  was  laid  on  the 
words  behind  him,  I  answer  that  these  words  are  not  in  the  next  snb« 
lequeDt  case  in  7  Term  Rep.  689,  in  which  there  was  a  similar  construe- 

tion. 

Then  as  the  clear  intention  of  the  testator  is  eipressed  in  this  will,  as 
the  words  dying  without  issue  as  explained  by  the  subsequent  words, 
must  mean  the  same  thing  as  if  he  had  said,  dying  without  issue  living 
Peter,  must  or  be  construed  and  to  effect  the  intention  of  the  testatori 
in  the  event  which  has  happened  ?  For  unless  it  be  necessary  so  to 
construe  this  word,  it  must  retain  its  grammatical  sense.  Had  Francis 
died  under  21,  but  had  left  issue,  we  must  have  construed  or  as  if  he 
had  written  and  in  the  place,  in  order  that  the  land  should  descend  to 
his  issue  agreeably  to  the  intention  of  the  testator.  But  that  event 
£d  not  happan.  Are  we  not  therefore  on  the  authority  of  the  cases, 
which  I  have  cited  from  Talb.  Gas.  43,  Doug.  490,  2  Yez.  249,  2 
Fesme  190,  3  Bro.  Oh.  Rep.  85,  equally  warranted  and  compelled,  in 
the  event  which  has  happened  to  adhere  to  the  literal  meaning  of  the 
word  or !  This  will  make  it  an  executory  devise  to  Peter  the  survivor, 
on  which  he  is  to  pay  Elizabeth  500/.  in  addition  to  the  1000/.  devised 
to  her  before,  and  will  give  complete  effect  to  the  intention  of  the 
testator. 

But  it  is  said,  this  cannot  be  the  proper  construction,  because  as 
Francis  arrived  at  the  age  of  21,  he  might  have  devised  it,  and  that  the 
restriction  to  sell,  did  not  prevent  the  estate  form  descending. 

To  the  first  remark,  I  shall  only  answer  at  present,  that  this  is  beg- 
ging the  question.  I  shall  give  it  a  full  answer,  when  I  come  to  con- 
oder  the  codicil,  in  whiph  the  restriction  is  inserted.  To  the  second, 
I  answor,  that  it  would  indeed  have  descended  to  the  issue  of  Francis, 
igreeably  to  tke  plain  intention  of  the  testator ;  but  that  it  would  have 
descended  to  the  collateral  heirs,  is  the  very  question  in  dispute. 

I  now  proceed  to  consider  the  other  part  of  the  will,  die  codicil. 
Does  it  weaken  or  add  force  to  the  plaintiff's  title,  or  to  that  of  the 
defendant  ?  The  words  in  the  codicil,  material  to  the  case  before  us, 
are  these,  viz :  ^'  And  I  do  hereby  order,  particularly  request,  and  dQ 
Bot  allow  my  said  son  Francis  to  sell  any  part  of  the  land,  (which  I  have 
in  my  said  will  given  him)  until  he  arrives  at  the  age  of  80  years,  and 
Aen  he  may  do  with  the  same  as  he  pleases."  Here  the  word  then  is 
an  adverb  of  time,  according  to  the  distinction,  which  I  have  stated* 


246  CASES  IN  THE  SUPREME  COURT  [1801 

It  is  said,  that  the  words  of  this  codicil  warrant  the  constraction  con- 
tended for  on  the  part  of  the  plaintiff,  by  saying  *^  the  land  which  I  have 
in  my  said  will  given  him." 

I  answer,  he  had  indeed  given  him  the  land,  bat  he  had  given  it  to 
him  sub  tnodo. 

Again,  it  is  contended,  that  by  prohibiting  Francis  from  selling  the 
lanil  until  he  should  arrive  at  the  age  of  80  years,  the  testator  conveys 
his^idea,  that  he  had  given  him  such  an  estate  as  he  could  sell,  after  he 
attained  the  age  of  21. 

I  answer  1st,  the  testator's  belief,  that  he  had  given  him  such  an  es- 
tate, cannot  alter  the  nature  of  the  estate,  which  the  words  of  the  will 
convey,  independent  of  that  belief.     But  2dly,  supposing  that  by  the 
words  of  the  will,  without  the  codicil,  such  an  estate  as  he  could  sell 
or  devise,  and  that  it  would  descend  after  his  arrival  at  the  age  of  21 
years,  the  prohibition  in  the  codicil  is  inserted  for  the  express  purpose 
of  altering  the  nature  of  that  estate.     The  words  ^^  and  I  do  hereby 
order,  and  particularly  request,  and  do  not  allowTrancis  to  sell  the  land 
till  he  arrives  at  the  age  of  SO  years,"  either  have  no  meaning  at  aS, 
no  legal  operation,  and  must  be  wholly  rejected,  or  they  are  substan* 
tially  and  to  all  intents  and  purposes,  a  substitution  of  30  instead  of 
21  years,  as  applied  to  the  devise.     The  testator  declares,  that  when 
Francis  arrives  at  the  age  of  80,  he  may  do  with  the  land  as  he  pleases. 
These  words  must  imply,  that  before  SO  he  could  not  do  with  the  land 
as  he  pleased,  and  therefore  would  not  devise  it,  as  was  contended. 
I  may  add,  that  to  contend  that  he  might  devise  it,  does  not  do  justice 
to  the  memory  of  the  testator,  who  throughout  bis  will  proves  himself 
to  be  the  affectionate  parent  to  all  his  offspring.    He  shares  his  boun- 
ty among  them  in  proportions  well  adapted  to  their  relative  circum- 
stances, and  to  the  eventual  death  of  either  son  without  leaving  issue 
behind  him,  living  at  his  death,  giving  in  that  event  the  further  sum 
of  500/.  to  his  daughter.     Each  of  the  survivors  is  to  receive  a  further 
proof  of  his  bounty ;  but  if  Francis  could  have  devised  it  and  had  de- 
vised it,  he  might  have  completely  defeated  this  evident  intention  of 
the  testator ;  a  harsh  construction,   which  would  have  required  words 
different  from  those  in  this  will  to  warrant  it. 

Again  ;  the  estate  was  burthened  with  from  between  1500/.  and 
1650/.,  payable  before  Francis  arrived  at  30  years  of  age.  It  was 
asked,  had  Francis  paid  this  sum  to  Peter,  and  died  between  29  and  80 
years  of  age  without  issue  then  living,  was  Peter,  after  having  received 
this  money,  to  have  the  land  also  ?  The  question  made  a  strong  im» 
pression  on  my  mind  ;  it  being  impossible  to  believe  that  this  could  be 
the  intention  of  the  testator  who  shows  himself  throughout  his  will^ 


1801]  OF  PENNSTLVANIA.  247 

eqaallj  just  and  affectionate  to  all,  and  to  each  of  his  children.  I  am 
dearlj  and  decidedly  of  opinion,  that  on  such  payment  the  fee  would 
hire  Tested  in  Francis.  He  might  have  derised  it,  bat  not  having  done 
80,  the  plaintiff  in  such  case  would  be  entitled  to  recover.  This  point 
k  relied  on  by  the  plaintiff's  counsel  as  conclusive.  It  would  be  so, 
uilees  a  conclusive  answer  could  be  given  to  it,  which  is  simply  this : 
the  eTent  did  not  happen ;  not  a  cent  was  paid,  or  payable,  at  the  death 
of  FrsDcis. 

11  seised  of  lands  in  fee,  of  the  value  of  1101.  a  year,  devised 
Aem  to  his  sister  M.  F.  for  life  ;  remainder  to  S.  F.  the  daughter  of 
U.  F.,  paying  to  each  of  her  sisters  G.  and  D.  5001.;  if  either  of  them 
die,  the  survivor  to  have  the  legacy ;  if  S.  F.  die,  the  land  to  be  divi- 
ded between  the  survivors,  and  in  case  all  the  three  daughters  die  before 
their  mother,  then  to  the  heirs  of  M.  F.  forever.  Held,  that  0.  and 
D.  are  each  entitled  to  a  moie^  of  the  land  in  fee,  on  the  contingency 
of forviving  their  mother  M.  F.,  and  of  their  sister  S.  F.,  dying  before 
slie  paid  their  legacies.  Willes  128.  Here  S.  F.  died  before  her  mother 
vithoat  issue.  Had  she  outlived  her  mother,  she  would  have  taken  the 
fee  simple  by  this  devise.  The  money  which  she  is  directed  to  pay, 
king  near  ten  times  the  annual  value  of  the  estate,  and  the  subsequent 
worde,  <<  if  she  die  the  land  to  go  to  her  sisters,"  must  be  intended  to 
if  the  die  before  she  has  paid  the  legacies.  It  would  be  absurd  to  say, 
that  if  she  had  lived  to  pay  her  sisters  thoir  legacies,  and  thereby  be- 
oome  a  purchaser  of  the  estate,  yet  that  she  should  only  have  it  for  life. 
A.  142. 

I  have  already  stated,  that  ot  late  years,  executory  devises  have  re- 
lembled  contingent  remainders,  in  all  other  respects,  only  they  have 
been  put  under  the  restraints  before  specified,  to  prevent  perpetuities. 
Here  die  testator,  has  rendered  a  perpetuity  impossible ;  he  has  con- 
fined the  contingency  to  less  thtoi  ten  years,  after  the  making  his  will. 
And  this  drcumstance  alone,  independent  of  all  others,  is  a  decisive 
snswer  to  the  questions  on  this  point. 

I  have  often  thought,  that  a  rule  adopted  in  the  construction  of 
statutes,  would  in  many  instances  give  considerable  assistance,  if  ap- 
plied to  <Uscover  the  intention  of  a  te8tator,and  suppose  he  was  present 
ttd  was  asked  the  queistion,  what  was  your  intention  in  the  instance 
or  erent  about  which  Uie  dispute  is  ?  We  will  be  generally  safe,  in  giving 
a  eonstniction  to  his  will,  according  to  the  answer,  which  he  being  an 
vpright  and  reasonable  man  would  give,  if  it  be  not  contrary  to  any 
niie  of  law. 

The  question  was  asked  during  the  argument ;  it  was  answered  by 
ttother  question ;  and  it  was  contended,  that  the  rule  did  not  apply  to 
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the  constnietion  of  wills.  I  ksye  however  met  with  two  instanoeB,  in 
which  it  hai  been  applied  by  eminent  judges.  By  EyrOi  C.  J.  who 
observes,  if  it  had  been  asked  the  testator,  when  he  was  making  the 
disposition,  what  interest  he  meant,  snchson  being  in  venire  m  mere 
&c.  should  have?  I  think  he  would  have  said,  that  such  son  should 
take  a  fee,  &c.  Bos.  and  Pull.  246*7.  So  by  Wilmot^  C.  J.  The 
court  must  put  themselves  in  the  place  of  the  testator,  and  determine 
as  he  would  have  done.  2  Wils.  828.  If  he  had  been  asked,  fto.  he 
certainlj  would  have  answered,  &c.  lb. 

We  would  therefore  be  warranted  in  calling  this  rule  to  our  assist* 
ance,  were  any  assistance  necessary  to  enable  us  to  discover  the  in* 
tention  of  the  testator  expressed  in  this  will.    We  may  suppose  the 
testator  present,  and  that  he  iis  asked,  how  he  intends  his  lands  shall 
go,  if  his  son  Francis  reaches  21,  but  dies  a  few  months  afterwards, 
unmarried  and  without  issue  ?    The  manner  of  his  death  is  entirely  out 
of  the  question.    We  may  well  suppose,  that  if  he  was  a  man  of  plain 
sense,  but  sound  reason  and  understanding,  he  would  smile  at  the  ques- 
tion, and  tell  us,  he  had  provided  for  that  event,  by  as  strong  words 
as  he  knew  how  to  use.    He  is  told,  that  strong  as  his  words  are,  le* 
gal  ingenuity,  by  blending  where  there  is  little  or  no  similitude,  and 
distinguishing  where  there  is  no  difference,  may  raise  doubts,  whether 
the  words  which  he  has  used  be  sufficient  to  carry  his  intention  in  to  ef- 
fect ;  because  decisions  upon  other  words,  somewhat  like  those  in  quss- 
tion,  in  other  wills  (though  indeed  the  whole  context  of  those  other 
wills  was  not  like  that  in  the  present)  have  defeated  the  intentions  of 
testators,  becaose  there  are  tedmical  terms,  or  magical  words  (not  in- 
deed understood  by  one  testator  in  ten  thousand)  by  the  improper  use 
whereof,  or  by  using  words  in  a  sense  in  which  they  are  clearly  under- 
Stood  in  every  other  instance,  ezfiept  in  the  construqtion  of  wills,  the 
intentions  of  not  a  few  testators  have  been  defeated.    Peter  Shits  the 
elder,  would  no  doubt  reply,  that  his  friends  could  not  be  serious:  that 
when  he  served  on  juries,  he  had  often  heard  lawyers  and  judges  say» 
that  law  is  the  perfection  of  reason^  and  the  better  it  is  understood  the 
more  it  is  praised ;  that  old  people  frequently  attempted  to  have  their 
land  kept  for  many  ages,  nay,  forever,  in  their  own  families  \  but  the 
law  showed  its  wisdom  in  saying  this  could  not  be  done,  because  it 
would   prevent  property  from  answering  the  purposes  of  society^ 
if  it  could  not  be  sold  when  the  interest  of  the  owner  requires 
a  sale ;  and  that  he  had  completely  guarded  against  this  objeo^ 
tion,   in  confining  the    restriction  to  the    lives   of  his  two   sons, 
declaring,  that  on  the  death  of  one  of  them  without  issue,  the 
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bad  should  go  to  the  other,  whom  he  directed  by  name  thereupon  to 
pt;  his  sister  500/.  However  in  conseqaence  of  (he  suggestions  of  his 
irieods,  who  never  trifled  with  him,  in  two  days  after  the  will,  he 
loakes  the  codicil,  to  remove,  as  he  believes,  every  possibility  of  doubt. 
When  this  is  done,  he  dies  in  peace,  and  in  perfect  confidence,  that  in 
the  erent  stated,  his  land  would  go  to  his  younger  son,  and  that  500/. 
in  addition  to  the  first  legacy  would  be  secured  (out  of  the  power  of 
Us  eldest  son  to  defeat,  if  he  died  without  issue  under  30  years  of 
age,)  to  his  daughter  and  to  her  children. 

Another  circumstance  deserves  notice.  In  England,  in  cases  of 
intestacy,  (and  wills  are  generally  made  more  or  less  in  correspond- 
encj  to  the  rules  of  intestacy,)  the  real  estate  goes  into  one  channel, 
tti  the  personal  estate  into  another.  With  us,  they  flow  in  the  same 
disDoel.  Testators  have  the  laws  of  their  country  in  cases  of  intestacy, 
in  their  Tiew  when  they  make  their  wills*  Therefore  in  all  cases  not  per- 
bedj  dear,  the  laws  of  intestacy  ought  to  have  great  weight  in  the 
eoastniction  of  wills. 

Again.  In  England,  estates  of  inheritance  are  vested  in  a  very  few 
indiTidQals  indeed,  comparatively  speaking.  Most  of  the  owners  are 
in  the  upper  walks  in  life.  Many  of  them  are,  and  most  of  them 
nght  to  be,  in  some  degree  acquainted  with  the  laws  ef  their  country. 
Most  persons  in  their  stations,  make  their  wills  deliberately,  before 
tfe;  have  any  apprehension  of  danger  of  an  early  death,  and  few  of 
Afln  ire  without  the  assistance  of  counsel ;  all  of  then  may  readil/ 
obtajn  such  assistance.  1  Feame  360.  The  case  is  widely  different 
ioilded  in  PennayWania.  Happily  among  us,  a  great  majori^  of  our 
bmea  are  landholders.  We  well  know,  that  very  few  of  them  make 
their  wills,  until  their  last  sickness.  In  very  many  instances,  legal 
snistance  could  not  be  obtained  in  time  ;  neither  do  persons  in  their 
ititioDs  in  life,  known  that  it  is  necessary.  With  only  plain  conmion 
MDBe  for  their  guide,  every  man  thinks  that  it  is  a  very  simple  thing 
to  declare  who  shall  enjoy  his  property  after  his  decease.  If  in  Eng- 
^d,  the  law  relating  to  the  construction  of  wills,  as  well  as  in  other 
instances,  be  daily  melting  into  common  sense,  more  and  more  disen* 
tingled  firom  the  feudal  fetters,  which  too  long  continued  to  enchain 
A*  indeistanding ;  if  form  gives  way  to  substance,  and  justice  be  no 
l<*gsr  entangled  in  a  net  of  law,  it  would  ill  become  us,  to  let  a  fe«« 
dil  drag-diaia  defeat  the  intention  of  a  testator,  expressed  with  a  saffi« 
Ml  (deimess  and  certainty  in  his  will.  That  intention  however,  eui« 
Mthe  carried  into  effect,  if  it  be  contrary  to  any  dear  and  settled  rale 
^  law,  er  any  deeision  on  the  very  point,  in  every  drcmaitaiiee  whidi 
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become  a  rule  and  land-mark  of  property.  For  it  is  better,  that  the 
intentions  of  many  testators  should  be  defeated,  than  that  the  roles 
and  land  marks  of  property  should  be  rendered  precarious. 

I  have  shown,  that  the  intention  of  the  testator  in  the  present  m- 
stance,  is  expressed  with  clearness  in  his  will,  that  it  is  not  contrary 
to  any  such  rule  or  decision,  and  therefore  it  must  prevail  and  judg- 
ment be  rendered  for  the  defendant. 

Brackenridgei  J.  concurred. 

Judgment  for  the  defendant. 

A  writ  of  error  was  afterwards  brought  to  the  EUgh  Court  of  Errors 
and  Appeals  ;  and  the  judgment  reversed  July  25  1807.  2  Binn.  288. 


Negro  Pbtbb  against  Wiluam  Stbbl. 

JMe^UaiutMmn^mt  on  a  quantum  miruiiy  willUe  by  a  free  negro  for  work,  labour  and 
ieryioe,  against  a  person  who  held  him  in  his  Bervioe,  claiming  lum  aa  a  slave. 

This  was  tried  at  JVisi  Priusj  at  Lancaster,  before  the  late  and 
present  chief  justice.  The  plaintiff  declared  in  a  general  indebitaUn 
assumpsit  for  work,  labour  and  service,  and  on  a  qiuinhivn  meruit. 
It  was  stated,  that  he  was  captured  during  the  late  revolutionary  war, 
within  the  British  lines,  by  the  defendant  then  an  American  officer, 
and  brought  into  Lancaster  county.  The  defendant  there  registered 
him  as  a  slave,  and  after  being  six  months  within  the  state,  he  was  dis* 
charged  by  hcAtas  corpus.  The  action  was  brought  for  renumeration 
for  hit  services,  after  he  had  been  six  months  within  the  state.  The 
defendant  at  the  trial,  excepted  to  the  form  of  the  action,  insisting 
that  trespass  was  the  proper  remedy ;  and  the  court  directed  a  non- 
suit, with  liberty  to  move  in  bank  to  take  it  off. 

It  was  argued  last  term  by  Mr.  Wilson  for  the  plaintiff,  and  Mr. 
IngersoU  for  the  defendant. 

For  the  plaintiff,  it  was  inserted  that  indebitatus  assumpsit  would 
well  lie.  The  party  may  waive  the  tort  and  proceed  for  the  money  really 
due.  Cowp.416  419.1  Burr.  21. 2  Ld.  Bay.  1216.  Indebitatus  as- 
sumpsit for  money  had  and  received,  is  a  liberal  remedy.  2  Bl.  Bep. 
838.  2  Burr.  1012.  The  party  waving  the  tort,  may  proceed  on  an 
implied  contract.  2  Dall.  178.  Proof  of  a  lamb  driven  to  London  and 
sold,  will  support  indebitatus  assumpsit^  unless  in  case  of  its  being 
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itolen ;  for  then  trover  would  be  the  only  proper  action.    Ball.  228. 
Ito.  edit    It  will  apply  to  an  action  i<Nr  the  use  and  occupation  of 

I  house,  for  rent  accmedy  Babsequent  to  the  time  of  demise ;  and 

Heme  profits  maybe  thus  recovered,  though  an  ejectment  is  pending 

for  the  premises.     Gowp.  246.  Suit  on  a  qtuxnium  meruit  will  lie 

kanegro  claimed  as  a  slave,  but  who  was  really  free,  for  work, 

labor  and  service.     Gilb.  Evid.  by  Lofft.  878. 

For  the  defendant,  it  was  contended,  that  the  proper  specific  remedy, 
pmided  by  law  in  sueh  a  case,  was  an  action  of  trespass  vi  et  armis  ; 
or  the  point  of  slavery  might  be  tried  in  a  homine  replegiando.  It 
8  admitted,  that  in  some  instances,  the  plaintiff  may  waive  a  tort,  and 
go  for  damages  ;  but  the  rule  is  not  universal.  IndebitcUus  assump^ 
It/,  in  a  case  like  the  present,  would  be  a  surprize  on  a  defendant.  No- 
iing  is  spread  on  the  record,  to  show  that  the  point  of  slavery  comes 
m  dispute.  Here  the  defendant  claimed  the  plaintiff  as  a  slave,  taken 
mvar,  held  him  by  force,  and  cannot  be  supposed  to  have  agreed  to 
pay  him  wages.  An  assumpsit  will  not  be  implied  against  the  will 
o(  another ;  it  must  be  grounded  either  on  an  express  or  implied  con- 
KQt.  1  Term  Bep.  20.  In  an  action  for  money  had  and  received, 
tkere  most  be  a  privity  between  the  parties  ;  or  there  must* be  a  mala 
fitt^  an  unjust  receipt  of  the  money,  or  at  least  a  receipt  of  it  with- 
out Taluable  consideration.  2  Dall.  54,  5.  In  the  case  of  the  king 
tf  France  against  Robert  Morris,  esq.,  it  was  determined  in  this  court, 
that  a  contract  express  or  implied,  must  be  shown,  to  support  an  action 
of  aeeonnt  render ;  and  the  liability  to  account  for  the  profits  of  anin- 
luit's  lands,  is  an  excepted  case.  Though  a  suit  for  money  had  and 
iwejfed  is  a  favorite  action  in  many  cases,  and  resembles  a  bill  in 
Ofoi^,  yet  it  will  not  lie  against  an  excise  officer  for  an  over-payment. 
Oovp.  69.  Nor  for  money  paid  for  the  release  of  cattle  damage  feas- 
ant, thoogh  the  distress  was  wrongful ;  or  the  verdict  would  not  de- 
cide the  right,  nor  would  the  delEendant  know  how  to  shape  his  defence. 
h.  414. 

Besides,  a  recovery  in  die  present  suit,  could  not  be  pleaded  in  bar 
to  another  action  brought  in  trespass ;  and  so  the  defendant  might  be 
Mly  punished  for  one  act. 

Siippen,  C.  J.  declined  taking  any  part  in  the  decision ;  and  in  this 
tam  Yeates,  J.  delivered  the  opinion  of  the  court,  as  follows : 

This  is  a  motion  to  set  aside  a  nonsuit,  and  the  only  question  is, 
vMier  a  free  negro  may  not  support,  a  general  indebitatus  asaump* 
^  on  a  qiutntum  meruit ^  for  work,  labor  and  service,  against  a  per- 
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son  duBuog,  or  who  formerly  did  claim  to  hold  him  as  a  slave  ? 

On  the  part  of  the  plaintiff  it  has  been  insisted,  that  yrhere  the  party 
has  two  remedies  given  by  the  law,  for  an  injury  done  to  his  person  or 
property,  he  may  elect  which  he  pleases.  That  thought  trespass  and 
false  imprisonment  would  lie,  yet  tndebiffUus  assumpsit  may  also  he 
maintained.  That  the  party  may  waive  the  tort  and  go  for  the  sum 
really  due.  1  Burr.  21.  Cooper  et  at.  v.  Ghit^  et  al.  2  L.  Raym. 
1216.  Lamine  t^  Dorrel.  Fellham  v.  Terry  cited  Cowp.  416, 419.  1 
Term  Bep.  887.  Boll.  128.  Simpson  v.  Gisling,  Cowp.  246.  Chei^ 
V.  Batton,  2  DalL  76,  78.  Haldane  v.  Dache's  ex'tors.  And  it  hta 
been  said,  that  this  form  of  action  is  a  liberal  remedy,  like  a  bill  in 
oquity,  entrapping  no  one  in  form.     2  Bla.  Bep.  880.     2  Burr.  1012. 

The  defendant  has  contended,  that  trespass  is  the  specific  reme^J 
pointed  out  by  law,  and* that  the  point  of  slavery  could  only  be  tried 
in  that  form  of  action,  or  homine  replegiando.  That  the  defendant's 
holding  the  plaintiff  by  force  is  utterly  inconsistent  with  a  contract  ei* 
press  or  implied,  which  must  be  the  ground  of  every  assumpsit.  1  Term 
Bep.  20.  Stokes  et  al.  v.  et  al.  Lewis  et  al.  Ib.dSl,  Birch  v.  Wright. 
And  that  a  recoveiy  in  this  suit  would  not  be  a  bar  to  a  future  action 
of  trespass.  That  surprize  might  be  occasioned  to  the  defendant  in 
this  form  of  action,  and  he  might  not  know  how  to  shape  his  defenea» 
Assumpsit  will  not  lie  against  an  excise  officer  for  an  over  payment  t 
Cowp.  ^9,  Whitebread  v.  Brookbank ;  nor  money  paid  for  the  release 
of  cattle  distrained  for  damage  feasant,  though  the  distress  was  wrong- 
ful.  lb.  414.  To  support  the  suit,  there  must  be  privity  between  the 
parties.     2  Dall.  64,  55.    Bapalje  et  al.  v.  Emoiy. 

I  am  not  disposed  to  break  in  on  the  boundaries  of  actions,  nor  to 
make  any  innovation  therein.  If  the  defendant  would  sustain  any  ii^ 
convenience  or  difficulty  in  the  present  form  of  action,  or  the  plaintiff 
derive  any  advantage  therefrom,  I  should  not  feel  inclined  to  support 
it 

The  argument  of  surprise  in  the  present  suit  is  most  powerful,  if  well 
founded.  Bat  is  not  a  dmnand  for  work  labor  and  service,  an  imme- 
diate notice  to  the  defendant,  that  for  such  time  as  he  claimed  the  plaiiH 
tiff  to  be  in  a  state  of  vassalage,  compensation  to  a  reasonable  extent  is 
sought  for  2  Would  trespass  more  dioroughly  apprise  him  how  to  shape 
his  defence,  than  the  present  form  of  action  ?  On  the  general  issue,  the 
defendant  may  give  every  ihing  in  evidence,  which  shows  that  the  plain* 
tiff  has  no  right  to  recover.    Indeed  in  actions  for  money  had  and  re* 
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WTed,  which  is  a  most  liberal  remedy,  the  objection  as  to  want  of  notice, 
ofthenatoreof  the  demand  on  the  face  of  the  pleadings,  almost  tini- 
forml;  occars;  and  yet  sacliasiumpsitshhre  been  sustained  notwith- 

BtandiDg. 

In  Asdsy  v.  Beynolds  (2  Stra.  916)  detinue  or  treyer  was  open 
(0  the  plaintiff,  irben  money  was  unlawfully  extorted  by  duress  of  goods, 
lid  yet  anuifnpdit  was  held  to  lie«wln  Howard  v.  Wood  (Sir  T.  Jon. 
126.  2  Ley.  245)  and  in  Arris  v.  Stakeley  (Mod.  260)  it  was  held,  that 
vdthitatus  (is^umpsii  would  lie  for  the  rightful  against  the  wrong- 
id  officer,  for  the  profits  of  an  office  as  for  money  had  and  received. 
h  these  cases  it  was  objected,  that  indebiiatus  assumpsit  wonld 
Ji0t  lie  for  want  of  privity,  and  because  there  was  no  contract ;  it  was 
qbIj  s  tort,  ft  disseLsin,  and  the  plaintiff  might  have  brought  an  assize, 
ttd  that  the  defendant  took  the  profits  agunst  the  will  of  the  plain- 
tiff. ''  There  the  question  to  be  tried  was,  whether  the  grant  of  the  office 
lasgoodorbad,  but  that  did  appear  from  the  form  of  the  declaration; 
nor  was  it  possible  for  the  defendant  to  be  apprized,  what  title  the  plain- 
tif  intended  to  set  up.  Again,  it  was  not  the  only  remedy,  for  an  assize 
vOl  lie  for  an  office.''  Gowp.  416.  But  the  several  objections  were 
nwnded  by  the  court;  because  it  is  an  expeditious  remedy,  facilitates 
Ae  recovery  of  just  rights,  and  this  manner  of  action  had  long  pre- 
nilefL  2  Jon.  12S. 

hHitchin  v.  Oampbell,  (2  Bla.  Bep.  829,  880)  it  was  determined 
iax  indebitatus  assumpsit  will  lie  for  the  assignees  of  a  bankrupt 
•gainst  a  creditor  who  has  levied  his  debt  hy  fieri  faeiasy  subsisquent 
to  the  act  of  bankruptcy.  There  Lord  Chief  Justice  De  Grey  observed 
Ait  '^  practice  had  certainly  much  extended  the  action  of  assufnp^ 
itf,  as  a  very  useful  and  general  remedy.  While  the  action  was  in  its 
iabincy,  the  courts  endeavoured  to  find  technical  arguments  to  support 
it  M  by  a  notion  of  privity,  &c.  yet  that  principal  is  too  narrow  to  sup- 
port these  acti(N3S  in  general,to  the  extent  which  they  are  admitted. 
The  assignees  might  have  their  election  or  bring  either  tort  or  contraot, 
J^they  could  not  bring  both ;  and  having  elected  to  bring  trover,  the 
jidgment  in  that,  bars  the  action  otassumpsit^^ 

In  Lamine  v.  Dorrel,  2  L.  Ray.  1216,  the  court  held,  that  if  one 
tsles  goods  to  which  he  has  no  right,  and  sells  them,  the  owner  may 
vaire  Uie  tort  and  recover  the  price  for  which  they  were  sold  in  indebi* 
^otus  assumpsit^  and  that  it  did  not  differ  from  assumpsit  for  the 
profits  of  an  office.  Lord  Chief  Justice  Holt  remarks,  that  ^^  the  defend- 
ant may  plead  recovery  in  this  <(uit  in  bar  of  an  action  of  trover;  because 
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by  the  indebitatus  assumpsit^  the  plaintiff  makes  and  affirms  the 
defendant's  act  to  be  lawfol ;  and  consequentlj  the  sale  of  the  goods 
is  no  conversion."  This  reasoning  is  bigUj  applicable  to  the  case 
before  the  court  That  a  plaintiff  may  dispense  with  a  trespass  or 
wrong,  and  proceed  for  the  sam  really  due,  is  I  apprehend  too  well  estab- 
lished by  the  cases  cited  and  others,  to  be  now  shaken.  But  he  shall 
not  blow  both  hot  and  cold  at  the  same  time.  1  Term  Rep.  887. 

I  proceed  now  to  consider  and  remark  on  the  authorities  adduced  by 
liie  defendant's  counsel. 

In  Whitebread  v.  Brookbank,  Cowp.  69,  Lord  Mansfield  said"  it 
might  be  of  great  inconvenience,  if  the  case  should  hereafter  be  made  % 
precedent,  that  an  action  for  money  had  and  received  will  lie  against  an 
officer  of  revenue  for  an  over  payment."  The  resolution  therefore  is 
founded  on  principles  of  general  policy,  the  revenue  being  materially 
interested  in  the  construction  of  the  statute  of  1  Geo.  3.  c.  7.  §  6, 
granting  a  boun^  on  the  exportation  of  beer,  made  from  malted  com. 
The  present  is  a  mere  controversy  between  individuals. 

In  Lindon  t).  Hooper,  Cowp.  414,  it  was  held  that  an  action  for 
money  had  and  received,  does  not  lie  to  recover  back  money  paid  fw 
the  release  of  cattle  damage  feasant,  though  the  distress  were  wrong- 
ful. The  reasons  are  given;  the  case  is  singular  and  depends  on  a 
peculiar  system  of  strict  positive  law,  which  has  provided  two  precise 
remedies,  replevin  or  trespass,  in  both  of  which  the  plaintiff  must  spei- 
cially  reply  a  right  of  common  or  some  other  title,  as  a  justification  of 
the  cattle  being  where  they  were  taken.  ^^  But  if  assumpsit  might  be 
brought  in  such  a  case,  the  defendant  might  be  surprised  at  the  trial. 

He  could  not  bo  prepared  to  make  his  defence;  he  could  not  tell  what 
sort  of  right  or  common,  or  other  justification  the  plaintiff  might  set 
up.  The  plaintiff  might  shift  his  prescription  as  often  as  he  pleased,  or 
he  might  rest  upon  objections  to  the  regularity  of  the  distress.  Tbo 
plaintiff  can  never  be  suffered  to  throw,  such  a  difficulty  upon  his  adverse 
party.  Besides  as  applied  to  the  subject  matter  of  this  question,  the 
action  for  money  had  and  received  could  never  answer  the  equitable 
end  for  which  it  was  invented,  and  deserves  to  be  encouraged.  For  the 
point  to  be  tried  therein,  whether  the  plaintiff's  cattle  trespassed  on  thi 
defendant's  land,  may  depend  on  the  plaintiff's  right,  or  defendant'! 
right,  or  the  fact  of  trespassing,  or  it  may  depend  on  mere  form.  li 
would  be  unequal  and  unjust,  as  between  the  parties,  to  suffer  assump- 
sit to  be  substituted  in  lieu  of  an  action  of  trespass,  and  would  creati 
inconvenience  by  leaving  rights  of  common  open  to  repeated  litigation 
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tod  depriYing  posterity  of  the  benefit  of  precise  judgments  upon  rec- 

Lord  Uansfield  father  obsenred,  that  ^^  there  was  a  material  dis- 
tiactioii  between  the  case  then  before  the  court  and  the  instances  al- 
hded  to  at  the  bar,  where  the  plaintiff  is  allowed  to  waive  the  trespass 
and  bring  the  action  for  money  had  and  received.  In  the  latter,  the 
relief  is  more  favorable  to  the  defendant.  He  is  liable  to  refund  only 
ikt  he  has  actually  received,  contrary  to  conscience  and  equity;  and 
Ae  plsintiff,  by  electing  this  mode  of  action,  eases  the  defendant  of 
ipeciftl  pleading,  and  ^takes  the  risk  of  being  surprized  upon  him- 
8elf.» 

On  the  most  careful  consideration  of  this  case,  I  aifi  satisfied  that 
DOt  I  single  reason  which  influenced  the  court's  decision  in  Lindon  v. 
Hooper,  applies  to  the  case  now  before  us ;  and  that  all  the  grounds  of 
sofeing  assumpsits  to  be  brought  where  the  wrong  is  dispensed  with 
mdte  m  the  present  instance,  and  fortify  the  mode  of  action  which 
bis  been  pursued. 

The  observation  of  the  court  in  Rapalje  et  al.  v.  Emory,  2  Dall. 
54,  55,  goes  merely  to  the  identifying  of  money  and  tracing  it  into 
die  hands  of  an  utter  stranger,  according^to  the  distinction  laid  down 
inCowp.  200. 

Where  one  does  work  for  another  by  compulsion,  whom  he  is  under 
00  legal  or  moral  obligation  to  serve,  the  law  will,  I  think,  imply  and 
nise  a  promise  on  the  part  of  the  person  benefited  thereby,  to  make 
bim  a  ressonable  recompence  ;  and  as  I  have  not  been  able  to  discover 
say  solid  ground  of  objection  against  the  plaintiff's  sustaining  the 
foim  in  which  this  action  has  been  conceived,  I  am  of  opinion  that 
the  nonsuit  should  be  set  aside,  and  the  costs  to  await  the  determina- 
tion of  the  suit  Of  the  merits  of  the'  plaintiff's  demand,  the  jury  are 
ths  constitutional  judges. 

Smith  and  Brackenridge,  Justices,  concurred. 

Nonsuit  set     side  and  new  trial  awarded. 

On  the  ensuing  day.  Smith,  J.  expressed  himself  thus  During  the 
leeess  of  the  court,  I  employed  myself  in  examining  this  case  with 
■OR  attention  than  I  had  done  before.  I  do  not  hold  myself  bound 
hj  the  opinions  of  any  judges,  however  eminent,  further  than  such 
opinions  accord  with  my  own  judgment,  unless  those  opinions  have  be- 
Mme  roles  of  property :  but  I  certainly  will  not,  without  due  consid- 
eration, dissent  from  the  opinion  given  by  another  judge,  especially 
^  Ae  late  and  present  Chief  Justice.    THiere  they  have  both  joined 
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in  an  opinion  it  behoves  me  to  weigh  it  with  all  the  attention  whioli 
my  abilities  enable  me  to  give  it,  before  I  give  an  opposite  opinion, 
and  to  support  saeh  opposite  opinion  on  cle«r  principles  of  law. 
Both  the  Chief  Jostiees  joined  in  opinion,  that  the  present  action  can- 
not be  supported  and  dtreeted  a  nonsuit. 

After  my  opinion  had  long  waivered,  I  declared  tiiat  die  indinadon 
of  it  was,  that  the  nonsuit  should  be  set  aside.  Although  that  in- 
clination still  continues,  in  order  that  the  question  may  be  more  delib- 
erately discussed,  my  judgment  is  not  satisfied. 

I  have  duly  considered  all  the  cases.  Not  one  of  them  in  my  opinioD 
completely  applies.     In  all  of  them,  the  benefits  acquired  by  the  de« 

fendant  were  without  or  i^ainst  the  will  of  the  plaintiff!  In  the  pre- 
sent case,  it  does  not  appear  to  as  that  the  plaintiff  served  the  defcDdant 
by  constraint,  or  continued  by  his  bare  permission  to  reside  with  him: 
it  does  not  appear  that  the  defendant  would  have  kept  the  plaintiff  in 
his  house,  if  he  had  supposed  he  would  have  claimed  wages.  The 
probability  is,  that  the  detention  was  founded  on  a  mistake  of  both  sides. 
If  the  merits  can  be  completely  gone  into  in  the  present  form  of  action 
we  ought  not  to  turn  the  parties  round  to  another  action,  but  we  oogfat 
to  enable  them  to  enter  fully  into  the  merits  ;  for  which  purpose  I 
propose  this  addition  to  the  rule  to  set  aside  the  nomsuit,  that  the  par- 
ties be  at  liberty  to  plead  specially,  or  to  add  the  plea  of  the  statute  o} 
limitations.  Unless  this  addition  be  made  to  the  rule,  I  withdraw  my 
consent  to  it. 

It  is  as  much  my  delight  as  it  is  my  duty,  to  correct  any  opinion, 
which  more  mature  consideration  leads  me  to  think  liable  to  objection 
as  it  is  to  be  decisive,  when  I  am  convinced  that  my  opinion  is  well 

founded. 

Yeates  and  Brackenridge,  Justices,  readily  agreed  to  the  addition 

to  the  nile,  that  the  defendant  should  be  at  liberty  to  plead  de  novoy 

and  the  rule  to  set  aside  the  nonsuit  was  made  absolute. 


Thomas  Fisher  against  John  Hydb. 

Oae  arrested  after  being  diaeharged  uader  aa  insolveni  act  of  New  York,  whose  courts 
do  not  respect  diachargea  under  the  FennBylvania  bankrupt  or  inaolTODt  act,  shall  not 
be  discharged  on  common  bail. 

Thb  defendant  was  arrested  on  a  capias  out  of  this  court,  and  in 
September  term  last,  Mr.  T.  Ross  obtained  a  rule  to  show  cause  why 
he  should  not  be  discharged  on  common  bail.  He  then  produced  the 
discharge  of  the  defendant,  on  the  7th  April  1797,  by  Morgan  Lewis 
esq.  one  of  the  judges  of  the  Suprenie  Court  of  Judicature  of  the  state 
of  New  York,  (under  an  act  of  assembly  of  that  state,  passed  2l8t 
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March  1788,  giving  relief  in  cases  of  insolvency,  )  from  all  debts  due 
at  the  time  of  his  assignment,  or  contracted  for  before  that  time, 
though  payable  afterwards.  The  defendant  relied  on  the  case  of 
ffilyard  and  Pippet  y.  Greenleaf,  in  this  court,  March  term  1800, 
wherein  the  then  defendant  was  discharged  on  common  bail,  in  con- 
seqaence  of  his  being  discharged  under  an  act  of  insolvency,  passed  in 
Maryland.  The  court  there  considered  themselves  bound  by  the  de- 
dsion  of  Miller  v.  Hall,  (  1  Dall.  229,)  and  governed  themselves  ac- 
cordingly.    That  and  the  principle  case  are  precisely  similar. 

Mr.  Kawle  for  the  plaintiff  showed  cause.  This  is  an  action  of 
trover  for  certain  bonds  delivered  to  the  defendant,  and  the  evidence 

of  conversion  is  subsequent  to  his  discharge  under  the  New  York  laws. 
Besides  the  courts  of  New  York  do  not  regard  discharges  either  under 
oar  bankrupt  or  insolvent  laws.  This  appeared  in  the  case  of  Thomas 
Nixon  Y.  Charles  Young,  tried  in  this  court  in  December  term  1796. 
There  the  defendant,  after  judgment  recovered  against  him  in  the 
Mayor's  Court  of  New  York,  obtained  a  certificate  of  conformity 
under  a  commission  of  bankrupt  issued  against  him  in  Pennsylvania. 
He  was  afterwards  taken  in  execution  on  the  judgment,  and  applied  to 
eminent  counsel  to  obtain  enlargement  under  his  certificate,  but  was 
assured,  that  the  Mayor's  Court  would  pay  no  regard  ta  his  certifi- 
cate. Besides  this,  the  Supreme  Court  of  the  United  States,  in  two 
late  instances,  Emory  v.  Greenough,  and  Greenleaf  v. .  Banks,  *  have 
shown  a  strong  inclination  to  disregard  certificates  of  conformity  to  the 

*The  reporter  haa  been  fiiTored  by  Mr.  Tilghmaii,  with  the  foUowing  statements  of 
tiwse  cases: 

Samuel  Bmory,  a  dUxen  of  Massachusetts  Bay,  entered  into  a  contract  with  Green- 
oagh,  of  the  same  state.  Emory  removed  to  Pennsylyania,  because  a  bankrupt,  aad 
obtained  a  certificate.  Emory  being  found  in  Massachusetts,  was  arrested  by  Green- 
QQ^  on  the  contract  in  Massachusetts.  Emory  pleaded  the  certificate  in  bar,  and 
judgment  was  rendered  in  the  Circuit  Court  of  the  United  States  for  Greenough. 
Smory  brought  a  writ  of  error,  and  the  same  was  argued  in  the  Supreme  Court  of 
the  United  States,  by  Lewis  IngersoU  and  Dallas,  for  the  plaintiff  in  error,  and  by 
E.  TQgfaman,  for  the  defendant  in  error.  The  court  inclined  strongly  in  favor  of  the  de- 
fendant in  error.  Mr.  IngersoU  was  to  argue  the  case  further,  but  the  judgment  was 
rererted,  the  Supreme  Court  of  the  United  States  being  of  opinion,  that  there 
did  not  appear  a  jurisdiction  of  the  cause  in  the  Circuit  Court,  the  plaintiff  there  not 
being  stated  to  be  a  citizen  of  Massachusetts  Bay. 

Greenleaf  y.  Banks.  In  Supreme  Court  of  the  United  States,  February  term  1800. 
Error  to  the  Circuit  Court  of  Virginia.  Greenleaf  had  been  discharged  under  a 
special  insolvent  law  of  Maryland,  and  pleaded  that  discharge  in  bar.  But  judgment 
was  given  for  Banks  in  the  Circuit  Court  of  Virginia.  On  error  brought,  the  cause 
vas  to  have  been  argued  by  IngersoU  and  W.  Tilghman,  for  the  plaintiff  in  error, 
and  by  E.  Illghman,  for  the  defendant  in  error,  but  there  being  only  four  judges 
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bftnkrapt  laws,  or  discharges  under  the  insolveint  sets  of  one  state, 
▼hen  pleaded  in  bar  of  debts  in  another  state. 

The  court  said,  thej  well  recollected  the  circumstances  disclosed  in 
Nixon  T.  Young ;  and  unless  it  dearly  appeared,  that  the  courts  of 
I^ew  York  paid  regard  to  discharges  under  our  bankrupt  and  insolvent 
laws,  the;  declared  that  on  principles  of  reciprocity,  they  could  not 
respect  discharges  under  their  laws.  At  the  instance  of  the  defendant's 
counsel,  they  gave  further  lime  to  make  inquiries  as  to  this  point. 

The  argument  being  resumed  this  term,  and  it  being  admitted  that 
by  the  practice  of  the  courts  in  New  York,  no  regard  was  paid  to  cer- 
tificates of  bankruptcy  under  the  laws  of  Pennsylvania,  the  court  dis- 
oharged  the  rule,  and  directed  that  the  defendant  should  give  bail. 


J.  L.  BujAO,  indorsee  of  Bbnjamin  [Morqan  agcunst  Benjamin 

Morgan. 

Services  of  a  Bummons  by  leaving  a  copy  with  defendantVpartner,  with  whom  he  has 
lived,  before  he  went  abroad  on  a  trading  coneem,  fVom  whence  |he  is  daily  expected 
to  return,  and  has  his  children  now  living  with  'him,  is  good. 

SuBfMONS  case.  Sheriff  returns  summons  served  by  leaving  a  copy 
with  Chandler  Price,  the  defendant's  partner,  at  his  last  place  of 
abode.  Rule  to  show  cause,  why  the  service  of  the  summons  should  not 
be  set  aside. 

It  was  admitted  by  Mr.  Todd  for  the  plaintiff,  and  by  Mr.  M'Kean 
for  the  defendant,  that  the  defendant  carried  on  business  in  the  city 
with  his  partner  Price,  lived  with  him  until  he  went  on  a  trading  con- 
cern to  the  Natchez  one  year  ago,  from  whence  he  is  expected  back 
daily,  and  that  his  children  now  actually  live  with  him. 

Per  cur.    The  defendant  cannot  be  arrested,  because  not  within  the 

state  ;  he  is  not  subject  to  a  domestic  attachment,  because  he  has  not 

absconded ;  nor  to  a  foreign  attachment,  because  clearly  he  is  an  iq- 

habitant  of  the  state.  1  Dall.  153.     His  home  is  within  the  citj  of 

Philadelphia. 

The  rule  must  be  discharged. 

on  the  bench,  and  two  of  them  declaring  that  they  had  given  judgments   sioular  to 

that  in  question,    the  cause  was  continuei.    In  JAugust  term  1800,   Greenleaf  having 

learned,  that  the  opinions  of  a  majority  of  the  judges  had  been  given  against  him,  dis- 
continued the  cause. 

It  was  supposed  to  hare  been  an  amicable  matter  between  Oreenleaf  and  Banks,  in 
order  to  settle  the  question.  Mr.  E.  Tilghman  intended  to  hare  made  a  particular  ob- 
jection to  the  law  of  Maryland,  that  the  same  ought  not  to  be  respected  by  a  sister 
state,  if  the  argument  had  been  proceeded  in. 
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AT  A  CIRCDIT  COURT,  AT  CHAMBBB8BURGH,  OCTOBER 

1801. 

COBAM^  TBATBS  Am  SMITH,  JUSTIdlB. 


JosspH  Cook  against  John  Nbaff. 

Owner  of  a  sUTe  entering  Lis  negro  in  the  county  wbereln  he  livee,  without  expiess- 
iog  the  county,  the  registry  is  valid.  In  a  suit  for  the  consideration  of  a  alare  re- 
commended as  honest,  purchaser  cannot  give  evidence  of  his  being  suspected  of 
felony. 

Casb  on  two  promissory  notes,  the  one  for  20/.  the  other  for  50A 
payable  on  different  days. 

The  defendant  purchased  a  mnlatto  named  Bob,  from  the  plaintiff  ap 
a  slaVe  for  life.  He  contended,  that  the  registry  of  him  was  imper,- 
feet  and  invalid,  and  that  he  was  entitled  to  his  freedom,  the  entry  by 
the  derk  of  the  peace  of  Camberland  county,  (before  the  county  of 
Franklin  was  taken  off  from  it,)  omitting  the  county  of  Cumberland, 
wherein  the  owner  lived,  and  being  in  these  words :  ^^  28d  October 
1780,  Bob,  a  mulatto  slave  for  life,  aged  6  years,  entered  by  Joseph 
Cook  of  Antrim  township,  farmer,"  The  transcript  of  the  record 
was  not  on  stamped  paper,  agreeably  to  the  act  of  congress  of  the  6th 
July  1797. 

By  the  court.  We  cannot  receive  the  paper  offered  to  us  in  evidence, 
die  same  not  being  on  stamped  paper,  as  the  act  of  congress  directs. 
Bat  admitting  diat  we  had  the  entry  duly  before  us,  we  have  no  doubts 
of  its  validity,  though  the  county  is  not  expressed  therein.  It  is 
^ed,  that  Cook  lived  in  Cumberland  county  at  the  time,  and  we 
know  of  no  other  county,  which  contained  a  township  named  Antrim 
in  it.  He  has  delivered  to  the  clerk  of  the  peace  of  the  county  in 
which  he  inhabited,  his  name,  surname,  occupation,  place  of  residence, 
the  name  of  his  slave  for  life,  his  age,  &c.  All  the  evils  intended  to 
he  gaarded  against  by  the  legislature,  in'  the  act  for  the  gradual  aboli- 
tion of  slavery,  are  obviated  by  this  return  and  it  would  be  an  unwar- 
rantable refinement  to  say,  that  under  such  a  registry,  the  mulatto  was 
entitled  to  liberty. 

The  defendant  then  proved  by  a  witness,  who  was  present  at  the 
sale,  diat  the  plaintiff  had  highly  recommended  the  slave,  and  sold  him 
S8  a  trusty,  honest  fellow ;  and  offered  to  show  by  another  witness, 
that  in  consequence  of  his  being  suspected  of  felony  committed  before 
the  sale,  he  was  taken  from  the  service  of  the  defendant. 


362  CASES  IN  THE  SUPREME  COURT  [1801 

Bat  the  court  said,  there  was  a  material  difference  between  the  local 
circumstances  of  thia  state  and  of  Great  Britain.  It  would  be  an  out- 
rage on  common  sense  to  suppose,  that  what  would  be  deemed  waste 
in  England,  could  reccfive  that  appellation  here.  Lands  in  general 
with  us  are  enhanced  by  being  cleared,  provided  a  proper  proportion 
of  woodland  is  preserved  for  the  maintenance  of  the  place.  If  the 
tenant  in  dower  clears  part  of  the  lands  assigned  to  her,  and  does  not 
exceed  the  relative  proportion  of  cleared  land,  considered  as  to  the 
whole  tract,  she  cannot  be  said  to  have  committed  waste  thereby. 

Yerdiot  for  the  demandanta* 
Mr.  Bowie,  for  the  demandants. 

.  Mr.  Hamilton,  for  the  tenants. 


-»♦ 


AT  A  CraCUlT  COURT,  AT  SOMERSET,  OCTOBER  1801. 

COKAH,  TKAIES  ASD  QMHH,  JDSHCXS. 


\ 


PxTEB  KtmmwTi  against  Jobbpb  Lichtt. 

If  one  sellB  an  unaoand  hone,  knowingly,  and  oonceals  that  drcamstanoe  and  receiTas 
^  a  sound  prioe»  he^to  answeraUo  for  the  deceit;  alitor,  if  he  wasi^torant  that  theh<»i9 
.  wrs  unsound :  but  if  one  sells  with  warranty,  he  is  answerable,  whether  he  knew  the 
horse  to  be  unsound  or  not. 

-  Oass  for  selling  an  unspund  horse,  the  defendant  affirming  him  to 
be  sound,  though  he  had  at  the  time  of  sale  the  disorder  called  the 
yellow  water. 

'After  arguments  of  counsel,  the  court  declared  the  law  to  be,  that 
where  one  sells  an  unsound  horse,  knowing  him  to  be  disordered  at 
the  time  of  sale,  and  conceals  that  circumatande  from  the  porchanr, 
but  recMves  a  price  from  him,  which  the  purchaser  would  not  have  goq- 
s^ted  to  give,  miless  for  a  sound  horse,  the  vendee  may  recover  dama<»' 
ges  from  die  vendor  for  this  deceit ;  aUter^  where  the  seller  was  wkol^ 
ly  ignwant  of  the  horse's  being  disordered.  But  if  one  sdls  a  hoiMy 
wartantii^  him  to  be  sound,  di6  contract  will 'bind  the  vendor,  whether 
he  wiis  ignorant  at  the  time  of  the  horse's  being  disordered  cht  not. 

Verdict  for  llie  defendant.    ^ 

Messrs.  Woods  and  Riddle,  jtiro  quer. 

Messrs.  Dunlap  and  Weigley,  pro  def, 
'  Vide  1  Pow.  Contracte  ISQ.  1  Lev.  102.  1  Sid.  146:  1  Salk.  211, 
2  Ld.  Raym.  1118.  Telv.  20.  Cro.  Jac.  4.  Espin.  629. 


r^ 
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Bbkun  Boad. 

The  review  of  a  road  is  a  matter  of  right 

^  Ok  a  certiorari  to  remove  all  proceedings  respecting  a  road,  froni 
the  town  of  Berlin  to  Leidig's  mill. 

It  appeared,  that  on  a  petition  for  the  road  to  September  sessioni 
1800,  viewers  had  been  appointed,  who  returned  to  the  December  ses* 
lions  following  a  certain  road  by  courses  and  distances  for  and  as  a 
public  road.  That  the  court  continued  the  return  under  advisement 
until  February  sessions  1801,  when  a  petition  was  presented  for  a  re*" 
view,  which  the  court  rejected  and  confirmed  the  return;  It  was  now 
said,  that  the  review  had  been  prayed  for  by  persons  who  were  not  in- 
terested therein ;  but  on  examination  of  the  duplicates  of  assessmentSi 
the  assertion  appeared  to  be  unfounded. 

The  court  now  reversed  the  proceedings  because  the  petition  for  die 
review  by  several  of  the  inhabitants  of  Southampton  and  Brother'^ 
Valley  townships  had  been  duly  filed,  previous  to  the  road's  being  con- 
firmed. It  has  been  long  settled,  that  the  review  of  a  road  b  a  matter 
of  right.     SeelDall.ll. 


-*♦ 


AT  A  CIRCUIT  COURT,  AT  UNIONTOWN,  OCTOBER  1801. 

COJUM,  YSATBS  AHB  SMITH,  JUSTICES^  . 


Rbsfublica  against  lisvr  Arnold,  Bekjamin  Aunold  and  James 

Arnold. 

Baiea»  wfpm  underthe  act  of  ITSa,  does  not  lie  to  the  bail  of  one  charged  with  a  criin^ 
isal  matter.  ' 

-  .  '    •  »       ■  ■  • 

If  persoDB  indicted  keep  the  state  witnesses  oat  of  the  way,  they  are  not  entitled  ta 
be  discharged,  though  two  sessions  hare  intetvened,  under  the  act  of  1785. 

On  motion  for  a  habeiM  corpus j  the  deposition^of  Levi  Arnold  was 
nad,  stating,  that  on  the  Sd  Febraarj  1801,  Benjamin  Arnold  andi 
kiouelf  were  committed  to  the  gaol  of  Fayette  covnty,  on  sospicion  of 
burning  the  barn  of  Nathaniel  Breading^  esq«,  or  being  aocessaries 
tkoreto,  and  that  James  Arnold  was  admitted  to  bail ;  that  at  the 
March  sessions  following,  an  iikdietment  was  found  by  the  gr«id  jnrj 
igsiast  Jos^  Gaims,  as  principal  in  the  said  arson,  and  against  him* 
fdf  aad  the  tito.deftndatits  as  acoessari^s  before  the  &ot,'  in  the  Gom^ 
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of  General  Qaarter  Sessions  of  the  peace  ;  that  a  precept  for  holding  a 
Conrt  of  Oyer  and  Terminer  and  General  Jail  Delivery,  issued  to  the 
June  sessions  following,  when  the  defendants  were  ready  for  their 
trial  with  their  witnesses ;  but  that  Cairns,  die  principal,  not  being 
taken  on  the  process,  the  indictment  was  continued  and  the  defendants 
admitted  to  bail ;  that  another  Court  of  Oyer  and  Terminer  was  held 
in  September  sessions  following,  when  the  defendants  .wero  again 
ready  for  trial  with  their  witnesses,  but  Cairns  having  fled,  the  trial 
was  postponed,  and  die  defendants  again  entered  into  recognizances 
for  dieir  appearance. 

The  court  remarked,  that  application  should  be  made  to  the  justices 
of  Oyer  and  Terminer  for  relief.  If  there  was  no  prospect  of  appre* 
bending  the  principal,  and  no  special  circumstances  could  be  shown 
against  the  defendants,  such  as  concealing  of  the  principal,  or  keeping 
him  or  the  witnesses  out  of  the  way,  they  would  certainly  discharge 
the  defendants  from  bail,  as  was  done  in  the  case  of  James  Young  v. 
Jack,  in  Franklin  county,  or  if  they  deemed  them  to  be  dangerous 
characters,  would  bind  them  over  to  the  peace. 

The  counsel  on  both  sides  answered,  that  this  application  had  been 
made  and  refused,  and  that  they  had  been  expressly  referred  to  this 
court,  by  the  justices  of  Oyer  and  Terminer,  at  their  last  sessions. 

Several  depositions  were  then  read,  tending  to  show  on  the  part  of 
the  defendants,  their  innocence  and  the  improbability  of  the  charge 
made  against  them  ;  and  on  the  part  of  the  commonwealth,  that  the 
defendants  had  threatened  the  state  witnesses,  and  assisted  in  the  es* 
cape  of  Cairns,  the  principal,  from  justice, 

Mr.  Ross  for  the  defendants  moved,  that  a  habeas  corpus  might 
issue  to  the  bail,  that  they  might  be  discharged  from  their  recogni- 
zances. The  defendants  were,  in  a  legal  sense,  under  actual  confinement 
tod  restrained  of  their  liberty ;  their  bail  might  surrender  them.  The 
8d  section  of  the  act  of  18th  February  1785,  expressly  directs,  that  if 
a  person  committed  for  treason  or  felony,  shall  not  be  tried  the  first 
sessions  after  his  commitment,  he  shall  on  the  last  day  of  the  sessions 
be  admitted  to  bail  unless  it  shall  appear,  that  the  witnesses  for  the 
commonwealth  could  not  then  be  produced ;  and  if  he  shall  not  be 
tried  at  the  second  sessions,  unless  the  delay  happen  on  his  ap* 
plication,  or  with  his  consent,  he  shall  be  discharged  from  im* 
prisonment  2  DaU.  Bt  Laws  243,  This  law  is  obligatory  on 
the  court  and  takes  away  all  diseretion.    It  is  couched  in  strong 
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terms,  ^^  it  shall  and  may  be  lawful  far  the  jostices,  and  they  are  here* 
by  required,"  kc  Should  a  defendant  be  guilty  of  improper  prac- 
tices, by  tampering  with  witnesses,  or  preyenting  their  appearance  to 
ghe  evidence,  he  is  obnoxious  on  that  score  to  a  prosecution  for  the 
misdemeanor,  but  is  legally  entitled  to  a  discharge  from  the  crime  laid 
sgtinst  him.  Here  th»  indictment  originated  in  the  Quarter  Sessions, 
sod  two  sessions  of  Oyer  and  Terminer  have  passed  over  without 
hinging  the  defendants  to  trial. 

Mr.  Campbell  for  the  commonwealth  opposed  the  motion.  Here 
Issbeen  no  oppression,  or  unreasonable  delay  on  the  part  of  the  state. 
It  is  a  well  known  principle  of  law,  that  accessaries  cannot  without 
their  coDsent,  be  tried  before  the  principal.  They  have  refused  that 
eoQBe&t,  and  therefore  have  no  grounds  to  complain  of  the  delay. 

The  3d  section  of  the  act  extends  only  to  principals,  not  to  acceesa* 
nes ;  the  words  are  *^  if  any  person  shall  be  committed  for  treason  or 
Mony,"  &c  Nor  does  this  part  of  the  act,  (which  is  borrowed  from 
the  British  statute  of  81  Gar.  2,  e.  2,  called  the  habeas  corpus  act,  3 
Bnf.  Stat.  397)  refer  to  any  other  cases,  than  where  the  party  applying 
isingaoU  in  actual  custody.  The  first  section  runs,  ^4f  any  person 
dksll  be  or  stand  committed  or  detained  for  any  criminal  or  supposed 
erimiDal  matter,  "  &;c.  The  habeas  corpus  is  to  be  directed  to  the 
poson  in  whose  custody  the  prisoner  is  detained  ;  there  is  to  be  a  pay* 
BMotor  tender  of  the  charges  of  bringing  the  said  prisoner,  &;c.,  the 
word  prisoner  being  used  throughout  this  section,  and  also,  in  the  2d 
lad  3d  sections. 

Besides,  it  has  been  preyed  by  the  depositions,  that  highly  improper 
ftreats  have  been  thrown  out  by  the  defendants  against  the  witnesses 
OD  the  part  of  the  prosecution,  and  there  are  strong  colorable  grounds 
to  believe,  that  they  have  aided  in  the  escape  of  the  principal  offender. 
Under  such  special  circumstances  the  Court  of  Oyer  and  Terminer 
dearly  possessed  the  power  of  continuing  the  parties  under  recogni- 
ttaee. 

By  (he  court.  There  can  be  no  difficulty  in  saying  that  if  princi- 
pib,  the  superior  offenders,  are  entitled  to  the  benefits  of  the  law  of 
1785,  the  accessaries,  who  are  in  inferior  grades  of  criminality,  must 
We  the  same  pretentions. 

Teates,  J.  was  of  opinion,  that  the  second  objection  on  the  part  of 
the  commonwealth  was  well  founded.  The  provisions  in  the  first 
tiretve  sections  of  the  law  of  1785,  all  go  to  the  cases  of  person 
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Gommitted  or  detained  for  any  criminal  or  sapposed  criminal  matter^ 
to  prisoners  in  actual  custody  of  some  c&cer  of  justice.*  The  IStfa 
and  14th  sectiofis  are  not  to  be  found  in  the  British  statute  of  81  Car* 
2,  c.  2,1  and  are  Taluable  improvements  of  the  rights  and  liberties 
of  citistns  ;  but  they  do  not  respect  commitments  for  criminal  mattsr« 
The  8d  section  of  the  act  directs  that  the  justices  of  X)yer  and  Tenni* 
ner  shall  on  the  last  day  of  the  term,  next  after  the  commitment  of  the 
party  who  shall  not  be  indicted  and  tried,  set  at  liberty  the  said  prison^ 
er,  upon  bail,  &c.  This  clearly  shows,  that  the  legislature  did  not 
eontemplate  a  party  admitted  to  bail,  as  a  prisoner  under  commitmttt, 
besides  confining  the  authority  and  requisition  so  to  act,  solely  to  di4 
eourt,  before  whom  the  prisoner  is  to  receive  his  trial.  Would  not  # 
habeas  corpus  y  directed  to  the  bail  of  a  supposed  (lender,  be  per* 
f  ectly  novd  ?  Gould  we  <Mr  either  of  us  do  an  act,  which  would  amount 
to  a  legal  discharge  of  the  recognisances  in  the  court  of  Oyer  and 
Terminer  ? 

Smith,  J.  said,  that  the  inclination  of  his  mind  was,  that  the  Aoieos 
corpus  would  not  lie  to  the  bail ;  but  declined  giving  any  decided  opin* 
ion  on  the  point. 

By  the  court.  We  have  no  doubt  of  ihe  powers  of  the  court  of 
Oyer  and  Terminer  of  retaining  the  defendants  under  bail,  to  answer 
the  indictment,  if  their  minds  were  satisfied,  either  that  the  witnessed 
were  kept  out  of  the  way  by  the  procurement  or  threats  of  the  defend* 
ants,  or  that  they  had  prevented  the  arrest  of  the  principal.  It  woul4 
be  monstrous  to  suppose,  that  the  parties  by  their  own  improper  con- 
duct, should  elude  the  punishment  for  a  superior  offence,  by  subjecting 
themselves  to  a  prosecution  for  misdemeanor.  We  must  refer  the  de* 
fondants  to  the  Court  of  Oyer  and  Terminer,  who  are  best  acquainted 
linth  the  circumstances  of  the  case.  There  they  will  not  be  treated 
with  oppression ;  but  if  the  public  interests  and  safety  require  it,  th^ 
will  administer  that  preventive  justice.  Which  the  laws  of  the  govern- 
ment empower  them  to  exercise; 


Motion  denied. 


«A  oonBtable  ill  within  the  habitm  wrpii$  act.  1  Stra.  1S7 
f  Vide  new  ed.  of  Bac.  Abr.  YoL  8.  p.  18. 


••  * 
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William  Bobikson  assignee  of  Aisxaitdbr  Ajufsx&ONa  agcunat^ 

BxNJAMiN  Bball  and  Henry  Bussbl. 

Bead  by  A  and  B  to  G  assigned  to  D.   A  Joint  bill  by  Band  G  assigned  after  the  death 
tf  E  to  A  before  assignment  to  D  is  a  good  set-off  against  the  bond  sued  bj  D.  ^ 

Case  stated  for  the  opinion  of  the  court. 

On  the  20th  July  1800,  the  present  suit  was  commenced  on  a  bond 
gi?ea  by  the  defendants  to  Armatrong,  daied  the  6th  May  1799,  and 
inly  assigned  to  the  plaintiff  on  the  30th  June  1800. 

The  defendants  plead  payment  with  notice  of  a  set-off.  They  daim 
I  defalcation  of  a  joint  bill  by  William  Cameron  (since  deceased)  and 
Alezander  Armstrong  aforesaid,  to  Andrew  Baine,  for  the  payment  of 
86^.  5^.  6d,  on  the  9th  October  1799,  and  duly  assigned  to  the  said 
Benjamin  Beall  on  the  28th  February  1800.  Cameron  the  co-obligor 
&d  before  the  times  of  either  of  the  assignments. 

The  question  submitted  to  the  court  was,  whether  Ae  bill  in  the  hands 
ef  Beall  the  defendant,  ought  not  to  be  allowed  as  a  set-off  against 
die  bond  in  the  hands  of  Robinson  the  plaintiff  ? 

Ur.  Kennedy  for  the  plaintiff  objected,  that  the  bill  intended  to  be 

te&olked,  was  joint  and  between   other  parties,    viz.  Cameron  and 

Annatrong  as  obligors,  and  Baine  as  obligee.      The  demands  must  be 

^Btoal,  and  such  as  are  due  in  the  same  rights    Bull.  17&.    Espin* 

)38.    Ko  set-off  is  allowed,  where  the  demand  is  in  aucfer  droit.  lb.: 

1  Tex.  208.  2  Espin  Bep.  594.    It  is  true,  there  are  exceptions  in  the 

Wes  of  sunriving  partn^s.     A  debt  due  to  a  defendant,  as  a  surviying. 

pirt&er,    may    be  set    off  against    a  demand  on  him  in  his   own 

nght.    5  Term  Bep.  493.     Because,  the  defendant  might  have  de-, 

ctved  against  the  plaintiff  for  this  demand,  and  also  for  any  sum  du<^ 

to  him  separately ,  if  any  such  had  been  due.  lb.  3  Term*Bep.  433.  So 

•debt  due  from  the  plaintiff  as  surviving  partner,  to  the  defendaiit, 

ttf  be  set  off  against  a  debt  due  from  the  defendant  to  the  plantafl^ 

ia  his  own  right.  6  Term  Bep.  582.    But  these  oases  are  distinguish'^ 

ibie  from  the  present.    Besides,  this  is  the  case  of  a  bona  fide  assiguf^ 
Best. 

Mr.  Lyon  for  the  defendant  answered,  that  the  plaintiff  by  his  assign-r 
neat  took  the  bond  subject  to  all. the  equity  and  defalcation,  which  i<^ 
evried  in  the  hands  of  the  obligee.  Cameron  died  before  his  bill  wai, 
HBignedin  February  1800,  and  the  remedy  by  Beall  the  ass^nee  was 
transferred  solely  as  against  Armstrong.  The  joint  nature  of  the  bill, 
Via  destroyed  by  Cameron's  death.    And  Beall  possessing  this  demanct 
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against  Armstrong  antecedent  to  the  assignment  of  the  bond  by  the  lat- 
ter to  the  plaintiff,  must  be  entitled  to  a  defalcation.  Armstrong's  assign- 
ment wonld  not  j)ttt  Beall  in  a  worse  situation,  than  he  was  before. 

By  the  court.    There   can  be  no  doubt,  but  circumstanced  as  this 
case  is,  the  bill  is  a  good  set  off  against  the  bond. 


AT  A  OIROUrP  OOURT,  AT  WASHINGTON,  NOVEMBER  1801. 

OORAH,  YBATS8  AND   SMirH,    JUSTIOBS. 


-♦^ 


Lessee  of  Edward  Samms  against  Hbnrt  Albxakder. 

BWdenoe  of  the  debt,  on  which  a  sherifPs  sale  of  lands  was  founded,  being  paid  pre- 
Tioafl  to  the  sale,  ahaU^ot  be  received  to  effect  the  title  of  a  stranger  who  has  pur- 
chased.   AUter,  if  the  plaintiff  in  the  execution  is  the  purchaser. 


EjBcracBNT  for  100^  acres  in  East  Bethleham  township. 
.  The  plaintiff  claimed  under  a  warrant  of  8th  March  1786,  and  a 
survey  thereon  made  80th  September  1787. 

'  The  defendant  claimed  under  a  judgment  obtained  against  Samms, 
in  March  term  1787,  k  fieri  facias  to  July  term  1787,  whereon  the 
lands  were  levied,  and  a  sale  by  James  Marshall,  esq.  then  sheriff,  un- 
der a  venditioni  exponas  to  October  term  1787.  William  Wallace 
esq.  the  succeeding  sheriff,  by  order  of  the  Court  of  Common  Pleas, 
executed  the  deed  to  the  defendant,  in  consideration  of  10/.,  February 
8th  1792. 

.  The  plaintiff  proposed  to  prove,  that  the  debt  had  been  fully  paid  to 
Thomas  Stokeley,  the  plaintiff  in  the  execution,  previous  to  the  sheriff's 
sale,  but  admitted  that  no  notice  hereof  could  be  traced  to  the  defen* 
dant. 

The  court  said,  it  was  imposaible  to  receive  such  evidence,  however 
hard  the  case  might  appear.  If  sheriff's  sale  could  be  avoided  by  such 
objections,  it  would  produce  the  most  fatal  consequences.  The  defen- 
dant had  paid  his  money,  without  being  apprized  of  any  dispute,  con- 
i^ding  in  the  regularity  of  the  court  proceedings.  If  indeed  Stokeley,  the 
plaintiff,  had  brought  at  the  sheriff^s  sale,  this  evidence,  might  have  beea 
gone  into,  according  to  the  authority  of  Goodyer  v.  Juuce,  Telv.  179  ; 


r 
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bat  it  is  dearly  otherwise  as  to  a  stranger.  The  lessor  of  the  plaintiff  had 
tmple  time  to  move  the  Gojart  of  Common  Pleas  to  set  aside  the  sale, 
ttd  it  was  his  neglect  and  folly  not  to  have  done  it.  The  evidence 
us  overmledy  and  the  jury  gave  a  verdict  for  the  defendant  inatanter. 

Mr.  Pentecost,  pro  quer. 

Messrs.  Ross  and  Oampbell,  pro  d^. 


■•♦ 


Lessee  of  Joshua  Clabe  against  GsoBax  Hagkethobk. 

iKtdeaient  right  may  he  affected  by  the  conduct  of  the  indow  of  the  settler. 
Ab  i^reement  by  a  widow  ia  1786,  that  a  person  securing  to  the  family  one  half  of 
the  Isod  improved,  by  a  1^^  title,  shall  have  the  other,  may  be  valid  in  certun  casee 
The  Sth  section  of  the  limitation  act  of  March  26, 1786,  is  bindmg  on  infants. 
A  pardiaaer  for  valnable  consideration  without  notice  of  a  trust,  is  not  subject  to  it 

Ejicnaiirr  for  159  acres  and  92  perches  of  land  in  Hanover  town- 
ikip,  brought  to  November  term  1799. 

The  facts  on  die  trial  appeared  as  follows :  Masterton  Clark  set- 
tisd  on  the  lands  in  question  in  1775,  bailt  a  cabin  16  feet  by  14^ 
deared  11  or  12  acres  that  year,  planted  com  in  the  spring,  and  sowed 
liieat  in  the  fall.  Next  year  he  cleared  7  or  8  acres  more,  and  planted 
mn  therein  ;  he  lived  on  the  land  two  years  with  his  wife  and  children, 
ad  was  driven  off  by  the  Indians  in  1777,  went  to  Bedstone,  and  died 
iDl78S.  Previous  to  his  death,  by  his  will  dated  6th  July  1783,  he 
devised  to  his  wife  Mary  the  profits  of  his  lands,  until  his  eldest  son 
(dte  lessor  of  the  plaintiff)  should  come  of  age,  and  then  his  said  son 
to  have  two  thirds  thereof  in  fee,  and  his  said  wife  to  have  the  remain- 
ing one  third  during  her  life.     The  land  lay  waste  till  1789. 

On  the  15th  February  1786,  the  widow  entered  into  an  agreement 
lith  James  Marshall,  esq.  then  sheriff  of  the  county,  that  he  should 
tike  oat  an  office  right  for  the  lands,  and  procure  the  same  to  be  sur- 
veyed Mid  patented,  convey  one  moiety  thereof  to  her  son  Joshua  in 
fee,  and  retain  the  other  moiety  for  himself.  It  appeared  that  Mar- 
ahaD  entered  into  this  contract  with  the  widow  at  her  express  request, 
and  by  die  advice  and  approbation  of  her  brother  George  Blazier,  and 
tiat  he  intended  thereby  to  secure  a  plantation  for  the  family,  and  merely 
to  indemnify  himself.  He  relinquished  his  interest  in  the  lands  to  Sam- 
uel Smith,  after  procuring  a  warrant,  which  was  conveyed  to  Smith, 
lobject  to  the  about  agreement.  Smith  obtained  a  patent  for  the  land, 
eontaining  404  acres  and  32  perches,  on  the  16th  April  1788,  and  the 
legal  title  to  the  lands  in  question  became  vested  in  the  defendant  un- 
ier  four  different  mesne  conveyances,  and  the  residue  of  the  lands,  con* 


270  GASES  IN  THE  SUPBEMB  COURT  [1801 

laining  245  acres  and  100  pdrchee,  were  conyeyed  to  the  iridow,  in 
tmst  for  the  uses  in  the  wilL 

The  lessor  of  the  plaintiff  was  eight  years  old  when  his  father  died. 
TSiB  mother  afterwards  intermarried  with  Mark  Duke,  and  they  euob 
into  possession  of  the  lands  conveyed  to  her  in  1789,  but  had  no  pos- 
session of  the  159  acres  and  92  perches. 

After  the  cause  had  been  argued  very  fully  by  Messrs..  PentecoBt 
and  Simonson  on  the  part  of  the  plaintiff,  and  by  Mr.  Boss  for  the 
defendant,  the  court  informed  the  jury  in  their  charge,  that  four  dif- 
ferent questions  might  come  before  them  for  decision  on  the  evidence. 

1st.  Has  there  been  an  abandonment  of.  the  settlement  right  ?  The 
leanings  of  the  court  were  strongly  in  favor  of  actual  settlers.  The 
law  of  80th  December  1786,  was  declaratory  of  the  ancient  law  and 
usage  on  this  subject.  But  though  bona  fide  improvements  would  re- 
ceive every  protection  if  duly  pursued,  they  might  be  lost  by  delay  and 
neglect.  A  widow,  even  with  infant  cUldren,  might  do  acts  amountbg 
to  a  dereliction ;  by  gross  negligence  she  might  bar  their  pretensions  to 
a  settlement  claim.  The  state  of  the  country  waa  wdl  known.  In 
1777,  the  inhabitants  fled  from  the  savages ;  in  1782,  there  was  no 
real  danger  from  the  Indians ;  but  the  public  fears  had  not  subsided 
until  1783  ;  all  apprehensions  of  danger  then  ceased ;  but  this  original 
settlement  was  not  continued  until  1789,  and  here  is  a  laches  of  six 
years. 

2d.  Was  the  widow's  contract  with  Marshall  invalid  ?  In  1786, 
courts  of  justice  did  not  regard  settlements  in  the  favorable  light  in 
which  they  are  now  viewed  ;  they  were  often  in  jeopardy.  It  was  no 
more  than  prudent  to  secure  part  of  the  land  by  a  legal  title ;  the  wid- 
ow had  no  resources  to  effect  this,  except  by  such  an  agreement.  She 
consults  her  brother,  and  he  advises  the  measure.  Marshall  meant 
only  to  serve  her,  and  gains  nothing  by  it.  Suppose  a  decision  of  the 
Supreme  Court  in  1786,  in  favor  of  an  office  right  against  the  present 
settlement  claim,  and  a  person  had  purchased  the  paper  title  in  conse- 
quence of  such  decision,  and  confiding  therein,  could  he  now  be  dispos- 
sessed ?    Are  not  the  two  cases  the  same  in  principle  ? 

8d.  Duke  and  his  wife,  in  the  year  1789,  took  possession  of  the  old 
improvement,  but  not  of  the  tract  now  in  dispute ;  consequently,  as 
the  plaintiff  claims  under  an  improvement,  and  he  cannot  ascertain  a  pos- 
session within  seven  years  previous  to  the  commencement  of  this  eject- 
ment to  November  term  1799,  he  is  barred  from  recovery  by  the  express 
words  of  thelimitotion  act  of  26th  March  1785,  §5.  (2  Dall.  St.  Laws 
282.)  It  has  been  determined,that  this  law  is  binding  on  infants  in  Mob* 
ley's  et  cU.  lessee  v.  Ecker,  in  Huntingdon  county,  at  the  last  spriog  ci^ 
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on  hn  consideration,  irfaere  the  two  former  points  also  underwent  dia- 

I  cossion. 

I    4th.  On  another  ground  we  tluBk  the  plaintiff  must  fail.     He  must 

[  neoTer,  if  at  all,  against  the  defendant  as  his  trustee ;  but  if  Mar- 
dull  and  Smith  were  in  the  first  instance  trustees  for  the  lessor  of  the 
pliintiff,  the  several  subsequent  purchasers  for  valuable  consideration, 
vithout  notice  of  the  trust,  are  not  subjected  to  it.  2  Com.  Dig.  281. 
iCom.  Dig.  584. 1  Go.  122,  b.  5  Bac.  342,  387.  Talb.  Gas.  187^ 
258,260. 1  Wins.  128.  The  trust  could  not  descend  on  the  defen* 
Jttt  without  notice ;  and  there  was  no  adverse  possession  which  would 

'  uBoant  to  constructive  notice.     2  Bla.  Gom.  837.  2  Fonbla.  170. 
The  jury  gave  a  verdict  for  the  defendant  without  leaving  the  bar* 


'•^^ 


I  Jamss  Gajipbsll  against  Herbert  Wallace. 

I 

I IM  erideDoe  wfll  not  be  raeeiTed  to  prove  the  oonlento  of  writteD  pi^ra,  unleBs  tbej 
,    ire  proved  to  be  loet^  or  in  the  poesession  of  the  adverse  piMrtj. 

hdebiiafus  assumpsit  for  106/.  had  and  received  to  the  plain* 
fiPs  use.    Pleas,  non-assumpsit  and  payment,  and  the  act  of  limita-' 


The  suit  was  brought  to  recover  back  the  price  of  two  negroes,  sold 
nsliTes,  alleging  that  the  consideration  failed. 

The  plaintiff's  son,  in  giving  testimony,  said,  his  father  had  re* 
ftired  a  bill  of  sale  from  the  defendant  for  the  negroes,  but  on  look- 
ng  for  it  amongst  his  papers,  he  could  not  find  it,  nor  did  he  know 
^Kre  it  was,  and  that  his  father  was  in  so  weak  a  state  of  body 
jkthe  could  not  attend  the  court. 

On  an  objection  being  taken  to  this  evidence,  the  court  said,  that 
jlAoerer  would  give  parol  testimony  of  the  contents  of  a  deed  or  other 
'Jtttniment,  must  entitle  himself  thereto,  on  the  grounds  of  its  being 
ikBt  or  destroyed,  or  being  In  the  possession  of  the  adverse  party,  and 
i^Qotiee  had  been  given  to  him  to  produce  it.  The  law  abhorred 
lothing  more  than  giving  parol  evidence  of  written  papers,  and  it  was 
1^  tolerated  on  die  principle  of  necessity,  which  must  be  clearly 
lAowQ  to  the  court.  Though  the  son  might  not  know  where  the  bill 
(f sale  was  to  be  found,  the  case  might  be  otherwise  as  to  the  father  ; 
tti  though  the  latter  was  unable  to  attend  court,  yet  his  affidavit  of 
i^lois  of  the  paper  before  a  magistrate  would  be  received  by  the 

iovrt  on  this  collateral  fact. 

The  plaintiff  Buffered  a  non-suit. 
Ifr.  Campbell,  pro  guer* 
MesBrs.  Boss  and  Simonson,  pro  def. 
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AT  A  CIRCUIT  COURT,  AT  PITTSBURG,  NOVEMBER 

1801. 

CORAM,  YEATES  AKD  SMITH,  JUSTICBS. 


Lofisee  of  John  Nioholls  against  Wzluiam  Laffertt. 

An  early  settlement,  accompanied  with  a  aabsequent  warrant  and  surrey,  is  preferabla 
.   to  a  prior  warrant  aid  survey. 

Evidence  of  improyements  antecedent  to  the  time  of  interest  commencing,  as  stated  In 
the  warrant,  shall  not  be  reoeiyed. 

Ejectment  for  one  messuage  and  880  acres  in  Fayette  township. 

The  plaintiff  claimed  under  a  settlement  right  originally. 

It  appeared  that  in  1774,  the  lessor  of  the  plaintiff  came  upon  the 
land,  which  was  then  unappropriated,  and  did  work  there.  The  next 
year  he  raised  com  on  five  or  six  acres  which  he  had  cleared,  and 
brought  up  his  mother  and  sisters  in  the  fall,  and  they  lived  togetiier 
in  a  cabin  on  the  land,  very  near  the  lands  in  question.  He  con- 
stantly resided  on  the  land  since  that  time,  except  when  the  inhabitants 
were  driven  off  by  the  Indians.  There  was  a  consentable  line  estab- 
lished between  this  place  and  a  tract  whereon  William  M'Manimy  lived- 
whose  house  was  about  half  a  mile  from  the  acknowledged  boundary. 

NichoUs,  on  the  22d  March  1798,  took  out  a  warrant  for  380  acres, 
including  his  improvement,  adjoining  lands  of  the  widow  Johnston, 
&c.,  interest  to  commence  from  the  1st  March  1774,  and  obtained  a 
survey  thereon  of  880  acres  and  48  perches,  on  the  6th  September 
1799,  whereof  108  acres  were  claimed  by  William  Harvey,  which  in- 
cluded the  lands  in  dispute,  but  no  one  had  lived  thereon  until  17S5. 

The  defendant  claimed  under  a  warrant  granted  to  William  Harvey, 
dated  27th  July  1785,  including  an  improvement  made  by  Wil- 
liam M'Murray,  adjoining,  &c.,  interest  to  commence  from  first  March 
1780,  and  a  survey  thereon  of  108  acres,  made  on  the  30th  June 
1786. 

It  was  proposed  by  the  defendant's  counsel  to  examine  witnesses  as 
to  the  improvements  made  by  M'Murray  antecedent  to  the  first  March 
1780,  on  the  lands  in  question. 

Sed  per  cur.  This  point  has  been  so  often  decided,  and  eren 
in  some  cases  apparently  hard,  that  we  cannot  permit  it  at  this  time 
to  be  debated.  The  warrant  holder  has  precluded  himself  from  deriv- 
ing his  equitable  title  of  improvement  beyond  the  day  called  for  in  his 
warrant.  The  decision  will  conduce  to  good  morals,  and. serve  as  an 
additional  proof  of  the  old  adage,  that  honesty  is  the  best  policy,  and 
we  will  not  deviate  from  it. 
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But  has  not  enongli  been  shown,  to  evince  that  the  plaintiff  has 
flie  earliest  and  best  possessory  right,  and  must  necessarily  recover  t 
He  claims  nnder  a  honajide  settlement  eleven  years  earlier  that  the 
defendant's  warraiit,  uniformly  pnrsued  and  continued,  which  must 
embrace  the  lOS  aci*es  in  dispute.  And  to  this  he  unites  a  title  by 
wmant  and  survey,  paying  interest  to  the  commonwealth  from  his 
Mt  improvement 

The  jury  gave  a  verdict  for  the  plaintiff  mstarUer. 

Messrs.  Ross  and  Woods,  pro  ^[uer, 
Mr.  Sample,  jpr<>  def. 


LdBsee  of  Johk  Wilkins,  jr.  against  John  Allezstok. 

Ae  state  only  can  take  adrantage  of  defaults  of  actual  settlemeiiti  under  ^e  law  of 

ldAprillY93. 
heo&  of  actual  settlement  must  be  subsequent  to  that  law. 

EnKmcBNT  for  one  messauge  and  400  acres  of  land,  on  French 
creeL 

The  plaintiff  claimed  under  a  warrant  to  John  Wilkins,  jr.  for 
400  acres  of  land,  north  and  west  of  the  rivers  Ohio  and  Allegheny, 
on  French  creek,  adjoining  a  survey  made  for  Baum,  and  in- 
dndiug  the  claim  fcnrmerly  of  John  Wentworth,  agreeably  to  the 
lets  of  assembly  of  3d  April  1792,  and  of  the  9th  March  1796, 
drted  18th  March  1796,  reciting  that  he  was  desirbus  to  settle  and 
improve  the  said  400  acres.  A  survey  of  873  acres  and  102  per- 
diee,  was  made  by  John  Power,  on  the  20th  September  1797,  it 
bong  the  same  tract  which  was  surveyed  to  John  Wentworth,  on 
the  27th  March  1794,  on  his  improvement,  dated  8d  April  1792. 
A  patent  issued  thereon,  dated  17th  July  1801,  to  Wilkins,  which 
was  admitted  by  the  defendant's  counsel  to  be  read,  though  the  de- 
miae  was  laid  on  the  Ist  Febraary  1799,  and  the  ejectment  brought 
to  June  term  1800. 

The  defendant's  counsel  moved  for  a  nonsuit.  The  terms,  of 
actual  settlement  prescribed  by  the  9th  section  of  the  act  of  3d 
April  1792,  are  not  shown  by  the  plaintiff  to  have  been  complied 
with.  3  St.  Laws  212.  The  patent  since  the  ejectment  brought, 
eaonot  dispense  with  the  conditions  originally  imposed,  nor  have 
aoy  effect.  It  was  founded  on  mistake  and  misapprehension  of  the 
Uw,  and  is  therefore  void.  2  Bl.  Com.  848.  It  was  decided  by  the 
justices  of  this  court  here  in  October  1800,  between  Meade's  lessee 
and  Hiiymaker  et  al.  that  the  conditions  of  actual  settlement  and 
residence  are  equally  obligatory  under  the  warrants  obtained  by 

Vol.  in.  18 


i^ 


274  '  OASES  IN  THE  SUPREME  COURT  [1801 

Meade,  as  under  others.    Thoagh  the  plaintiff  claims  under  a  cred- 
it given  to  David  Meade,  by  the  act  of  9th  March  1796,  4  St.  Laws 
16 ;  yet  that  law  only  removed  the  impediment  as  to  his  warrants, 
created  by  the  acts  of  22d  April  (8  St.  Laws  581)  and  22d  Septem- 
ber, (8  St.  Laws  636)  and  operated  as  a  virtual  repeal  of  those  acts, 
as  to  the  necessity   of  previous  improvements  to  such  warrants. 
On  the  14rth  March  1796,  the  Board  of  property  estimated  the 
lands  of  Meade  at  1392Z.,  and  by  the  act  of  the  9th  of  the  same 
month,  he  obtained  a  credit  for  the  same  in  the  books  of  the  re- 
ceiver general,  which  might  be  transferred  to  any  person,  and  pass- 
ed as  credit,  either  in  taking  oat  new  warrants  in  any  part  of  the 
state,  where  vacant  land  might  be  found,  or  paying  arrearages  of 
former  grants.    The  law  passed  the  honse  of  representatives,  oblig- 
ing him  to  pay  302.  per  hundred  acres,  according  to  the  provisions 
of  the  6th  section  of  the  act  of  21st  December  1784,  for  such  new 
wprrants  as  he  should  obtain,  but  it  received  considerable  amend- 
ments in  the  senate  on  the  27th  February  and  5th  March  1796, 
and  was  finally  modified  and  enacted,  as  we  find  it  in  our  statute 
book.    It  will  not  be  pretended,  that  if  he  had  received  his  money, 
he  could  have  further  claims  against  the  state ;  and  the  legislature 
could  not  mean,  that  the  sum  passed  to  his  credit,  should  be  more 
valuable  than  the  same  sum  in  cash,  in  the  hands  of  other  persons; 
or  that  Meade  and  those  claiming  under  him,  should  experience  the 
benefit  of  the  diminution  of  price  in  the  lands,  and  not  be  subjected 
to  the  terms  of  actual  settlement,  equally  with  other  citizens.    The 
rate  of  lands  across  the  rivera  Ohio  and  Allegheny  was  lessened,  to 
enable  the  holders  of  them  to  make  efficient  settlements ;  and  this 
was  the  great  object  contemplated  in  the  law  of  3d  April  1798. 
It  was  calculated  as  a  complete  system  of  settlement,  which  would 
of  itself  be  carried  into  execution.    The  words  of  the  9th  section 
are,^^  in  defect  of  such  actual  settlement  and  residence,  it  shall  and 
may  be  lawful  to  and  for  this  commonwealth  to  issue  new  warrants 
to  other  actual  settlers  for  the  said  lands,  "&e. ;  and  of  the  10th 
section,  that  on  the  actual  settler  making  default,  the  common- 
wealth may  grant  the  same  lands  or  any  part  thereof  to  others  by 
warrants.     The  variation  of  phraseology  as  to  the  two  other  classes 
of  landholders,  was  certainly  intentional.    Other  actual  settlers 
mean  persons  really  on  the  lands,  and  the  expressions  can  convey 
no  other  idea.    The  entry  of  such  settlers  therefore  on  such  lands, 
whereon  default  has  been  made,  is  congeable.    The  will  of  the 
community  is  supreme,  and  has  so  directed  it.    Warrant  holders 
cannot  pretend  that  they  have  more  equity  than  actual  settlers.    If 
the  latter  abandon  their  settlements,  their  farms  are  open  to  new 
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applicfttions.  Whj  should  it  not  be  so  also  in  the  cases  of  the  for 
merf  Abase  or  qaalified  fee  most  be  determined,  whenever  the 
qualification  annexed  to  it  is  at  an  end.  2  Bl.  Com.  109.  There  is 
a  distinction  between  a  condition  in  a  deed  and  a  limitation.  When 
the  estate  is  so  expressly  confined  by  the  words  of  its  creation,  that 
it  cannot  endure  for  any  longer  time  than  till  the  contingency  hap- 
pens, upon  which  the  estate  is  to  fail,  this  is  a  limitation ;  and  the 
estate  may  be  defeated  thereby  without  any  entry  or  claim  to  avoid 
it  li.  155.  The  estate  here  is  at  the  utmost  a  chattel  interest, 
which  terminated  on  the  default  of  the  warrantee.  lb.  156.  The 
warrant  is  dated  in  March  1796,  and  no  settlement  has  been  shown 
imder  it  before  the  ejectment  was  brought  to  June  term  1800,  more 
tiian  four  years,  though  it  should  have  been  made  in  two  years. 
On  a  condition  precedent,  the  party  has  no  estate  until  the  condi- 
tion be  performed,  even  if  the  condition  has  become  impossible,  fi. 
157.  2  DalL  817.  Co.  Lit.  206,  b.  On  a  limitation,  the  estate  de- 
temiines  ijMofaeto^  without  entry.  Go.  Lit.  214,  b. 

Moreover,  the  argument  ab  inconvenierUi  applies  forcibly  in  the 
present  instance.  Unless  actual  settlers  are  encouraged  to  seat 
tiiemselves  on  the  lands  of  defaulting  warrantees,  the  intentions  6i 
the  legislature  as  to  forming  settlements  by  way  of  the  frontiers 
▼iU  be  defeated. 

The  plaintiff's  counsel  observed,  that  they  had  it  in  their  power 
to  prove  a  settlement  under  the  law,  but  deemed  it  to  be  unneces- 
aary.  The  plaintiff  was  entitled  to  a  transferred  credit  under  David 
Meade.  It  was  resolved  in  this  ejectment  against  Haymaker  et  al. 
that  he  might  take  out  a  warrant  without  any  previous  improve- 
ment, a  term  binding  on  other  citizens*  Was  he  not  then  confess* 
ediy  in  a  better  plight  than  others  with  their  cash  in  hand  ?  The 
act  of  28th  March  1787,  (  Loose  Laws  207  )  grants  an  equivalent 
to  the  Pennsylvania  claimants,  for  their  claims  either  in  the  old  or 
new  purchase,  at  their  option ;  and  warrants  and  patents,  and  all 
other  acts  of  the  public  oflSces  were  to  be  performed  free  of  expense. 
In  these  particulars  also,  they  were  put  in  a  better  situation  than 
others  applying  for  lands.  We  know  nothing  of  the  original  bill 
in  the  lower  house,  or  of  the  amendments  thereto  in  the  senate, 
which  have  been  mentioned,  and  which  afterwards  were  enacted 
into  a  law  on  the  9th  March  1706.  The  court  have  not  the  jour- 
nals of  either  house  before  them,  whereon  they  can  judge;  but  this 
we  do  know  in  the  language  of  the  same  act,  that  the  Pennsylvania 
clainiantB  ^^  had  performed  on^their  part  all  the  requisites  necessary 
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to  their  obtaiaing  the  benefits  of  the  said  laws ;  and  it  was  just  that 
the  persons  complying  with  the  terms  of  the  law^  while  it  was  in 
existence,  should  be  entitled  to  the  benefits  of  the  same."  The 
legitlatare  had  made  a  solemn  engagement  with  the  persons  who 
had  thus  surrendered  their  pretentions  for  the  public  peace ;  and 
the  community  were  bound  by  their  acts,  as  moral  agents.  We 
likewise  find,  that  grants  were  made  to  the  Washington  and  Pitted 
buxg  academiesy  exempted  from  settlement.  Why  should  not 
Meade,  and  those  claiming  under  him,  have  the  same  indulgence  i 

The  sentiments  of  the  court  on  the  subject  of  settlement  on  Mead'i 
rights  were  delivered  obiter^  in  the  case  of  Haymiaker.  The  point 
was  not  argued,  nor  was  the  question  directly  before  the  court,  and 
is  therefore  open  to  discussion.  If  the  two  laws  of  1794,  had  not 
passed,  Meade  might  have  obtained  vacant  lands  any  where  within 
the  state.  What  we  insist  on  is,  that  the  law  of  9th  March  1793, 
was  meant  as  an  honest  fulfillment  of  the  public  plighted  faith  bj 
the  act  of  the  28th  March  1787,  unfettered  by  terms  of  settlement 
or  any  other  conditions  i^hatever,  unknow  at  that  time. 

But  it  has  been  said  moreover,  that  the  warrantee  never  had  more 
than  a  chattel  interest,  and  right  of  interest  in  these  lands,  though 
he  has  paid  the  full  consideration  to  the  state.  And  it  is  assumed 
as  a  ground  of  argument,  that  the  estate,  such  as  it  was,  determined 
ipso  facto  by  its  limitation.  This  is  denied,  not  only  on  the  express 
words  of  the  law,  which  prescribes  a  certain  mode  of  issuing  new 
warrants  vacating  the  original  warrants,  but  on  the  authority  of  the 
decision  of  this  court  in  Morris's  lessee  v.  Neighman  and  Shriner, 
in  May  1799.  The  warrantee,  by  payment  of  his  money,  and  re- 
ceiving possession  of  the  land,  obtains  an  estate  on  certain  condi- 
tions; and  to  take  advantage  of  a  condition  broken,  there  must  be 
an  actual  entry.  Oo.  Lit.  218,  a.  2  Bl.  Com.  105.  A  stranger  can- 
not enter,  but  only  the  grantor  or  his  heirs.  Oo.  Lit.  214,  a. 

It  has  also  been  objected,  that  there  is  a  difference  of  expression 
in  the  9th  and  10th  sections  of  the  act  of  3d  April  1792,  as  to  vaca- 
ting the  interests  of  warrantees  and  actual  settlers.  It  will  be  clearly 
tound,  that  the  former  section  equally  respects  both,  where  defaults 
hi^ve  been  made  as  to  settlements;  and  that  the  latter  section  is 
merely  confined  to  the  instances,  of  actual  settlers  not  taking  out 
their  warrants  within  ten  years  after  passing  of  the  act.  Admit  an 
entire  equality  of  equity  between  the  two  classes  of  landlords, 
ti^ongh  the  warrantees  have  paid  their  money  into  the  coffers  of 
the  state,  why  in  the  reason  aud  nature  of  things,  should  entries  on 
the  land  without  authority  be  allowed  in  the  case  of  the  warrantees, 
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Slid  not  as  to  the  Mttlers  ?  The  adyooates  of  the  pretentiotiB  of 
the  latter,  will  not  contend,  that  in  de&nlt  of  the  foil  complete  set> 
dement  and  ^residence  pointed  cat  bj  the  law,  one  actual  settler 
may  dispoaseaB  another  of  his  farm,  on  the  pretence  of  the  interest 
of  the  latter  being  determined  by  its  limitation,  and  that  the  entry 
of  the  latter  is  congeable.  Sach  a  doctrine  would  prodnee  infinite 
disorder  and  oonfasion.  If  inconveniences  are  to  be  regarded  in 
die  exposition  of  the  law,  it  will  certainly  be  necessary  to  adopt 
dte  rale,  that  some  public  authrioty  should  determine  between  the 
intending  parties ;  that  they  should  not  be  permitted  to  judge  and 
dedde  on  their  indindual  claims,  and  carve  out  their  several  reme^ 
dies  at  their  will  and  pleasure.  No  one  can  doubt  that  the  peace 
uhI  welfiu*e  of  the  community  are  intimately  interested  herein. 

Bj  the  court.  We  expressed  our  opinions  incidentally  in  Meade's 
lessee  v.  Haymaker  et  al.  that  actual  settlements  were  requisite  in  the 
esse  of  warrants  issued  under  the  act  of  9th  March  1796.  The  pres* 
OLtqnestion  was  not  immediately  before  the  court,  but  the  case  natu- 
nlly  led  to  it.  We  mean  not  however,  now  to  give  any  decided 
opinion  on  that  point,  as  we  are  not  possessed  of  the  minutes  of  the 
house  of  representatives  or  of  the  senate,  which  have  been  referred 
to  in  the  argument. 

Admitting  that  the  conditions  of  actual  settlement  are  obli- 
gatory on  the  warrants  issued,  under  that  act,  to  David  Meade  and 
others  claiming  a  credit  under  him,  it  is  contended,  that  by  the 
words  of  the  9th  section  of  the  act  of  3d  April  1792,  in  default  of 
settlement  and  residence  the  commonwealth  may  issue  new  warrants 
to  other  actual  settlers  for  the  said  lands,  &c.  and  that  these  express- 
ions imply  a  right  to  settle  on  such  lands  whereon  default  has  been 
made,  previous  to  such  new  warrants  being  issued.  But  will  not 
the  mtention  of  the  legislature  be  better  fulfilled,  and  all  the  words 
of  the  clause  receive  their  full  operation,  by  construing  actual 
settlers  to  mean  other  persons,  who  are  desirous  to  settle  and  im- 
prove the  lands  ?  If  they  must  of  necessity  be  construed  to  mean 
persons,  then  cultivating  the  land,  then  none  but  such  characters 
would  be  entitled  to  vacating  warrants,  in  exclusion  of  the  rest  of 
nuinkind,  however  desirous  and  ready  to  make  settlements.  Be- 
sides if  we  regard  the  grammatical  construction,  and  adopt  the  sense 
insisted  on  by  the  defendant's  counsel,  then  those  words  must  be 
taken  as  referring  to  such  actual  residence  and  settlement,  mention- 
ed two  lines  before,  comprehending  fencing,  clearing,  cultivating, 
Ac  erecting  the  messuage,  &c.,  and  residing  thereon  five  years, 
Neither  of  these  constructions,  it  is  presumed,  will  be  contended  for 
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The  first  opposes  every  grouud  of  that  just  eqaalitj,  which  ought 
to  prevail  amongst  the  citizens  of  a  tree  goverment ;  the  hist  is 
fdo  de  86  of  the  object  endeavoured  to  be  accomplished,  and  is 
moreover  repugnant  to  the  subsequent  words,  and  so  as  often  as-^ 
defaults  shall  be  made,  for  the  time  and  in  the  manner  aforesaid,  &c«, 
which  presupposes  defaults  on  new  grants.  The  farmers  of  the 
law  wisely  extended,  in  order  to  guard  against  confusion,  disorders 
and  imcertainty,  that  the  constituted  public  authorities  of  the  state 
by  the  medium  of  the  land  office,  should  determine  respecting  &6 
defaults  alleged  to  have  been  committed  by  the  first  warrantees. 
The  opinion  delivered  by  the  court  in  Morris's  lessee  v.  Neigh- 
man  and  Shriner  was  consonant  thereto,  and  was  delivered  in  direct 
terms,  that  no  individuals  could  take  advantage  of  the  breach  of 
the  condition,  unless  through  the  instrumentality  of  the  common* 
wealth's  officers,  by  granting  new  warrants  in  a  specified  form. 
This  was  likewise  recognized  by  the  majority  of  the  judges,  in  the 
late  contested  case  of  the  mandamus,  between  the  Holland  Land 
Oompany  and  Tench  Oox,  the  secretary  of  the  land  office.  We 
see  no  reason  at  present,  to  recede  from  the  opinion  which  we  have 
deliberately  formed,  but  are  still  open  to  conviction.  We  feel  and 
know,  that  this  point  requires  to  be  finally  settled,  and  that  the  peace 
and  safety  of  the  country  are  involved  in  an  early  and  mature  de- 
cision. We  therefor  invite  the  defendant's  counsel  to  take  a  bill  of 
exceptions,  move  for  a  new  trial,  or  to  consider  the  question  as  a 
point  reserved  for  fxirther  discussion.  In  the  mean  while,  the 
motion  for  a  nonsuit  is  denied. 

The  defendant's  counsel  then  offered  to  show  in  evidence,  that 
William  Gregg  and  John  Gregg,  two  brothers,  seated  themselves 
down  on  French  Creek,  in  this  quarter  of  the  country  in  the  year 
1789.  They  continued  there  that  summer,  and  each  designated  for 
himself  a  tract  of  land,  supposed  to  contain  400  acres ;  William's 
claim  was  up  French  Oreek,  and  John's  below  it.  A  small  cabin 
was  built  on  William's  tract  wherein  they  resided.  They  then  re- 
turned into  the  inhabited  parts  of  the  country  and  came  back  in 
the^  spring  of  1790,  built  a  large  house  on  John's  tract,  and  raised 
100  bushels  of  com  and  500  bushels  of  potatoes  on  the  lands  that 
summer ;  John  Gregg  returned  to  Susquehannah  that  fall,  but  his 
brother  William  continued  to  reside  in  the  larger  cabin  that  fall 
and  the  ensning  winter,  and  was  killed  by  the  Indians,  on  the  lands, 
in  the  spring  of  1791.  The  defendant  afterwards  intermarried  with 
the  widow  of  William  Gregg,  and  holds  the  lands  in  controversyi 
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b  her  right,  and  nnder  William  M.  Adams,  the  gaardian  of  his 
minor  childreiu 

This  evidence  was  opposed  by  the  plaintiff's  coansel,  on  the 
gronnd  of  its  not  proving  a  settlement  recognized  by  the  law.  By 
flection  6,  of  the  law  of  18  March  1784,  no  improvement,  office 
right  or  claim,  under  any  Indian  nation,  or  the  late  proprietaries, 
within  the  lands  appropriated  for  the  redemption  of  the  deprecia* 
tion  certificates,  or  donations  to  the  officers  and  soldiers  in  the  con- 
tmental  army,  shall  be  valid,  bnt  the  same  shall  be  nail  and  void 
to  all  intents  and  purposes  whatsoever.  2  Dall.  sta.  Laws  90.  By 
the  2d  section  of  the  act  of  1st  April  1784,  the  land  office,  which 
was  shut  in  1776,  was  first  opened  from  the  1st  July  1784,  for  ob- 
tuning  new  rights  to  lands  already  purchased  from  the  Indians ; 
lod  the  8th  section  excepts  the  depreciation  and  donation  lands. 
B).  SOI.  The  same  exception  is  again  made  by  the  act  of  21st  De- 
oember  1784,  §  6,  lb.  234.  The  law  of  3d  April  1792,  first  gave  a 
right  of  settlement  to  these  lands.  The  words  of  the  2d  section 
ire,  the  lands  north  and  west  of  the  rivers  Ohio  and  Alleghany 
iod  Conenwango  creek,  and*are  hereby  offered  for  sale  to  persons 
vho  will  cultivate,  improve  and  settle  the  same.  And  the  5th  sec- 
tioii  which  directs,  that  the  deputy  surveyor  shall  not  survey  the 
hods  on  warrants,  that  may  have  been  actually  settled  and  im- 
proFed  prior  to  the  date  of  the  entry  of  such  warrant  with  the  dep- 
itj  surveyor  of  the  district,  except  for  the  owner  of  such  settlement 
and  improyement,  can  only  mean  lands  settled  and  improved  after 
ptflongofthelaw. 

By  the  court  The  present  case  interests  our  feelings,  but  we  must 
endeavor  to  find  out  the  true  meaning  of  the  law,  and  adhere  to  it 
finnly.  The  grammatical  construction  of  the  act  is  clear,  and  puts 
lU  the  people  of  the  country  on  an  equal  footing.  The  words  of 
the  act  are  in  the  future  sense ;  and  the  preamble  offering  encoor 
agement  to  actual  settlers,  must  naturally  refer  to  those  who  shall 
iettle,  and  not  to  those  who  had  theretofore  settled.  We  are  bound 
^  the  expressions,  and  our  uniform  decisions  have  been,  that 
pioo&  of  settlement  under  this  law  should  be  confined  to  settlements 
nude  after  it  was  passed.  But  if  the  defendant's  counsel  are  dissatis- 
fied with  this  opinion,  we  again  invite  them  to  put  it  in  a  train,  to 
gp  before  another  tribunal. 

It'  was  then  agreed,  that  a  verdict  should  pass  for  the  plaintiff,' 
on  the  pronouncing  whereof  general  Wflkins  generously  agreed 
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to  convey  one  moiety  of  the  lands  in  question  to  the  minor  chil- 
dren of  the  aforesaid  William  Gregg. 

Messrs.  Boss,  Woods  and  Sample,  ^r{>  quer. 

Messrs.  Collins,  Foster,  Baldwin  and  Ayres,  pro  def. 


\ 


ALRXAjtTDBB  Wbioht  offoinst  Bbioe  M'Obhait 

An  indeBcriptiTe  wftrrant^  will  not  effect  vi  unproTement  m»Aa  before  the  SMne  vu 
entered  and  sonreyed ;  but  it  must  be  a  personal  resident  impipvement. 

Covenant.    Plea  covenants  performed. 

The  action  was  brought  on  an  article  of  agreement,  dated  8th 
March  1796,  whereby  the  plaintiff  had  sold  all  his  right  and  daii^ 
to  an  improvement  of  400  acres^  north  and  west  of  the  river  Ohio, 
adjoining,  &c.  in  consideration  of  125  dollars,  payable  on  the  let 
May  1796,  and  the  like  sum  in  one  year  thereafter.  But  if  the  pop- 
ulation land  company  should  hold  these  lands  by  their  warranto, 
then  the  consideration  nioney  to  be.  returned  po  the  defendantt 
without  interest. 

The  defendant  had  paid  no  part  of  the  consideration  money.  To 
show  that  the  money  was  not  recoverable,  he  produced  a  warrant, 
dated  14:th  April  1792,  to  Michael  Shubert  for  400  acres  and  a  sur- 
yey  made  thereon  on  the  13th  March  1795,  by  John  Power  deputy 
surveyor.  The  leading  warrant  had  issued  in  the  name  of  Matthew 
M'Connel,  for  400  acres,  extending  along  Big  Beaver  creek,  near 
the  falls  thereof,  and  was  entered  in  the  books  of  James  Caruthen, 
then  deputy  surveyor  of  the  district,  on  the  10th  June  1793  ;  Shu* 
bert's  warrant  was  entered  on  the  same  day,  and  ninety  one  wm^ 
rants  intervened  between  them. 

The  plaintiff  about  the  time  of  the  survey  made  for  Shubert,  (or 
one  or  two  days  before  it,  as  it  probably  appeared  from  circum- 
stances, though  the  particular  day  was  not  shown  by  direct  testi- 
mony,) erected  a  cabin  about  fourteen  feet  square,  on  the  land,  cov- 
ered it  in,  but  without  chimney  or  door  in  it,  and  sold  his  improve 
ment  to  the  defendant ;  but  no  one  Iiad  thet^  lived  on  the  land,  or 
cultivated  any  part  of  it. 

Mr.  Collins  for  the  defendant,  insisted,  that  the  plaintiff  had  no 
title  to  the  lands  sold,  under  his  fancied  improvement ;  and  that 
want  of  title  without  eviction,  was  a  good  defence  in  an  action  for 
the  price  of  the  land  sold.  Addis.  128, 

Messrs.  Boss  and  Woods  for  the  plaintiff,  urged,  that  under  the 
law  of  3d  April  1792,  (3  Dall.  St.  Laws,  210,)  it  was  enacted, 
that  applications  sl^ould  contain  a  partiqular  description  of  the 
Iwda  applied  for  §  8. — ^And  it  i»  provi4«yi  ^  the  act  of  2Sd 
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April  1794,  (lb.  581,)  that  no  warrants,  except  those  wherein  the 
land  is  particularly  described,  shall  in  any  manner  eifect  the  title 
of  the  claim  of  wj  person^  having  made  an  actnal  improvement, 
before  snch  warrant  is  entered  and  surveyed  in  the  deputy  survey- 
ed books,  §  2.— And  the  act  of  22d  September  1794,  {Jh.  687,) 
has  the  same  proviso,  in  favour  of  improvers.  §  2.  Here  it  may 
£urly  be  inferred,  that  the  house  was  built  before  the  survey  was 
made  for  the  population  company,  which  was  the  inception  of  an 
actual  improvement  under  the  law  of  April  1794.  It  could  not  be 
contended,  that  Shubert's  warrant  was  descriptive  of  any  particular 
ground.  It  depended  on  the  location  of  ninety  two  other  warrants, 
tod  necessarily  must  shift  its  situation,  according  to  the  surveys 
made  on  the  prior  warrants.  If  such  warrants  must  be  postponed 
to  improvements,  then  the  title  of  the  plaintiff  was  preferable  to 
liiat  of  the  population  company.  But  if  the  house  erected,  should 
be  thought  not  to  merit  the  appellation  of  an  improvement,  still 
the  plaintiff  is  entitled  to  recover  the  value  of  the  house.  The  de- 
fSaodant  after  contracting  for  the  land,  reoeived  the  possession,  and 
Ifaen  purchased  of  the  population  company. 

By  the  court  The  meaning  of  the  agreement  appears  clearly  on 
the  fiice  of  it.  If  the  title  of  the  population  company  was  better 
Aan  the  plaintiff's,  the  latter  was  bound  to  return  the  consideration, 
if  he  had  received  it.  But  if  the  plaintiff  had  no  title,  the  defend- 
ant was  not  bound  to  pay.'  The  warrant  being  iudescriptive,  would 
give  way  to  a  bona  fde  settlement  and  improvement,  if  made  prev- 
ious to  the  survey,  under  the  proviso  in  the  act  of  22d  April  1794, 
but  not  to  a  land-jobbing  cabin,  made  without  an  intention  of  resi- 
dence. The  improvement  meant  in  this  law,  can  be  no  other  than 
that  described  in  the  act  of  80th  December  1786,  (2  St.  Laws,  488,) 
and  this  fully  appears  by  the  act  of  22d  September  1794.  On  this 
point,  the  court  expressed  the  grounds  of  their  opinion  fully,  in 
Meade's  lessee  v.  Haymaker. 

But  it  is  said,  the  plaintiff  should  be  allowed  for  his  qabiq.  Why 
ao !  No  such  provision  was  m^e  in  the  article,  if  the  title  of  the 
population  company  was  preferable.  The  effect  of  a  reoevery  by 
tiuit  company  against  the  defendant,  would  be  th^t  the  judgment 
would  be  conclusive  evidence  against  the  now  plaintiff.  At  present 
tiie  point  of  title  is  open  for  investigation  by  the  present  jury ;  and 
^  court  are  clearly  of  opinion,  that  the  want  of  title  in  the  plain- 
^  ia  a  good  defence  iq  tiie  present  suit^  though  tl^er^  \m  been  no 
eviction, 

Yerdict  for  the  defendant* 
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AT  A  CIRCUIT  COURT,  AT  GREENSBURQH,  NOVEM- 
BER 1801. 

OOBAH,  YBATBB  AND  SMITH,  JUBTICSS. 


Bbspcbuoa  agoMist  CnBisTOFHiac  Beikeb. 

Indictment  on  the  first  clause  of  the  6th  section  of  the  act  of  22d  April  1794,  against 
maiming,  learing  out  the  words  "  lying  in  wait,**  or  on  the  second  clause,  leaTing  oat 
the  word  *'  roluntary,**  is  defective. 

Mathem.  The  indictment  stated,  that  Ohristopher  Beiker,  late 

of,  Ac.  on  the  day  of &c.  contriving  and  intending  one 

David  Hill  to  maim  and  disfigure,  at ^township,  in  Westmore-. 

land  county  aforesaid,  with  force  and  arms,  &c.  in  and  upou  the 
said  D.  H.  in  the  peace  of  God  and  of  this  commonwealth,  then 
and  there  being,  on  purpose  and  of  his  malice  aforethought,  unlaw- 
fully and  feloniously  did  make  an  assault,  and  the  said  0.  B.  with 
both  his  hands,  the  right  eye  of  him  the  said  D.  H.  on  purpose,  and 
of  his  malice  aforethought,  then  and  there,  unlawfully  and  feloni- 
ously did  gouge  and  put  out,  with  an  intention  him  the  said  D.  H. 
in  so  doing,  in  manner  aforesaid,  to  maim  and  disfigure :  to  the 
great  damage  of  the  said  D.  H.  and  against  the  peace,  &c. 

The  court  having  heard  four  witnesses  on  the  part  of  the  proMca- 
tion,  observed,  that  this  indictment  was  framed  on  the  Coventry  act 
of  22  and  23  Oar.  2,  c.  1,  except  that  very  material  words,  lying  in 
wait,  (Oro.  Arc.  Oomp.  268,)  were  omitted  herein,  which  the  evi- 
dence here  would  not  warrant.  Our  act  of  assembly  for  the  better 
preventing  of  crimes,  passed  22d  April  1794,  (8  Dall.  St.  LawB, 
601,)  §  6,  has  defined  the  offences  of  maiming,  in  two  independent 
clauses ;  the  first  pursues  the  words  of  the  British  statute,  with  tbe 
insertion  of  the  words  ^  on  purpose ;"  the  second,  ^  whosoever  shall 
voluntarily,  maliciously,  and  of  purpose,  pull  or  put  out  an  eye, 
while  fighting  or  otherwise,"  was  made  with  the  express  design  of 
putting  a  stop  to  this  diabolical  and  savage  practice.  The  indict- 
ment here  has  dropped  the  word  ^^  voluntarily,"  and  being  defeo- 
tive  on  both  clauses  of  the  act,  the  judgment  would  necessarily  be 
Arrested,  even  if  a  conviction  took  place.  The  defendant  must  ther»> 
iore  be  acquitted  of  this  indictment,  but  must  enter  into  recogni 
zance  with  two  sureties,  to  Answer  a  proper  charge  at  the  next  coi|r. 
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of  Oyer  and  Terminer,  and  to  keep  the  peace,  and  be  of  good  be- 

hrior  in  the  mean  time. 

Verdict  naneul. 

Messrs.  Galbreath,  Woods  and  OoUinSj  jpro  repuh. 

Kenn.  Ross  and  Young,  pro  def. 


Lessee  of  Ephbadc  Wallaob  against  Thomas  Diokkt. 

iiinprarenMnt  right,  without  a  prenoas  poBsession  within  7  yean  before  bringing  the 
^JMbneat)  though  aooompanied  hj  a  warrant  without  surrey  and  a  deoiaion  of  the 
boird  of  property,  nothing  being  done  thereup<m  after,  ia  barred  by  the  act  of  lin^ 
tttkns  of  26th  March  1 796. 

EjscmcERT  for  one  messuage  and  100  acres  of  land  in  Salem 
township. 

The  lessor  of  the  plaintiff  settled  on  the  lands  in  question  in  1775, 
deired  12  acres  and  had  26  acres  under  fence.  He  continued  lin- 
ing in  his  cabin  with  his  family  cultivating  the  land,  until  he  was 
drireaoffbj  the  Indians,  with  the  other  inhabitants,  in  the  fall  of 
1777.  He  returned  in  the  following  year  and  threshed  out  his  grain* 
On  the  23d  February  1785  he  took  out  a  warrant  for  300  acres,  in* 
dnding  his  improyement  adjoining  lands  of  William  Dickey,  &c* 
Interest  to  commence  from  1st  March  1773.  But  it  did  not  appear^ 
^t  he  had  ever  applied  for  a  survey  to  be  made  on  his  warrant,  nor 
Wany  survey  made  thereon. 

Joseph  Irwin  on  the  8th  November  1781,  obtained  a  warrant  for 
^  acres  including  an  improvement  on  the  waters  of  Beaver  Dam 
^i^  adjoining  lands  of  David  Dickey,  <&c  Interest  to  commence 
from  Ist  March  1774.  A  survey  of  399  acres,  141  perches  was 
made  on  this  warrant  by  John  Moore,  deputy  surveyor,  on  the  18Ui 
^pril  1786,  with  a  note  subjoined  thereto,  that  Ephraim  Wallace 
diimed  the  land  under  an  improvement.  Previous  thereto,  on  the 
M  April  1785,  Irwin  conveyed  his  right  to  G^rge  Henry  in  con* 
>idention  of  2501.  On  a  caveat  filed  against  the  survey  made  un» 
^  Irwin's  warrant,  the  board  of  property  decided  on  the  5th  March. 
179^  that  900  acres  of  the  survey  should  be  returned  on  the  war- 
imt  of  Wallace,  and  the  residue  for  Henry  under  the  warrant  of 
^B.  No  return  was  made  for  Wallace,  nor  any  application  by 
hfan  made  for  that  purpose.  In  1794,  Wallace  put  one  Boberfe 
White  as  a  tenant  on  part  of  the  land,  and  who  continued  thereon 
Bnce,  but  there  had  been  an  adverse  possession  against  him  by  the 
pMQt  defendant,  before  this  ejectment  was  brought,  for  1 0  years. 

Two  days  before  the  present  jury  was  sworn,  an  ejectmeat 
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came  on  for  trial  between  lessee  of  Oeorge  Henry  and  the  said 
Robert  White.  No  evidence  of  any  improvement  or  settlement 
was  shown  previous  to  the  date  of  Irwin's  warrant,  and  the  evi- 
dence of  a  settlement  by  Wallace  as  above  stated  being  given,  the 
court  were  of  opinion,  that  although  he  had  the  later  warrant,  yet 
his  bona  fide  settlement  entitled  his  tenant  to  a  verdict ;  and  the 
plaintiff  in  that  cause  suffered  a  nonsuit. 

The  court  were  clearly  of  opinion,  that  the  now  plaintiff  was 
barred  by  the  act  of  limitations  of  the  26th  March  1785,  (2  DalL 
St.  Laws  282.)  Here  was  no  quiet  and  peaceable  possession  under 
his  prior  settlement  within  seven  years  next  before  bringing  this 
action ;  no  survey  was  had  under  his  warrant,  nor  any  return  un- 
der the  decision  of  the  Board  of  Property.  A  case  somewhat  simi- 
lar occurred  at  Dauphin  in  Sturgion's  lessee  v.  Waugh  at  Nisi  Prius 
in  October  1799,  wherein  the  court  expressed  the  same  opinion. 

Plaintiff  nonsuit 

Messrs.  Sample  and  Armstrong,  jpro  qtier» 

Messrs.  Young  and  A.  Morrison,  pro  def. 


■  »    •    <! 


Lessee  of  Ajtobbw  Blair  agamst  JoHir  Oaldwbll. 

Want  of  proof  that  the  names  of  the  commissionera  of  the  eountyhad  been  retamed 
to  the  sessions,  wiU  notinraUdate  a  sale  for  a  non  payment  of  taxes;  bat  there  mast 
be  due  proof  of  assessment  and  adrerUsement 

£jBorrMBNT  for  one  messuage  and  227  acres  in  Derry  township. 

The  plaintiff  claimed  under  f,  warrant  dated  1  December  1788, 
and  a  survey  thereon  made  16th  April  1789. 

The  defendant  held  under  a  deed  made  by  John  Kirkpatnck, 
Barlet  Laffer  and  Jacob  Smith,  commissioners  of  the  county,  dated 
21st  September  1796,  reciting  that  the  lands  in  question  were  un- 
seated by  Andrew  Blair  and  had  been  assessed  for  the  state  tax  ot 
1789  at  8d.,  and  for  the  county  taxes  of  1789  and  1790  at  49.  Sd., 
and  that  the  same  had  been  sold  on  the  12th  August  1796  to  the  de- 
ftndant,  and  John  M'MuUen  for  67  dollars. 

The  plaintiff's  counsel  moved,  that  it  should  be  shown,  that  the 
names  of  the  county  commissioners  were  returned  to  the  sessions^ 
mnd  entered  by  the  clerk,  and  that  they  had  taken  the  oath  of  offioa 
The  want  of  this  proof  had  invalidated  a  sale  for  taxes,  in  Miller's 
lessee  v,  Moore  and  Cochran,  at  Nisi  Frins  in  Carlisle,  May  assuBes 
1783.    See  act  20th  March  1734.-6. 
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Sedper  cur.  That  reaolatioH  has  been  generally  disi^pproyed  of. 
The  objection  would  go  too  far,  and  affect  a  variety  of  cases.  Every 
thing  i^all  be  presumed  in  favor  of  the  acts  of  oflScers  de facto. 
Bit  all  our  decisions  unite  in  requiring  proof  of  the  regular  assess- 
fflCDt  of  the  tazesy  and  of  the  due  advertisement  of  the  lands  prev- 
ious to  the  sale.  This  was  first  established  on  full  argument  in 
\nk^  before  all  the  judges  of  the  Supreme  Oourt  in  September 
term  1796,  in  the  lessee  of  Sarah  Wistar  v.  John  Kammerer,  on  a 
motion  for  a  new  trial ;  and  the  doctrine  has  been  uniformly  pur- 
sued since. 

It  was  then  admitted,  that  regular  advertisements  could  not  be 
ihown  in  the  present  caae^  and  agreed,  that  a  verdict  should  pass 
&r  the  plaintiff. 

Messrs.  Young  and  Kennedy,  pro  qiier. 
Messrs.  "Woods  and  Armstrong,  jn'o  def. 


AT  A  CIRCUIT  COURT,  AT  BEDFORD,  NOVEMBER  1801, 

CORAM,  TEATES  AKD    SMITH,  JUSTICES. 

Lissn  of   JoHif  STsanDiTZ  and  Wiluam  Bbll  agcdnM  OBoneB 

Nixon. 

Smr,  in  gectment  by  tenants  in  common,  quod  demiururUf  is  iU.  Where  one  tract  of 
k&d  ii  attached  under  a  foreign  attachment  and  so  entered,  the  court  cannot  even 
Vj  nife,  subatltate  a  different  fraotof  land. 

The  plaintiff  declared^  on  demise  made  2d  November  1797,  by 
}(wi  tenants  of  one  messuage,  one  garden,  one  orchard,  10  acres  of 
meadow,  200  acres  of  arable  land,  and  604f  acres  of  woodland  on 
Tdlow  creek,  in  Hopewell  township.    The  title  was  as  follows : 

Oa  the  29th  October  1762^  George  Nixon,  the  defendant  applied 
for  400  acres,  including  two  springs,  at  the  foot  of  the  Cove  moun- 
tain, on  the  north  west  side  of  John  Piper's  land,  and  known  by 
the  Large  Kill  of  Black  Oaks.  On  the  5th  June  1765,  a  survey  was 
oude  by  Bichard  Tea  of  814f  acres,  but  stated  to  be  on  a  warrant 
dated  8th  September  1762.  Previous  hereto,  ]N'ixon  on  2d  March 
1764,  conveys  his  right  of  an  order  of  survey  dated  8th  September 
ITSS,  to  Geoige  Woods,  in  consideration  of  lOZ.,  who  on  the  19th 
March  1764:,  conveys  his  right  to  Bichard  Tea  and  John  Little,  in 
consideration  of  76Z.,  and  on  I4th  December  1764,  Tea  conveys  his 
nndivided  moity  to  Francis  "Wade  and  Samuel  Johnston,  in  cousid- 
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-  eration  of  110/.  On  the  Slst  July  1778,  Johnston  conveys  his  one 
foorth  part  to  Joseph  Donaldson  .and  Alexander  Donaldson.  On 
the  26th  December  1777,  Johnston  and  Wade  conveyed  their  joint 
interest  to  the  said  Joseph  and  Alexander  Donaldson.  On  the  11th 
November  1778,  John  Little  conveyed  his  moiety  of  the  lands  to 
the  said  Joseph  and  Alexander. 

A  foreign  attachment  in  case  was  instituted  by  the  lessors  of  the 
plaintiff  to  Angnst  term  1792,  in  Bedford  county,  against  the  said 
Joseph  Donaldson ;  whereapon  the  sheriff  made  retam,  attached 
three  tracts  of  land ;  one  of  400  acres  adjoining  George  Kixon  and 
Oeorge  Elder,  one  other  of  150  acres  on  the  east  side  of  Juniata,  and 
one  other  tract  in  the  name  of  George  Elder,  adjoining  Hngh  Bar- 
clay. In  April  term  1793,  the  court  made  a  rule  that  the  sheriff 
should  amend  his  return,  as  to  the  quantity  of  acres  of  each  tract 
attached  by  him.  Whereupon  amendments  were  made  accord- 
ingly, but  instead  of  the  second  tract  of  150  acres  attached,  814f 
acres  were  inserted,  described  as  in  the  survey.  Judgment  was  en- 
tered in  the  attachment  in  November  term  1793. 

On  the  27th  August  1794,  Jacob  Bonnet,  esq.,  then  sheriff,  con- 
veys one  moiety  of  the  three  tracts  attached,  to  John  Oadwallader, 
esq.,  who  on  the  29th  of  the  same  month,  conveys  to  the  lessors  of 
the  plaintiffs  as  joint-tenants,  and  on  the  16th  June  1795,  Alexan* 
der  Donaldson  conveys  to  them  the  remaining  moiety,  as  tenants 
in  common. 

The  defendants  counsel  insisted,  that  exclusive  of  the  objection 
which  presented  itself  from  the  warrant  of  the  8th  September  1763| 
on  which  the  survey  was  made,  not  being  shown  in  evidence,  it  was 
obvious,  that  the  moiety  of  the  lands  conveyed  by  Alexaiidaf 
Donaldson  could  not  be  recovered  in  this  action.  His  deed  to  th6 
lessors  of  the  plaintiff  was  as  tenants  in  common,  but  they  had  dm 
dared  as  joint-tenants,  which  was  certainly  ill.  1  Brownl.  13.  Onx 
Jac.  166.  Law  of  Ejectments  74.  2  Wils.  232. 1  Show.  842.  Comh, 
2  Bull.  105. 

IN'either  can  the  plaintiff  recover  the  other  moiety  conveyed  ui 
der  the  attachment.  This  species  of  process  is  in  rem^  and  the  lan< 
or  articles  attached  can  only  be  acted  upon,  unless  the  attachmei 
is  dissolved  by  the  entry  of  special  bail.  The  Court  of  Oomm< 
Pleas  could  not,  if  they  were  even  so  disposed,  make  a  rule,  din 
ing  the  sheriff  to  substitute  one  tract  in  the  room  of  another,  whii 
has  been  attached,  for  the  latter  alone  is  affected  by  the  pro( 
But  here  there  was  no  such  intention,  the  rule  is  merely  to  amei 
the  quantity  of  acres  in  each  tract,  and  the  attempt  to  Buby 
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a  different  tract  to  the  operatioa  of  the  attachment,  is  perfectly 

QDJostifiable  and  without  any  solid  grounds.  Thejsubstratum  failing 

ihe  &brick  erected  on  it  must  clearly  fall. 

The  court  were  clearly  of  this  opinion,  on  both  points,  and  the 
plaintiff  suffered  a  nonsuit. 

Messrs.  Watts  and  Cadwallader,  j?ro  qtier. 

Messrs.  Hamilton  and  Duncan,  jpro  d^. 


Lessee  of  Benjaion  Elliot  agwinst  Jacob  Bonitbt. 

Ab  mAf  coEtiiuied  pereonal  resident  settlemeat  is  preferable  to  a  later  patent . 

^  '  ~  ina  warrant  of  aooeptanoe  will  bind  proprietaries  and  those  clainuog  under  then 


by  tabseqneat  rights ;  aliter,  of  those  under  elder  rights. 
P^cice  of  the  survejor  before  the  revolution,  ss  to  10  per  oent  surplus. 

EjBcnoENT  for  lands  in  Providence  township,  brought  to  Novem* 
ber  tenn  1793. 

The  facts  on  each  side  turned  out  in  evidence  as  follows : 

The  plaintiff  chtimed  under  an  ancient  settlement  and  improve- 
meat,  made  near  the  head  of  the  Snake  Spring,  begun  in  1754  by 
niomas  Croyle,  and  continued  by  him  and  those  who  held  under 
faim,  whenever  the  state  of  the  country  would  admit  of  it,  until 
December  1788.  Valuable  improvements  were  made  on  the  land 
tt  well  by  buildings  as  otherwise. 

In  June  1762,  Croyle  sent  his  son  with  money  to  the  secretary 
of  the  land  office,  with  directions  to  procure  a  warrant  for  300  acres 
of  land,  including  his  improvements.  He  made  throe  applications 
to  the  office  for  that  purpose,  but  met  with  refusals,  and  was  per- 
mitted to  take  out  a  warrant  for  100  acres  only,  dated  10th  June 
1768,  adjoining  lands  surveyed  to  George  Crogfaan,  and  including 
lus  improvement  at  the  mouth  of  Snake  Spring.  On  this  warrant 
s  Barvey  of  123  acres  and  123  perches  was  made  so  late  as  4th 
Knch  1768,  by  Gteorge  •Woods,  for  Richard  Tea,  deputy  surveyor 
of  the  district. 

On  the  26th  May  1763,  a  warrant  of  acceptance  issued  in  favor 
of  Qeoige  Groghan,  reciting  that  ^^  by  our  consent  and  direction, 
there  was  surveyed  in  1755  by  John  Armstrong,  D.  S.  a  tract  of  land 
OD  Snake  Spring,  containing  390  acres  and  111  perches,  for  which 
Be  agreed  to  pay  15L  lOs.  per  hundred  acres,  and  interest  from  1st 
Karch  1755,''  and  requiring  the  surveyor  genecal  to  accept  the  sur- 
vey and  return  it  into  the  secretary's  office.  The  survey  offered 
▼88  dated  1755,  with  the  signature  of  John  Armstrong,  E.  S.  (con- 
taining as  above  and  calling  for  Thomas  Croyle  on  one  of  the  lines,) 
hat  without  specifying  any  authority  under  which  it  was  made. 
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This  sarvej  was  opposed  by  the  plaintiff's  counsel,  but  it  was 
allowed  to  be  read  by  Ydates,  J^  being  called  for  in  the  warrant 
of  acceptance,  who  said  he  "would  express  his  sentiments  thereon 
full  to  the  jury. 

(Smith,  J.  took  no  part  in  the  cause,  having  been  formerly  con- 
cerned in  it  as  counsel.) 

On  the  20th  May  1763,  a  patent  issued  to  George  Croghan  in 
consideration  of  60L  23.  2d.,  who  on  the  1st  December  following 
conveyed  the  same  to  Richard  Tea,  and  it  afterwards  by  seyeral 
mesne  conveyances  became  vested  in  the  defendant. 

On  the  Sd  August  1767,  Thomas  Groyle  obtained  an  application 
for  200  acres,  adjoining  his  warranted  land  in  Croyle's  Yalley,  on 
the  east  side  of  the  Bay's  Town  branch  of  Juniata,,  on  which  there 
was  surveyed  158  acres  by  George  Woods,  on  12(}h  March  1768. 

On  14th  April  1774,  Oroyle  executed  a  deed  to  Robert  Elliot  in 
consideration  of  3301.  for  three  tracts  of  land,  the  first  including 
the  mouth  of  Snake  Spring,  in  pursuance  of  his  warrant  for  100 
acres ;  the  second  adjoining  thereto,  in  pursuance  of  his  application ; 
and  the  third  hold  by  improvement,  including  the  fountain  of  Snake 
Spring,  with  a  covenant  therein,  that  he  would  prove  his  right  oi 
improvement  to  be  antecedent  to  the  right  or  claim  of  any  other 
person.  And  on  the  30th  March  1780,  Robert  Elliot  conveyed 
the  same  lands  to  the  lessor  of  the  plaintifl^  with  covenant  of  gene- 
ral warranty  as  to  the  improvement  right  In  December  1788,  the 
tenant  of  the  lessor  of  the  plaintiff  was  dispossessed  of  the  lands 
claimed  by  improvement,  under  a  judgment,  without  a  hearing  on 
the  merits. 

After  the  cause  had  been  ftilly  argued  by  Messrs.  Duncan  and 
Riddle  for  the  plaintiff,  and  by  Messrs.  Hamilton  and  Watts  for 
the  defendant,  Yeates,  J.  told  the  jury,  that  the  case  resolved  itself 
into  two  questions.  1st,  Whether  the  settlement  title  being  the 
earliest,  was  not  preferable  to  the  patent  ?  2d,  Whether  the  im- 
provement right  had  been  abandoned  t 

The  jury  wore  the  exclusive  judges  of  the  credit  of  witnesses, 
but  they  ought  not  on  slight  grounds  to  discredit  disinterested 
testimony,  and  particulary  when  fortified  by  circumstances  usu- 
ally attendant  on  such  cases.  If  the  witnesses  were  believed, 
they  showed  an  actii^l  personal  resident  settlement  by  Groyle  at 
the  head  of  the  Spring,  though  he  had  a  shed  and  some  cleared 
land  at  the  mouth.  He  had  cleared  several  acres  towards  the 
monntain  and  downwards  towards  the  Juniata,  and  must  in  the 
nature  of  things,  have  intended  to  include  the  whole  in  his  act- 
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dement  right.  His  continaanoe  on  the  land,  when  there  was  not  im* 
prndiDg  danger,  his  early  returns  aftw  tiie  dangers  had  ceased,  evinces 
bis  nneqarrocal  intentions.  The  siurey  of  1765  calls  for  his  lands  as 
a  boundary,  and  corroborates  the  testimony  of  the  witnesses.  Bat 
for  any  thing  that  appears,  this  survey  was  an  inofficial  act,  made 
without  authority.  The  recital  of  it  in  the  warrant  of  acceptance,  as 
aide  by  the  consent  and  direction  of  the  proprietaries,  cannot  legiti* 
mate  it,  as  against  Croyle  and  those  claiming  under  him.  The  recital 
iseridence  against  the  late  proprietaries,  and  those  claiming  under 
them  by  subsequent  conveyances,  but  not  against  those  holding  under 
in  earUer  right.  Gilb.  Law  Evid.  99, 100.  6  Mod.  44.  1  Salk.  286. 
Htfdr.  120.  3  Lev.  108. 12  Vin.  288.  Oroyle  applies  in  1762,  with 
Us  money,  for  a  warrant  for  800  acres  to  include  his  improvement, 
leeording  to  the  uniform  usage  of  the  office,  but  is  refused,  and  he 
em  only  obtain  a  warrant  for  100  acres  to  include  his  improvement  at 
Ae  mouth  of  Snake  Spring.  He  could  do  no  more ;  and  it  would 
seem  on  the  whole,  that  the  patent,  unless  there  has  been  an  abandon- 
ment of  the  improvement  right,  must  give  way  to.it. 

The  abandonment  must  be  judged  of  by  the  jury  as  a  matter  of  fact, 
onder  all  tde  circumstances.  When  Croyle  applied  for  his  warrant  for 
800  acres  by  his  son,  he  did  not  mean  to  abandon.  He  was  dissatis- 
led  with  what  his  son  had  done,  and  said  he  would  apply  to  Mr.  Penn 
for  justice.  He  clings  to  his  improvements,  and  will  not  surrender 
the  possession  of  them.  When  he  sells  to  Robert  Elliot,  he  pledges 
himflelf  to  prove  his  prior  right.  If  the  present  defendant,  or  any 
penons  under  whom  he  claims,  had  made  valuable  improvements  since 
the  former  recovery  by  default,  and  before  the  present  ^ectment  was 
commenced,  it  would  avail  him  much,  as  proof  of  abandonment ;  but 
Ao  snch  evidence  has  been  given. 

If  the  juiy  shall  decide  for  the  plaintiff  on  both  points,  the  only 
remaining  thing  to  be  considered  is,  what  ought  he  to  recover  ?  He 
htf  got  under  the  warrant  to  Croyle  including  his  improvement,  128 
>aeB  and  128  perches,  and  there  being  another  legal  right  in  the  hands 
rfthe  surveyor  (though  posterior  to  Croyle 's  application)  before  the 
>Qnrey  was  made,  he  is  now  entitled  only  to  176  acres  and  87  perches, 
the  difference  between  what  is  already  surveyed  to  him,  and  the  strict 
<iuntity  of  800  acres  under  his  improvement,  and  not  to  any  surplus 
quantity  of  10  per  cent. 

The  jury  came  into  couit  in  a  short  time,  and  found  a  verdict  for 
the  plaintiff  for  200  acres,  and  allowance  of  6  per  cent  for  roads,  &c., 
hat  were  told,  they  must  specify  whatever  they  did  find,  how  the  same 

Vol.  m.  19 
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should  be  laid  off,  and  that  possibly  their  fiinding  the  surplus  of  10  per 
cent  would  endanger  their  verdict. 

^  The  jury  next  morning  appeared  at  the  barr,  and  delivered  in  their 
yerdict  for  176  acres  and  87  perches  for  the  plaintiff,  finding  where 
the  same  should  be  surveyed. 

,  The  practice  before  the  revolution  was  as  follows :  A  person  at 
that  time,  who  had  a  warrant  or  order  for  800  acres '  of  land,  was  by 
the  practice  of  the  office,  and  instructions*  of  the  surveyor,  entitled  (p 
10  per  cent,  beyond  the  usual  allowance  of  6  per  cent  for  roads,  be- 
sides the  quantity  mentioned  in  his  warrant  or  order,  and  might 
demand  of  the  deputy  surveyor  to  survey  on  his  warrant  or  order  of 
800  acres,  830  acres  and  i^^llowance  for  roads,  provided  there  was  no 
opposing  claim  of  a  third  person  before  the  survey  was  made.  But  it 
there  was  any  such  opposing  title  before  the  survey  was  actually  made, 
the  surveyor  was  confined  to  the  precise  number  of  acres  mentioned  in 
the  warrant  or  order. 

From  the  information  of  Mr.  Justice  Smith. 


^ 


Lessee  of  Bernard  Dougherty  against  John  Piper,  esquire. 

A  warrant  improyidently  issued,  without  any  money  paid,  directed  by  the  sunrejor 
general  to  a  deputy  to  be  executed,  and  a  surrey  thereon,  permitted  to  be  read  in 
evidence. 

Minutes  of  the  Board  of  Property  are  uniformly  read,  to  show  what  passed  before  theffl. 
In  many  cases,  acts  done  since  the  ejectment  brought  may  be  giren  in  evidence. 

Ejbcticbnt  for  108  acres  and  152  perches,  in  Goleraine  township. 

The  plaintiff  claimed  under  a  slight  improvement  of  some  adjacent 
land|  made  by  James  Wells,  who  sold  to  Edward  Logston^  on  the  16th 
January  1765.  Logston  conveyed  to  the  lessor  of  the  plaintiff  on  the 
26th  of  the  same  month. 

.  He  offered  in  evidence  the  copy  of  an  original  warrant  in  his  own 
name,  dated  17th  April  1766,  for  250  acres,  including  his  improve- 
ment, which  he  purchased  of  Edward  Logston,  who  purchased  of  James 
Wells,  lying  on  a  branch  of  Juniata,  ca  led  Piper's  Run,  known  by 
the  name  of  the  Flag  Bottom,  about  14  miles  from  Bedford ;  interest 
to  commence  from  Ist  March  1762.  On  this  warrant  was  indorsed  % 
direction,  under  the  signature  of  John  Lukens,  then  surveyor  general, 
to  Richard  Tea,  deputy  surveyor  to  execute  the  warrant ;  also  in  HM 
hand-writing  of  the  said  Richard  Tea,  ^^  Executed  November  11,  1766, 
293i  acres,  returned  by  R.  Tea." 

■r 

*  These  instructionB  were  founded  on  an  order  of  the  Board  of  Property^  dated  111 
May  1767. 
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The  plaintiff  likewise  offered  the  draft  of  survey  made  by  the  said 
Tea,  on  die  11th  November  1766,  containing  293^  acres.  To  the 
reading  of  these  papers  to  the  jury  the  defendant's  counsel  excepted, 
and  produced  a  certificate  from  Samuel  Cochran,  surveyor  general, 
diat  no  such  originalwarrant,  nor  any  traces  thereof  could  be  found 
in  his  office ;  a  second  certificate  from  Francis  Johnston,  receiver  gen- 
eral, that  no  money  appeared  in  his  office  to  have  been  paid  thereon  ; 
and  a  third  certificate  from  David  Kennedy,  secretary  of  the  land 
office,  that  the  original  ^arrant  then  remained  in  his  office.  It  like-. 
vise  appeared  by  the  testimony  of  Mr.  Justice  Smith,  that  during  the 
period  in  which  William  Peters  acted  as  secretary  of  the  land  office, 
tome  complaints  existed  as  to  issuing  warrants,  where  they  had  not 
heen  paid  for,  but  that  all  those  irregularities  were  cured  when  James 

Tilghman,  esq.  came  into  that  oj£ce. 

» 

Per  cur.  Let  the  warrant  and  survey  be  received  in  evidence ;  their 
operation  wiU  be  judged  of  afterwards.  It  will  be  remembered,  that 
the  warrantee  has  not  conveyed  his  right  to  any  other  person ;  and  the 
warrant  has  issued  from  the  office  improvide  ? 

The  defendant  then  showed  in  evidence  a  warrant  for  200  acres,  in- 
dnding  the  forks  of  a  large  run,  which  empties  itself  into  Juniata, 
dated  5th  June  1762 ;  a  receipt  for  10/.  paid  thereon,  and  a  survey  of 
334  acres,  made  on  the  11th  June  1767,  by  George  Woods,  including 
the  Flag  Meadow,  comprehended  in  the  plaintiff's  survey,  and  a  house 
of  hewed  logs,  two  storied  high,  26  feet  by  24,  which  had  been  built 
hj  Dougherty. 

He  then  offered  a  copy  of  the  minutes  of  the  Board  of  Property  of 
the  27th  December  1768,  whereby  it  appeared  to  be  agreed,  that  the 
defendant's  survey  should  be  returned ;  that  the  house  built  by  the  les- 
sor of  the  plaintiff  should  be  valued  by  William  Proctor  and  James 
M'Call,  and  that  the  former  should  pay  to  the  latter  the  value  set  by 
thfm,  and  the  charges  of  surveying  the  warrant. 

This  was  objected  to.  The  agreement,  if  such  there  was,  is  capable 
of  other  proof.     This  is  evidence  of  a  secondary  nature. 

Per  cur.  The  minutes  of  that  board  have  uniformly  been  read  to 
Bhow  what  passed  before  them.  It  is  highly  probable  this  agreement 
•hodd  be  proved  in  no  other  way. 

The  pkdntiff  then  offered  another  warrant  for  300  acres,  dated  14th 
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March  1786,  to  the  defendant  under  which  he  wished  to  obtain  a  re- 
turn of  the  lands  in  question ;  and  it  was  said,  that  he  had  thereby 
disafErmed  the  contract.  He  trifled  with  the  agreement ;  never  ob« 
tained  a  xetom  of  his  first  snrvey,  or  a  meeting  of  the  referees ;  and 
in  shorti  had  done  nothing  whatever  to  cany  the  agreement  into  exe- 
cution. 

The  defendant's  counsel  answered,  that  the  wishes  of  the  defendant 
could  not  possibly  be  inferred  from  the  warrant  of  1786,  which  called 
for  the  adjoining  lands.  As  to  the  lessor  of  the  plaintiff  calling  on  him 
to  return  his  survey,  he  must  show  himself  interested  therein  in  the  first 
instance.  The  lessor  of  the  plaintiff  was  more  immediately  bound  to 
procure  a  meeting  of  the  referees,  as  he  was  to  receive  the  amount  of 
their  valuation,  and  ought  to  have  furnished  the  account  of  surveying 
fees,  which  he  had  paid.  But  if  disaffirmance  of  the  stipulations  be- 
fore the  Board  of  Property,  would  affect  the  title  of  the  lands  in  dis- 
pute,  the  first  act  of  that  kind,  was  by  the  commencement  of  the  present 
suit,  which  was  brought  to  April  term  1772,  not  to  enforce  the  pay- 
ment of  the  money,  but  to  recover  the  specific  land.  The  fact  how- 
ever was,  that  M'CaU  died  shortly  after  the  reference  was  agreed  up- 
on. Besides,  the  warrant  of  1786,  was  taken  out  nearly  fourteen 
years  after  bringing  this  ejectment. 

Per  cur.  The  case  has  assumed  a  new  shape.  It  is  asserted  on 
the  one  side,  that  the  title  of  the  plaintiff,  if  he  ever  had  any,  is^eztin- 
guishedby  his  agreement.  On  the  other  hand  it  is  contended,  that  the 
defendant  has  infringed  the  contract,  and  the  plaintiff  offers  this  warrant 
of  1786  to'prove  it.  Regularly,  the  title  must  be  tried  as  it  was  at  the 
time  of  the  demise  laid,  but  in  a  variety  of  instances,  acts  done  since, 
may  beshown  on  either  side,  illustrative  of  the  truth  'of  certain  f  acts,'or 
of  the  intentions  of  the  parties.  No  evidence  has  been  given  to  show 
what  either  party  did  respecting  the  agreement,  between  December 
1768  and  April  term  1772,  when  this  ejectment  was  commenced.  If 
the  lessor  of  the  plaintiff  was  not  to  do  the  firat  act,  he  certainly  should 
have  gone  on  pari  passUy  with  the  defendant ;  and  upon  the  death  of 
M'CaU,  he  ought  to  have  applied  to  the  defendant  to  agree  to  another, 
arbitrator,  and  bring  in  his  account  of  what  he  had  paid  for  the  survey. 
Nothing  of  this  kind  is  shown,  but  a  suit  has  been  brought  for  the  re- 
covery of  the  land.  Therefore  the  taking  out  a  warrant  in  1786,  with^ 
out    proving    that  some  other  act    disaffirming   the   contract,  was 


^ 
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done  before  April  1772,  cannot  ehow  that  the  defendant  first  rescinded 
die  contract 

Hie  eyidenoe  most  therefore  bo  oyermled. 

At  lengih  under  ihe  recommendation  of  the  conrt,  it  was  agreed,  to 
submit  the  case  to  the  six  jurors  who  attended  the  view,  to  do  what  was 
equitable  and  jost,  between  the  two  parties. 

HesBTB.  Hamilton  and  Watts,  jpro  quer. 
Messrs.  Duncan  and  Biddle,  pro  def. 
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DECEMBEE  TERM,  1801. 

CORAM — SmPPEN,  CHIEF  JUSTICE,  TEATES,  SMITH  AND  BRACEENRIDaS, 

JUSTICES. 


Elizabeth  Tvctssr  againet  Mabia  Hassenclever,  Elizabeth  Shal- 
Lus  and  Adam  Melcher  who  sorviyed  Jacob  Mblgheb. 

Mart  Clifton  by  her  guardian  Jonathan  Williams  against  Sdme. 
Frances  Clifton  by  same  guardian  against  Same. 

a  will,  beginniDg  with  **  I  direct  all  mj  just  debts  and  funeral  expenses  to  be  paid  bj 
my  executors,"  and  then  devising  four  pecuniary  legacies  and  five  tracts  of  land,  and 
concluding,,  "  the  rest  and  residue  of  my  estate,  real  and  personal,  I  give  to  my  four 
brothers  and  sisters.  A,  B,  G  and  D.  "  The  pecuniary  legacies,  on  a  deficiency  of  per- 
sonal estate,  are  chargeable  on  the  lands. 

Case  stated.  ^  Isaac  Melcher,  esq.  of  Graeme  Park,  in  Horsham 
township,  in  Montgomery  county,  being  seized  of  estate  personal  and 
real,. made  his  last  will  and  testament  in  the  words  following,  dated 
22d  May  1788. 

'^  It  is  my  will,  that  my  just  debts  and  funeral  expenses  be  full; 
paid  and  satisfied  by  my  executors  hereafter  named,  as  soon  after  my 
decease  as  possible.  Item,  I  giye  and  bequeath  to  my  niece  Maria 
Yanderen,  the  sum  of  300/.  money  of  Pennsylvania,  to  be  paid  her  in 
gold  or  silver  coin  on  the  day  of  her  marriage,  or  arrival  at  lawful 
age,  which  ever  shall  first  happen,  meanwhile  to  be  placed  out  at  inter- 
est from  one  year  after  my  decease,  on  good  real  security,  for  her  use,* 
and  in  case  of  her  death  in  an  unmarried  state,  then  to  sink  into  my 
residuary  estate.  Item,  I  give  and  bequeath  to  Miss  Eleanor  Clifton, 
of  Philadelphia,  the  sum  of  500/.,  to  be  paid  to  her  one  year  after 
my  decease,  and  in  case  of  her  death  without  issue,  to  be  equally 
divided  among  her  three  sisters,  Elizabeth,  Mary  and  Frances,  or  the 
survivors  of  them.  Item,  I  give,  devise,  and  bequeath  unto  Horatio 
Lawrence,  son  of  J.  Caldwell,  and  to  his  heirs  and  assigns,  my  five 
tracts  of  land,  "So.  15, 16, 17, 18  and  19,  situate  at  Logstown,  now 
called  Montmorin,  in  the  county  of  Westmoreland,  estimated  at  8000/., 
to  hold  to  him,  his  heirs  and  assigns  forever  ;  and  I  do  further  give  and 
bequeath  to  him  the  sum  of  100/.,  to  be  paid  to  him  at  lawful  age,  mean- 
while to  be  placed  out  at  interest,  on  good  security,  for  his  use ;  but  in 
case  he  departs  tbis  life  unmarried,  the  devise  of  lands  and  bequest  of 
money  to  him  made  as  aforesaid  shall  be  void,  and  the  whole  sink  in 
my  residuary  estate.  Item,  I  give  and  bequeath  to  my  friend  Chris- 
topher Baker,  of  the  city  of  Philadelphia,  scrivener,  the  sum  of 
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50/.  u  acknowledgment  of  semcee  received,  to  be  paid  to  him  one 
year  after  my  decease.  Item,  the  rest  and  residae  of  my  estate  real 
aDd  personal  whatsoever  and  wheresoever,  I  give  devise  and  bequeath 
onto  my  dear  brothers  and  sisters,  Adam  Melcher,  Jacob  Melcher, 
Maria  Hassenclever  and  Elizabeth  Shallos,  (the  wife  of  Jacob  Shallus) 
their  heirs  and  assigns  forever  as  tenants  in  common,  and  to  be  equally 
dirided  between  them  share  and  share  alike,  provided  always,  that  my 
tister  Maria  Hassenclever  keep  the  whole  in  her  possession,  during  her 
widowhood.  Lastly,  I  do  hereby  nominate  and  appoint  William  Glifo 
ton,  Andrew  Eppele  and  Jacob  Lawersweyler,  executors  of  this  my 
last  will  and  testament,  ratifying,"  &c. 

The  said  Isaac  Melcher  died,  seized  of  the  said  real  estate  in  fee 
simple,  and  possessed  of  the  said  personal  real  estate  absolutely,  on 
tbe  day  of  ;  and  at  the  death  of  the  said 

Isaac,  all  the  legatees  and  devisees  in  the  said  will  named,  were  livings 
to  wit,  Maria  Yandaren,  Eleanor  Clifton,  Elizabeth,  Mary,  and  Fran- 
ees  Clifton,  Horatio  Lawrence,  Christopher  Baker,  Adam  Melcher, 
Jacob  Melcher,  Maria  Ebkssenclever,  and  Elizabeth  Shallus. 

Sabsequent  to  the  death  of  the  said  Isaac  Melcher,  Eleanor  Clifton 
one  of  the  legatees  in  the  said  will  named,  died  on  the  22d  day  of  July 
1T91,  leaving  no  issue.  Christopher  Baker  another  of  the  legatees, 
died  on  the  day  of  ;  and  Jacob  Melcher 

another  of  the  residuaiy  legatees  died  on  the  22d  day  of  July  1790. 

It  is  agreed,  that  there  are  no  assets  in  the  hands  of  the  executors  in 
the  said  will  named,  out  of  which  the  said  legacies  or  any  part  thereof 
can  be  paid  and  satisfied  ;  and  that  the  value  of  the  lands  devised  is 
to  a  greater  amount  than  the  legacies  in  the  said  will  mentioned. 

The  question  submitted  to  the  court  is,  whether  the  lands  devised  in- 
tnd  by  the  said  will  are  liable  to  the  payment  of  the  said  legacies  ; 
and  whether  the  said  residuary  legatees  are  chargeable  therewith,  on 
account  of  the  said  devises  and  of  the  said  lands,  into  the  possession  of 
which  they  entered  after  the  said  death  of  the  testator  ?  If  the  court 
shall  be  of  opinion  from  the  preceding  statement,  that  the  said  residuary, 
devisees  are  liable  on  account  of  the  said  land,  to  the  payment  of  the. 
said  legacies,  then  judgments  to  be  entered  for  the  plaintiSis,  with  costs 
of  suit.  But  if  the  court  shall  be  of  a  different  opinion,  then  the  judg-. 
meat  to  be  entered  for  the  defendants. 
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The  case  was  argued  last  term  by  ^Messrs.  Bawle  and  S.  Levy  for 
the  defendants,  and  by  Messrs.  Ingersoll  and  Adams  for  the  plaintiffii. 

For  the  defendants  it  was  urged,  that  the  words  rest  and  residue  of 
my  estate  real  and  personal,  can  only  mean  the  remainder  of  his  per- 
sonal  estate,  after  payment  of  his  debts,  funeral  expenses  and  legacies, 
and  of  his  lands  after  taking  therefrom  the  five  tracts  of  land  devised 
to  Horatio  Lawrence.  In  the  beginning  of  the  will,  the  words  are,  my 
just  debts  and  funeral  expenses  shall  be  paid  as  soon  as  possible,  but 
legacies  are  not  mentioned.  If  there  had  been  no  residuary  clause,  it 
cannot  be  pretended,  that  the  legatees  could  hare  any  claims  to  be  sat* 
isfied  out  of  the  real  estate.  It  is  a  rule  in  the  construction  of  wills, 
that  when  a  testator  has  given  away  all  his  interest  and  estate  in  cer* 
tain  lands,  so  that  if  he  were  to  die  immediately,  nothing  remains  un* 
disposed  of,  he  cannot  intend  to  give  any  thing  in  these  lands  to  his 
residuary  devisee.  Willes  297.  A  residuaiy  devisee  cannot  take  a 
devise  of  lands  which  has  been  lapsed,  though  it  is  otherwise  as  to  per* 
sonalties.  2  Bla.  Bep.  786.  Goodright  y.  Opie  Fortesc.  184.  S.  G.  8 
Mod.  123.  Wright  v.  Home,  8  Mod.  222.  A  residury  legatee  shall 
have  no  contribution  from  specific  legatee.  2  Equ.  Ca.  Abr.  552.  pL 
7.  Pecuniary  legacies  if  assets  are  wanting,  shall  be  paid  in  average.  1 
Wms.  127.  But  specific  legacies  are  not  bound  to  abate  in  proportion. 
1  Wms.  422.  They  are  not  to  be  broken  into  in  order  to  make  good 
a  pecuniary  lega<7,  and  much  less  shall  pecuniaxy  legatees  on  a  de- 
ficiency of  assets,  have  any  remedy  for  their  legacies  against  a  devisee 
of  land.  1  Wms.  201. 1  Yem.  81.  And  every  devisee  of  land  is  as 
much  a  specific  legatee,  as  a  pecuniary  legatee.  1  Wms.  678.  8  Wms. 
824. 

It  cannot  be  denied,  that  the  personal  estate  of  a  testator  is  the  pri- 
mary fund  for  the  payment  of  all  his  personal  debts,  or  general  lega- 
cies. 2  Equ.  Ga.  Abr.  869,  c.  5.  2  Gha.  Bep.  278,  Prec.  Gha.  8.  2 
Vern.  125,  802. 

Now  it  is  apprehended,  that  exclusive  of  these  cases,  where  lands 
are  expressly  charged  by  the  testator  for  the  payment  of  his  legacies, 
there  are  only  five  other  cases  mentioned  in  the  books,  wherein  diey 
have  been  held  to  be  so  charged. 

1.  When  there  is  a  necessary  implication  to  such  effect,  as  in  Alcock 
Y.  Sparhawk,  2  Vern.  228.  One  by  will  devised  his  land  to  his 
brother  (who  was  his  heir  at  law)  in  fee  gave ,  different  legacies, 
and  made  his  brother  executor,  desiring  him  to  see  his  will  performed. 
It  was  held  that  the  land  was  chargeable  with  the  legacies.  Such  from 
the  Yery  nature  of  the  case,  must  haYO  been  the  testator's  intention. 
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2.  Where  the  ezeeators  have  been  impowered  to  sell  landsj  and  the 
imoimt  has  thereby  become  eqnitable  assets,  as  in  Sadney  and  Williams 
0.  Cooasmakw,  Yes.  jr.  486.  Devise  of  land  to  be  sold,  money  pro* 
daeed  I7  llie  sale  was  charged  with  simple  contract  debts,  on  the  inten* 
tkn,  though  donbtfol. 

8.  Wh««  the  legatee  is  a  meritorious  creditor,  as  a  wife,  child,  broth* 
ff  or  sister.  It  was  so  laid  down  in  Elliot  v.  Hancock,  2  Vem.  148, 
HI  the  case  of  a  child.  The  father  gave  land  to  his  younger  son  and 
iBsde  him  executor,  and  gave  an  annuity  of  5/.  per  annum  to  his  eldest 
wa,  but  did  not  expressly  charge  the  land.  A  creditor  is  considered 
18  s  purchaser  for  valuable  consideration.  1  Cha.  Ca.  10.  And  chil* 
dren  are  in  equity,  considered  in  the  nature  of  creditors.  Pow.  on 
Powers  168. 

4.  Where  the  application  is,  contra  spoliatoremj  as  in  Joyce's 
ease,  Nels.  Cha.  Rep.  155,  where  the  defendant  had  embezzled  the 
personal  proper^. 

5.  Wherever  lands  by  the  decisions  in  England  are  made  liable  to 
the  payment  of  simple  contract  debts,  these  pecuniary  legatees  may 
follow  the  lands.  But  plain  words  are  then  requisite  to  charge  the  es- 
tate of  an  heir ;  for  a  charge  so  far  as  the  value  of  it  amounts,  is  pro 
tanio  a  disherison.  Davis  v.  Gardiner,  2  Wms.  188.  If  the  word 
debts,  had  been  omitted  in  the  present  will,  they  would  not  have  been 
dargeable  with  simple  contract  debts  in  England.  Ih,  190.  Where 
a  testator  charged  his  lands  with  the  payment  of  his  legacies,  it  did 
]M)t  subject  them  to  the  payment  of  his  debts.  Clifton  v.  Burt.  1  Wms. 
879. 

In  the  present  case,  the  plaintiffs  are  mere  volunteers  and  strangers  ; 
tlie  defendants  are  brothers  and  sisters,  and  are  considered  as  meritori- 
OQB  creditors,  entitled  to  testator's  bounty.  To  Mrs.  Hassenclever  he 
devised  the  possession  of  the  entire  residue  of  his  whole  estate,  during 
kr  widowhood.  If  the  testator  has  miscalculated  the  extent  of  his 
personal  property  after  payment  of  his  debts,  and  has  made  his  bequests 
OB  that  ground,  it  is  a  mistake,  which  this  court  cannot  rectify. 

Argnmrait  for  the  plaintifb.  It  is  of  no  moment  to  consider  wheth- 
er tfie  devise  over  to  the  now  plaintiffs,  the  sisters  of  Miss  Eleanor 
Clifton,  is  good  or  not.  If  the  legacy  was  entailed  on  her,  then  she 
to(i  the  same  absolutely,  and  her  sisters  succeeded  thereto  after  her 
dead^  as  her  next  of  kin ;  but  if  the  devise  over  is  good,  then  they  be^ 
Mw  entitled  under  the  wilL 

It  IS  obvious,  that  the  distincti<HUi  which  have  prevailed  in  England 
between  real  and  personal  estate,  are  not  equally  applicable  in  Penn- 
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ajlvania,  where  lands  are  made  chattels  for  the  payment  of  debts.  1 
DaU.  481. 

It  is  however  admitted^  that  the  distinction  between  general  and 
specific  legacies  prevails  here.  But  we  conceive  that  the  defendant's 
counsel  have  erred,  when  they  considered  the  devise  to  their  clients  as 
specific.  The  truth  is,  that  no  specific  lands,  or  portions  of  land,  are 
devised  to  them ;  no  tracts  of  land  are  particularized,  no  metes  or  bounds 
are  set  forth.  The  testator  has  devised  to  them  the  rest  and  residue 
of  his  estate,  real  and  personal.  He  had  before  bequeathed  four  pecu- 
niary  legacies,  and  five  specific  tracts  of  land,  and  these  prior  claims 
are  satisfied.  If  authorities  are  requured  to  ascertain  so  clear  a  posi* 
tion,  they  are  to  be  fpund  iq  8  Atky.  59.  2  Bla.  Com.  514. 

There  is  no  doubt  but  the  personal  property  of  a  testator  is  the  prim- 
ary fund  for  discharging  his  debts  and  principal  legacies,  but  the  rule 
is  not  restrictive  on  persons  who  make  their  wills.  This  will  is  silent 
as  to  what  fund  shsJl  be  looked  to  for  the  payment  of  his  legacies. 
The  two  species  of  property  are  blended  together  in  one  mass,  and  the 
words  rest  and  residue  of  my  estate  real  and  personal,  show  this. 
The  intention  of  the  testator  shall  be  carried  into  execution,  if  possi- 
ble, throughout  the  whole  will.  2  DaU.  245. 

The  defendant's  counsel  have  cited  Davis  v.  Gardiner.  2  Wms.  188, 
But  it  will  be  found  in  the  state  of  that  case,  that  the  expressions  are, 
after  all  my  legacies  paid,  I  give  the  residue  of  my  personal  estate  to 
my  son,  which  evinced  his  intention  that  the  legacies  were  to  be  paid 
dut  of  his  personal  property.  It  is  true,  that  in  the  close  of  the  case,' 
&  distinction  seems  to  be  set  up,  as  to  the  operation  of  words,  charging 
lands  with  the  payment  of  debts,  on  a  deficiency  of  debts,  and  of 
legacies.  But  Mr.  Coxe,  in  his  judicious  note,  lb.  190,  observes,  that 
although  the  court  may  have  expressed  itselj^more  strongly  in  the  case 
of  creditors  than  of  legatees,  it  seems  that  no  rule  of  construction  has 
been  adopted  in  the  one  case  which  does  not  apply  to  the  other.  He 
cites  a  variety  of  cases  which  warrant  his  position.  1  Yem.  411.  2 
Vem.  228.  Prec.  Cha.  264.  8  Wms.  95.  4  Bro.  P.  0.  90.  Talb.  Cas. 
110.  1  Vez.  499.  2  Vez.  271,  313. 

'  A  classification  of  the  cases  wherein  lands  have  been  held  chargeable 
with  the  payment  of  legacies,  without  express  words  for  that  purpose, 
has  been  attempted  by  the  defendant's  counsel.  The  correct  role  wer 
conceive  is,  we  are  to  be  governed  by  the  intention  of  the  testator  in 
this,  as  in  other  instances  of  the  construction  of  wills. 

This  was  the  criterion  in  Alcock  v.  Sparhawk,  Elliot  t^.  HaiH 
(ock,  and  Joyce's  case,    already  cited,  all  of  which   prove  that 
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Iftodi  may  be  so  charged  without  express  words ,  pursuing  the  intent* 
The  case  of  Astlej  v.  Powis,  1  Yez.  496,  is  strongly  allied  to  the 
present.  There  the  testator  devised  money  legacies  and  annuities,  and 
then  gare  to  E.  B.,  his  heirs  and  assigns  forever,  all  his  manors,  &c., 
Qtaking  him  executor  and  residuary  legatee  after  all  just  debts  are  paid 
and  satisfied.  Lord  Hardwicke  observed,  this  would  charge  the  real 
estate  with  the  legacies,  if  the  personal  was  deficient,  for  it  does  not 
gire  a  specific  devise  of  any  part  of  the  real  estate,  but  by  way  of  re- 
sidae  after  the  annuities,  kc.  which  shows  what  was  before  given  was 
OQt  of  either  of  those  funds  ;  and  his  charging  the  legacies  on  the  real 
estate,  shows  an  intent  that  debts  should  be  paid  out  of  either  fund, 
k  legacies  are  to  be  paid  subsequent  to  debts,  and  all  this  is  one  clause. 
Ilie  proper  construction  is,  to  take  these  words,  after  debts  paid  and 
satisfied,  as  relative  to  and  running  over  the  whole  sentence,  whigb 
dearly  shows  the  real  estate  is  chargeable. 

;  So  in  Kidney  and  William  v.  Coussmaker,  1  Yes.  Jr.  440,  the  Lord 
Chancellor  says,  a  very  little  is  sufScient  to  subject  lands  to  the  pay-! 
oeDt  of  debts.  Where  a  testator  combines  real  with  personal  estate 
geaerally,  all  the  burthens  of  the  personal  will  be  put  on  the  real  so^ 

tmhinei  with  it.    lb.  444. 

■» 

The  case  of  Nichols  if.  Postlethwaite,  determined  at  Nisi  Prius  at 
Carlisle  in  October  1791,  is  directly  in  point  as  reported  in  2  DalL' 
131.  There  I.  D.  seized  of  land  and  having  no  personal  estate,  be- 
fseathed several  pecuniary  legacies  to  different  persons,  and  all  the  rest 
ud  residue  of  his  estate,  real  and  personal,  he  gave  to  his  son  J.,  whom 
he  appointed  executor,  and  who  after  the  testator^s  death  entered  into, 
the  land ;  and  the  court  held  it  clearly,  that  nothing  is  given  to  the  re- 
Mmj  legatee  but  what  remains  after  payment  of  the  legacies.  These 
tve  a  charge  upon  the  testator's  real  estate. 

What  the  plaintiffs  rely  on  is,  that  on  the  face  of  the  will  it  appeam^ 
that  the  testator  intended  the  devisee  of  the  residue  should  take  no* 
^^  until  the  pecuniary  legacies  were  paid. 

The  court  continued  the  case  under  advisement  until  this  term  ;  Smith  ^^ 
h  observing,  that  from  his  own  knowledge,  the  statement  in  the  last 
ease  could  not  be  correct,  as  to  the  testator's  having  no  personal  estate* 
.  And  now  this  term,  Shippen,  C.  J.  pronounced  the  opinion  of  the 
^oort,  that  the  testator  certainly  intended  to  charge  his  lands  with  the 
psyment  of  the  legacies,  in  case  the  personal  estate  should  be  deficieuti' 
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and  that  the  court  had  litde  doubt  on  the  point  sabmitted  to  diem  up- 
on the  argmnent. 

Judgment  for  the  plaintUb. 

Vide  2  Bro.  Gh.  Oa.  H.  2  Vee.  jr.  267.  8  Ves.  jr.  545,  788. 

These  causes  were  removed  to  the  EQgh  Court  of  Errors  and  Appeals, 
and  after  solemn  argument,  the  judgments  were  aflbmed  in  January 
1808.     ^ 


<»  •  #< 


RusFUBiiiOA  against  Albxandbb  James  Dallas,  esquire. 

The  court  in  doubtful  otfo,  on  a  rule  to  show  canse  why  an  Infonnatioii  In  the  natoie 
of  a  quo  tMrratUo  should  not  be  filed,  will  not  determine  whether  an  appointment  to 
office  by  the  goTcmor,  be  constitutional  or  not  The  offices  of  city  recorder,  or  joi* 
tioes  of  the  peace,  are  not  constitutionally  Incompatible  with  offices  of  trust  or  prolt 
under  the  United  States. 

A  Motion  was  made  at  the  last  September  term,  for  a  rule  on  Mr. 
Pallas^  to  show  cause,  why  an  information  in  the  nature  of  a  quo  war* 
ranfOj  should  not  be  filed  against  him,  for  exercising  the  office  of  re* 
•order  of  the  eitj  of  Philadelphia,  while  he  hdd  the  office  of  district 
attorney  for  the  eastern  district  of  Pennsylvania,  under  the  United 
States ;  at  the  relation  of  the  select  and  common  councils  of  the  said 

The  counsel  on  both  sides,  upon  the  argument  on  the  motion,  went 
folly  into  the  merits  of  the  question,  whether  the  two  offices  were 
Compatible  or  incompatible,  under  the  constitution  of  this  state.  And 
after  the  argument  had  progressed  a  considerable  length,  the  counsel 
for  the  relators  insisted,  that  all  the  court  had  to  look  to,  before  they 
granted  the  information,  was  to  see  that  a  fair  doubt  was  raised.  8 
Term  Bep.  698,  9.  An  information  in  the  nature  of  a  quo  warranto 
was  granted,  where  the  right  depended  on  a  matter  of  doubtful  law,  in 
order  to  its  being  finally  determined.  Oowp.  68.  If  ther  is  a  doubt 
of  the  right  of  a  corporation,  the  court  will  grant  the  rule.  2  Kyd* 
Oorpor.  482. 

The  defendant's  counsel  did  not  controvert  the  authority  of  the  cases 
cited.  The  peace  and  good  government  of  the  city,  was  inmiediately 
interested  in  an  early  decision  of  the  question.  They  offered  to  agree 
to  any  terms  which  would  accelerate  die  determination. 

The  court  said,  the  case  was  of  considerable  magnitude,  and 
tiie  pleadings  should  be  filed  in  such  a  manner,  as  to  put  the 
whole  on  record,  in  order  that  either  side,  if  dissatisfied  with  the 
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dedsion  here,  might  bring  a  writ  of  enror.  The  great  question  could 
not  with  propriety  be.  decided,  on  the  rule  to  show  cause.  Doug.  882^ 
(897.) 

The  following  pleadings  were  then  filed  by  consent. 

Coimtj  of  Philadelphia,  ss.  September  term  1801. 

Be  it  remembered,  that  Joseph  Hopkinson,  esq.  cometh  here  into 
du  Supreme  Court  of  the  commonwealth  of  Pennsylvania,  and  for  the 
Slid  commonwealth,  at  the  relation  of  the  select  and  common  councils 
rf  the  city  of  Philadelphia,  giveth  the  court  here  to  understand  and  be 
inforaied,  that  the  ci^  of  Philadelphia  is  a  corporation,  and  that  the 
dtixens  of  the  said  city  now  are,  and  for  the  space  of  two  years  last 
past  and  upwards,  have  been,  and  were  one  body,  corporate  and  politic 
in  deed,  fact  and  name,  by  the  name  of  the  mayor,  aldermen  and  citi- 
lens  of  Philadelphia  ;  and  that  within  the  said  city  there  is  or  ought 
to  be,  and  for  and  during  all  the  time  aforesaid,  there  hath  been,  or 
ought  to  have  been  a  recorder  of  the  said  city,  to  wit,  at  the  city  afore- 
said, m  the  county  of  Philadelphia ;  and  that  the  office  of  recorder  of 
Ae  said  city  for  and  during  all  the  time  aforesaid,  hath  been,  and  still 
is  a  public  office,  and  an  office  of  great  trust  and  pre-eminence  with* 
indie  said  city,  touching  the  rule  and  government  of  the  said  city,  and 
the  administration  of  public  justice,  within  the  said  city ;  and  that 
Alexander  James  Dallas,  esq.,  late  of  the  city  aforesaid,  on  the  first 
day  of  September,  in  the  year  of  our  lord  1801,  did  use  and  exercise, 
and  from  thence  continually  afterwards,  to  the  time  of  exhibiting  this 
information,  hath  there  usurped  and  exercised,  and  still  doth  there  use 
and  exerdse,  without  any  lawful  warrant,  grant  or  right  whatsoever,the 
office  of  recorder  of  the  said  citf ,  and  for  and  during  all  the  time 
aforesaid,  hath  there  claimed,  and  still  doth  there  claim,  without  any 
lawful  warrant,  grant  or  right  whatsoever,  to  be  recorder  of  the  said 
fity,  and  to  have,  use  and  enjoy  all  the  liberties,  privileges,  jurisdic- 
tions, powers  and  authorities  to  the  said  office  of  recorder,  belonging 
md  appertaining ;  which  said  office,  liberties,  privileges,  jurisdictions, 
powers  and  authorities,  he  the  said  Alexander  James  Dallas,  esq.,  for 
and  during  all  the  time  aforesaid,  upon  the  said  commonwealth  hath 
nsnrped,  and  still  doth  usurp,  in  contempt  of  the  said  commonwealth, 
sod  the  laws  thereof,  and  to  the  great  damage  of  the  said  common- 
^tL'  Whereupon,  the  said  Joseph  Hopkinson  prayeth  the  consid- 
eration of  the  court  here  in  the  premises,  and  that  due  process  of  law 
may  be  awarded  against  him,  the  said  Alexander,  in  this  behalf,  to 
make  him  answer  to  the  said  commonwealth,  and  show  by  what  war- 
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rant  he  claims,  to  have,  nse  and  enjoy  the  office,  liberties,  privileges, 
jurisdictions,  authorities  and  powers  aforesaid.   • 

Joseph  Hopkiuson. 

And  the  said  Alexander  James  Dallas,  by  Joseph  B.  M'Kean  his 
attorney,  comes  and  saith  in  answer  to  the  information  abore  stated 
and  filed,  that  he  was  duly  commissioned  and  appointed  recorder  of 
the  sale  ciiy  of  Philadelphia,  by  the  Governor  of  the  commonwealth, 
as  appears  by  a  commission  to  the  court  here  shown,  bearing  date  the 
^ day'  of 1801,  signed  by  the  governor  of  the  common- 
wealth, and  sealed  with  the  seal  thereof,  and  now  in  full  force  ;  and 
the  said  Alexander  James  Dallas  saith,  that  by  virtue  and  warrant  of 
the  said  appointment  and  commission,  he  claims  to  have,  use  and  en- 
joy, during  the  time  in  the  above  information  mentioned,  the  office  of 
recorder  of  the  said  city  of  Philadelphia,  together  with  all  the  privi- 
leges, powers  and  jurisdictions  thereof,  and  thereto  appertaining. 

J.  B.  M'Kean  attorney  for  A.  J.  Dallas. 

And  the  said  Joseph  Hopkinson  in  replication  to  the  foregoing  plea, 
comes  and  saith,  that  the  said  Alexander  James  Dallas,  esq.,  in  the 
foregoing  information  filed,-  holds  and  exercises,  and  for  and  during  all 
the  time  mentioned  in  the  said  information,  did  hold  and  exercise  an 
office  of  trust  and  profit  under  the  United  States,  to  wit,  the  office  of 
district  attorney  for  the  eastern  district  of  Pennsylvania  ;  and  that  by 
the  constitution  of  the  commonwealth  of  Pennsvlvania,  it  is  declared 
that  no  person  holding  or  exercising  any  office  of  trust  or  profit  of  the 
United  States,  shall  at  the  same  time,  hold  or  exercise  the  office  of 
judge,  secretary,  treasurer,  prothonotary,  register  of  wills,  recorder  of 
deeds  thereof,  or  any  office  in  this  state,  to  which  a  salary  is  by  law 
annexed,  or  any  other  office,  which  future  legislatures  shall  declare  in- 
compatible with  offices  or  appointments  under  the  United  States. 

Joseph  Hopkinson. 

And  the  said  Alexander  James  Dallas  saith,  that  he  the  said  Alex- 
ander James  Dallas  doth  not  hold  the  office  of  judge,  secretary,  treas- 
urer, prothonotary,  register  of  wills,  recorder  of  deeds,  nor  any  office 
in  this  state,  to  which  a  salary  is  by  law  annexed,  nor  any  other  office 
which  the  legislature  has  declared  incompatible  with  offices  or  appoint- 
ments under  the  United  States,  within  the  words,  intent  and  meaning 
of  the  constitution  of  Pennsylvania.  J.  B.  M'Kcan. 

And  the  said  Joseph  Hopkinson  saith,  that  the  said  Alexander 
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James  Dallas  dotb  hold  the  ofBce  of  a  judge  ;  to  wit,  the  office  of  re- 
corder of  the  said  city  of  Philadelphia,  and  that  he  doth  hold  an  office 
vithin  this  state,  to  which  a  salary  is  bj  law  annexed. 

Joseph  Hopkinson. 
To  which  there  was  a  demurrer  and  joinder  in  demurrer  ;  and  an 
igreemect  signed  by  the  counsel,  that  the  pleadings  should  be  drawn 
into  form,  in  case  of  a  writ  of  error. 

The  case  was  argued  at  the  last  term  by  Messrs.  Lewis,  E.  Tilghman 
find  Hopkinson  on  the  part  of  the  relators,  and  by  Messrs.  Ingersol\ 
and  M'Kean  on  the  part  of  the  defendant. 

Arguments  for  the  relators.  It  is  a  matter  of  perfect  notoriety, 
when  the  new  constitution  of  this  state  was  formed  on  the  2d  Septem- 
ber 1790,  that  great  jealousies  were  entertained  of  the  general  goyem- 
ntent  of  the  United  States.  The  constitution  agreed  to  by  the  con- 
mtionof  the  United  States  of  America,  on  the  17th  September  1787, 
ms  assented  to  and  ratified  by  the  convention  of  Penns^^lvania  on  the 
13th  December  following.  Many  persons  affected  to  fear  a  consolida- 
tion of  the  state  governments,  and  dreaded  lest  the  power  of  the  union 
ihoold  overshadow  the  independent  soverignty  of  the  several  states. 
To  prevent  these  evils,  the  new  constitution  carefully  guarded  against 
«n  uQion  of  offices,  and  to  form  a  just  construction  of  it,  our  minds 
nnut  be  carried  back  to  the  period  wherein  it  was  framed,  and  embrace 
in  one  extended  view,  the  fears  as  well  as  hopes  of  the  contending 
parties,  in  this  important  question  then  agitated. 

The  present  dispute  turns  on  the  8th  section  of  the  2d  article  of  the 
state  constitution.  Speaking  of  the  governor's  power  of  appointment 
to  office,  these  words  are  used ;  ''  No  member  of  congress  from  this  state, 
nor  any  person  holding  or  exercising  any  office  of  trust  or  profit,  under 
die  United  States,  shall,  at  the  same  time,  hold  or  exercise  the  office 
of  jndge,  secretary,  treasurer,  prothonotary,  register  of  wills,  recorder 
of  deeds,  sheriff,  or  any  office  in  this  state  to  which  a  salary  is  by  law 
umesed,  or  any  other  office,  which  future  legislatures  shall  declare  in- 
compatible with  offices  or  appointments  under  the  United  States."  8 
St  Laws  XXVU. 

The  Ist  section  of  the  5th  article  of  the  same  constitution,  fixes  '^  the 
jadicial  power  of  this  commonwealth,  as  vested  in  a  Supreme  Court, 
in  Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  in  a  Court 
of  Common  Pleas,  Orphan's  Court,  Register's  Court,  and  a  Court  of 
Quarter  Sessions  of  the  Peace  for  each  county,  in  Justices  of  the  Peace, 
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and  in  Buob  other  courts  as  the  legislature  may,  from  time  to  time^  as* 
tablish." 

An  act  ^'  to  incorporate  the  citjr  of  Philadelphia,"  passed  on  the 
11th  March  1789,  2  St.  Laws  654.  By  §  14,  the  mayor  and  alder* 
men,  or  a  majoriiy  of  them,  were  impowered  to  elect  a  recorder,  who 
was  thereby  vested  with  all  the  powers  and  jurisdictions  of  a  justice  of 
the  peace  within  the  city,  for  the  term  of  seven  years.  By  §  19,  the 
mayor,  recorder  and  aldermen  of  the  said  city,  were  severally  and  res- 
pectively  declared,  to  have  all  the  jurisdictions,  power  and  authorities  of 
justices  of  the  peace,  and  justices  of  Oyer  and  Terminer  and  G-aol  De- 
livery for  the  said  city.  And  by  §  22,  it  was  enacted,  that  the  mayor 
or  recorder  might  issue  his  writs  of  capias  into  any  other  county,  to 
take  the  body  of  any  pmson  indicted  or  outlawed,  &c. 

This  charter  of  incorporation  was  afterwards  altered,  ^^  to  render  it 
more  similar  to  the  frame  of  government  of  this  commonwealth,"  ou 
the  4th  April  1796.  4  St.  Laws  75.  By  §  4,  the  governor  is  impow- 
ered to  appoint  one  recorder  and  fifteen  aldermen  for  the  said  city,  who 
shall  hold  their  ofices  during  good  behavior,  with  the  powers  and 
privileges  before  annexed  to  their  several  offices,  legislative  powers  only 
excepted. 

Thus  it  appears  that  the  city  recorder  tis  a  justice  of  the  peace  of  Oyer 
and  Terminer  and  of  General  Gaol  Delivery,  and  that  his  power  spreads 
over  die  whole  penal  code.  If  his  continuance  in  office  was  once  limit- 
ed to  seven  years,  so  were  the  judges  of  this  court,  under  the  old  con- 
stitution. He  is  now  placed  on  the  same  footing  with  them,  quamdiu 
se  bene  gesserii.  If  it  be  objected  that  he  receives  criminal  and  not 
civil  jurisdiction,  we  ask,  where  does  the  constitution  draw  this  line,  in 
defining  the  character  of  the  judge  ?  and  moreover,  if  powers  of  a 
criminal  nature  aro  essential  features  in  the  character  of  a  judge,  do 
the  justices  of  the  Court  of  Common  Pleas  in  England,  lose  that  ap- 
pellation ? 

If  the  argument,  proper  excellentiam,  is  urged,  to  show  that  the  office 
of  recorder  of  the  city  is  not  within  the  meaning  of  the  constitution, 
we  assert,  that  to  suppose  the  station  of  recorder  of  a  populous  city 
less  dignified  than  that  of  an  associate  justice  of  the  Common  Pleas  in 
this  state,  would  be  ludicrous  indeed !  We  admit,  that  where  a  suit  is 
directed  by  a  British  statute  to  be  brought  in  a  court  of  record,  it 
must  be  in  the  king's  courts  at  Westminster,  because  infmor  courts 
have  not  power  to  grant  essoin^  protection  or  wager  of  law,  and  so  is 
Cro.  Car.  146.    But  suppose  an  offence  created  by  law  in  this  state, 
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and  it  shoald  be  committed  in  the  city,  would  not  the  Major's  Court 
bare  jarisdiction  of  it,  as  a  court  of  record  ? 

The  word  judge  has  the  same  import,  whether  taken  in  its  vulgar  or 
legal  86086.  Thus  in  holy  scripture :  The  Lord  shall  judge  his  people. 
Deotr.  c.  82,  y.  86.  God  is  judge  himself.  Psalms  c.  50,  y.  6.  To 
God  the  judge  of  all    Hebr.  c.  12,  y.  23,  kc. 

A  judge  is  a  person  who  is  invested  with  an  authority  to  determine 
any  cause  or  question,  real  or  personal.  2  Gunn.  Diet.  And  several 
instauces  are  cited,  wherein  it  is  synonimous  with  the  term  justice.  So 
under  the  word  justice,  the  character  of  different  judges  is  included* 

Judge  is  a  chief  magistrate  in  the  law,  to  try  civil  and  criminal 
causes,  and  punish  offences.  Jacob's  Law  Diet.  Nothing  is  more 
to  be  avoided  in  a  free  constitution,  than  uniting  the  provinces  of  a 
judge  and  a  minister  of  state.  1  Bla..  Com.  269.  The  process  out 
of  the  Court  of  Common  Pleas  is  returnable  before  our  justices  at 
Westminster.  2  Bla.  Com.  Append.  HI.  The  judges  of  this  court 
are  foar  in  number,  one  chief  and  three  puisne  justices,  lb.  40. 
Speaking  of  the  King's  Bench,  the  terms  judges  and  justices  are  used 
indiscriminately,  lb.  41.  4  Inst.  78.  If  a  man  slay  the  chancellor, 
treasurer,  or  the  king's  justices  of  the  one  bench,  or  the  other,  &c.  4 
BL  Com.  84.  Assaulting  a  judge  is  made  punishable,  &c.  lb.  125. 
U  a  judge  of  the  Court  Common  Pleas  is  made  a  judge  of  the  Court 
of  King's  Bench,  &c.  5  Bac.  Abr.  557. 

Moreover  it  will  appear  by  the  language  of  our  own  laws  and  con- 
sdtatioDs,  that  the  words  judges  and  justices,  are  used  promiscuously. 
Thus,  in  the  act  of  22d  May  1722,  for  establishing  courts  of  judica- 
tare  in  this  province,  (Galloway's  edit.  114.  Miller's  edit.  84,)  there 
shall  be  three  judges  of  the  Supreme  Court  commissioned,  one  of 
whom  shall  be  distinguished  as  chief  justice  ;  and  every  of  the  said 
JQsticcs  shall  have  power  to  issue  process  returnable  to  the  said  court, 
sod  grantable  by  the  said  judges,  &c.  §  11.  The  judges  shall  go  the 
circuit,  and  generally  do  all  things  as  fully  as  justices  of  NisiPrius  in 
England  may  or  can  do,  §  12.  The  said  judges  shall  administer  jus- 
tice, &c.  as  fully  as  the  justices  of  the  Court  of  King's  Bench,  Com- 
mon Pleas  and  Exchequer  at  Westminster,  or  any  of  them,  may  or 
undo,  §  18.  The  writs  shall  be  tested  in  the  name  of  the  chief  jus- 
tice, or  one  of  the  other  justices,  §  16.  The  members  of  the  county 
courts  of  Common  Pleas  are  stiled  justices,  §  21. 

We  find  in  the  old  state  constitution  of  September  28th  1776,  these 
words  in  §  20.  The  president,  with  the  council,  shall  have  power  to 
Appoint  and  eommissionate  judges,  naval  oflSicers,  judges   of  the   ad.- 

VoL.  in.  20 
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miralty,  &c.  They  shall  sit  as  jadges,  to  hear  and  detennine  on  im- 
peachments, taking  to  their  assistance,  for  adnce  only,  the  justices  ot 
the  Supreme  Court.    1  St.  Laws,  Append.  58. 

Under  the  present  state  constitution,  the  judges  of  the  Supreme 
Court  shall  be  justices  of  Oyer  and  Terminer  and  General  Oaol  De- 
livery in  the  several  counties.  Art.  5,  §  8.  The  president  of  the 
Courts  of  Common  Pleas  in  each  Circuit,  and  the  judges  of  such ' 
court,  shall  be  justices  of  the  peace,  so  far  as  relates  to  criminal  mat- 
ters.   Art.  5,  §  9.  ' 

By  the  act  of  13th  April  1791,  §  15,  it  is  directed,  that  no  judges 
of  any  court  of  record  mentioned  in  this  act,  shall  practice  as  an  attor- 
ney or  counsellor,  in  any  court  of  justice  in  this  conmionwealth,  or 
elsewhere.  The  wording  of  this  clause  was  expressly  intended  to  ex- 
clude the  recorder  of  the  city  from  this  general  provision,  and  most 
\e  regarded  as  a  strong  legislative  exposition,  that  under  the  constitu- 
tion he  was  considered  as  a  judge. 

It  has  been  alleged,  that  the  judge  intended  to  be  excluded  by  the 
constitution,  from  holding  an  office  under  the  general  government,  was 
such  only  as  did  not  receive  fees  in  the  ordinary  discharge  of  his  du- 
ties. 

The  recorder  is  the  great  law  officer  of  the  corporation,  and  receives 
a  salary  of  600  dollars  yearly,  under  an  ordinance  of  the  city,  and 
only  receives  fees  for  ministerial  acts,  when  he  affixes  the  city  seal  to 
the  mayor's  certificates.  The  position  is  not  correct,  that  »  judge  by 
the  constitution  could  not  take  fees.  The  exclusion  from  fees  or  per- 
quisites of  office,  is  confined  by  the  2d  section  of  the  6th  article,  to 
the  judges  of  the  Supreme  Court,  and  the  presidents  of  the  Cotcrts  of 
Common  Pleas,  and  would  not  comprehend  the  associate  justices  of  the 
latter  court ;  and  it  might  as  well  be  contended,  that  the  three  persons, 
who  were  to  be  associated  with  the  judges  of  the  Supreme  Court,  and 
the  presidents  of  the  Court  of  Common  Pleas,  as  judges  of  the  High 
Court  of  errors  and  Appeals,  might  well  hold  an  office  of  the  first 
trust  under  the  United  States,  if  they  had  not  been  entitled  to  the  sum 
of  six  dollars  for  each  day's  attendance  in  court,  under  the  21st  sec- 
tion of  the  law  of  18th  April  1791. 

But  it  will  be  urged,  that  the  recorder  is  a  mere  corporation  officer ,  or- 
iginally elected  by  the  mayor  and  aldermen,  and  that  the  disqualification 
insisted  on,  would  operate  too  far  on  corporate  bodies.  To  this  it  is 
answered,  that  the  words  of  the  constitution  are,  judge,  Ac^  or  any 
office  in  this  state,  not  of  the  state ;  that  the  recorder  receives  his  ap- 
poi^tmiNit  from  the  governor,  and  is  therefore  as  much  a  state  officer  as  a 
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prodionotaiy,  whose  daties  are  boanded  by  the  limitB  of  his  country ; 
and  that  the  exception  only  goes  to  jadges  sitting  in  court  to  deter- 
mine controversies,  and  persons  having  fixed  salaries.  Though  the 
reoorder,  under  the  incorporating  act  of  1789,  was  not  appointed  by 
die  Executive  Counsel,  nor  chosen  immediately  by  the  people,  yet 
.  be  was  a  stateofficer  mediately  chosen  by  the  people.  He  would  have 
been  tiable  to  impeachment  for  misbehavior  in  office,  under  the 
old  constitution,  though  the  same  was  not  specially  provided  for  therein. 
Hie  objection  that  the  recorder  should  have  been  originally  appointed 
by  the  Supreme  Executive  Council,  only  proves  that  there  has  been  no 
r^ar  constitutional  appointment  of  a  recorder  for  the  city,  until  the 
law  of  1796. 

The  cases  from  the  English  books  do  not  apply  to  the  office  of  a  re* 
eorderhere.  The  recorder  of  London  may  have  a  depu^.  Kyd. 
Corpor.  426.  But  this  will  not  be  pretended  to  amongst  us.  It  is 
tdmitted,  that  the  office  might  be  so  constituted,  that  one  might  sus* 
tun  the  character  of  a  recorder  without  exercising  the  functions  of  a 
JQStice  of  the  peace ;  and  that  if  his  power  of  judging  was  taken 
siaj,  his  disqualification  would  cease.  The  question  now  is,  as  to 
his  exclusion,  under  the  power  he  now  possesses. 

h  NichoUs  V.  Johns,  1  DaU.  184,  the  clerk  of  the  Mayor's  Court 
WIS  said  by  the  present  governor,  when  Chief  Justice,  to  be  a  public 
offioor,  concerned  in  the  administration  of  justice,  and  to  resemble  in 
lU  respects  the  prothonotary  of  the  Supreme  Court,  lb.  189  (note.) 
h  was  admitted,  that  if  he  had  been  appointed  or  chosen  by  the  cor- 
poration, he  would  not  be  a  state  officer.  Now,  if  the  recorder  is  at 
least  as  much  concerned  in  the  administration  of  justice,  and  possesses 
ft  saperior  grade  of  office  under  the  governor's  appointment,  he  must 
nnrely  be  a  state  officer  also. 

It  will  appear  by  a  reference  to  the  minutes  of  the  convention  of 
lOtfa  February  1790,  (pa.  82,  83)  that  the  then  Chief  Justice,  with  a 
few  others,  wished  to  restrict  the  disqualification  to  the  judges  of  the 
Snprsme  Court,  other  court  of  general  jurisdiction,  and  the  presidents 
of  the  Court  of  Common  Pleas ;  but  the  motion  failed  by  a  great  ma- 
jority. From  the  same  minutes  (pa.  129)  it  also  appears,  that  on  the 
Sith  February  1790,  the  committee  appointed  to  revise  and  correct  the 
report  of  the  committee  of  the  whole,  made  a  report,  including  persons 
in  the  commission  of  the  peace,  from  the  disqualification ;  but  it  was 
njeeted  the  next  day  by  a  majority  of  44  against  15,  and  the  8th  sec- 
tion of  the  2d  article  was  carried  as  we  now  find  it,  (pa.  138.) 
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[Mr.  Lewis  stated,  that  he  had  moved  in  convention  to  strike  oat 
the  word  judge  in  the  article  now  under  consideration,  and  in  liea, 
thereof,  to  insert  the  words  justices  of  any  court.  (Min.  Convent.  139.) 
This  was  done  to  increase  the  disqualifications,  to  which  in  a  variety 
of  instances  he  was  strongly  opposed  ;  but  he  was  of  opinion,  that  the 
term  justice  had  a  more  precise  and  appropriate  meaning  than  judge, 
and  signified  one  sitting  in  court  to  decide  on  matters  either  of  a  crimi- 
nal or  civil  nature.] 

On  the  21st  August  1790,  a  committee  was  appointed  to  revise, 
correct,  and  arrange  so  much  of  the  constitution  as  had  been  adopted, 
(Min.  Convent.  176)  who  made  a  report  in  part  on  the  30th  of  the 
same  month ;  (^Ib,  195)  and  all  further  discussion  was  closed  on  the 
next  day ;  {Fo.  205)  but  on  the  28th  August,  Mr.  M'Lene  moved,  that 
corporation  officers  should  be  excepted  in  the  disqualification  clause, 
but  it  was  determined  in  the  negative,  {lb,  194.) 

It  may  further  be  objected,  that  there  are  cases  wherein  persons  have 
sustained  commissions  as  well  under  this  state  as  the  United  States,  at 
the  same  time ;  such  as  Francis  Hopkinson,  Matthew  Clarkson,  and 
others.  To  this  it  is  answered,  that  those  instances  passed  ^ 
silentiOf  and  were  not  disputed.  But  in  the  case  of  Mr.  Robert 
Wharton,  the  late  mayor  of  the  city,  who  was  commissioned  as  captain 
of  a  troop  of  light  horse,  the  opinion  of  Mr.  IngersoU,  then  attorney 
general,  was  taken  on  the  compatibility  of  the  two  offices,  and  relying 
on  that  opinion,  he  resigned  his  military  command  with  great  regret. 

Upon  the  whole,  the  court  will  consider  what  is  the  true  construc- 
tion of  the  constitution  on  the  point  submitted  to  their  decision. 
Technical  rules,  which  might  exist  in  the  construction  of  a  deed  or  a 
will,  do  not  apply  here.  The  question  solely  is,  what  did  the  frameis 
of  this  memorable  instrument  mean  when  they  used  the  word  judge  ? 
Does  it  apply  to  the  present  office?  If  it  does  not,  it  must 
be  solely  on  the  ground  that  no  civil  jurisdiction  is  annexed  to 
it.  But  it  is  well  known,  that  the  judges  of  the  Court  of  Eing^s 
Bench  had  only  criminal  jurisdiction  originally.  The  civil  branch  en- 
sued on  a  mere  fiction.  That  jealousies  of  the  general  government 
existed,  there  can  be  no  doubt ;  they  were  deeply  rooted  in  the  minds 
of  the  members  of  the  convention.  They  have  provided  in  the  22d 
section  oE  the  9th  article  of  the  constitution,  that  no  standing  army 
shall,  in  time  of  peace,  be  kept  up  without  the  consent  of  the  legisla- 
ture ;  and  the  military  shall  in  all  cases,  and  at  all  times,  be  in  strict  sub- 
ordination to  the  civil  power.  Did  a  plain  simple  fanner,  in  the  charao- 
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ter  of  a  secretary,  treasurer,  prothonotary,  register  of  wills,  recorder  of 
daeds,  or  sheriff,  excite  their  strongest  fears,  and  were  they  perfectly 
tnnqail  at  the  influence  necessarily  consequent  on  the  important  office 
of  recorder  of  an  opulent,  commercial  city  ?  Had  they  forgot,  that 
royal  influence  extends  itself  more  readily  into  corporations,  that  any 
other  part  of  the  body  politic  ?  And  did  they  conceiye,  that  the  office 
being  stripped  of  civil  jurisdiction,  exempted  the  citizens  from  all  danger 
whatever  ? 

Let  it  not  be  said,  that  if  there  is  an  incompatibility  of  office,  the 
leceptence  of  the  last  oflice  vacates  the  first  though  superior  office. 
If  they  are  incompatible,  the  state  constitution  creates  an  incapacity, 
ind  the  court  is  bound  so  to  declare  it.  But  the  national  constitution' 
has  no  disqualifying  clause ;  and  the  courts  of  the  United  States 
cannot  in  such  a  case,  interpose  their  authority. 

The  argument  on  the  part  of  the  defendant  was  divided  into  four 
heads.  1st.  Does  the  8th  section  of  the  2d  article  of  the  constitution, 
indnde  state  officers  only  ?  2d.  Is  the  recorder  of  the  city  a  state  officer? 
Bd.  Is  the  word  judge,  in  the  constitution,  to  be  taken  in  the  sense 
contended  for  by  the  relators?  And  4th.  If  no  defective  opinion  is 
given  hereon,  what  will  be  the  consequences  to  the  community? 

1.  It  is  not  denied,  that  jealousies  prevailed  against  the  national 
gorernment,  when  the  state  constitution  was  formed.  To  a  certain 
extent,  and  confined  within  due  bounds,  such  sentiments  conduced  to 
the  preservation  of  liberty ;  but  overweening  repulsive  passions,  have 
ihe  worst  effect  in  society,  by  presenting  every  public  measure  in  a 
tike  light.  The  state  goverments  should  support  each  other,  and  be 
lererally  supported  by  the  Union  at  large. 

The  bare  reading  of  the  8th  section  of  the  2d  article,  will  satisfy 
any  reasonable  mind,  that  none  but  state  officers  are  comprehended 
thtfein.  The  object  of  the  section  was  to  define  the  power  of  the 
gorenor,  as  to  the  appointment  of  officers  of  the  state ;  and  cannot  be 
extended  to  corporation  officers,  then  eligible  by  themselves,  to  the 
daties  whereof  a  salary  was  annexed,  not  by  law,  but  by  a  city  ordi- 
luuice.  Under  a  different  construction,  the  treasurer  and  clerks  of  the 
corporation  would  be  disqualified  from  holding  an  office  of  trust  or  profit 
vnder  the  United  States  which  will  scarcely  be  insisted  on.  The 
daoBe  relates  to  the  state  secretary  and  treasurer  only.  Either  all  or 
none  of  the  corporation  officers  are  excluded. 

2.  The  3d  section  of  the  7th  article  of  the  present  constitution,  pro- 
tides,  that  the  rights,  privileges,  immunities  and  estates  of  corporate 
lH)die8  shall  remain,  as  if  the  constitution  had  not  been  altered  or 
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amended.  Gonseqaently,  the  citj  having  been  pre^ously  incorpora- 
ted, the  old  constitation  of  1776,  most  determine,  whether  the  re- 
corder was  a  state  officer  or  not.  By  the  20th  section  of  the  plan  or 
frame  of  goyemment,  the  ezecative  council  had  power  to  appoint  and 
commissionate  judges,  &c.,  and  all  other  officers,  civil  and  militaiy, 
except  such  as  are  chosen  by  the  general  assembly  or  the  people.  A 
state  officer  must  necessarily  have  been  appointed  or  chosen  in  one  of 
these  modes ;  and  if  corporation  officers  are  considered  as  sti^te  officers, 
it  must  follow,  that  the  incorporating  act  of  1789,  would  violate  the 
constitution.  The  minutes  of  the  council  of  censors  are  replete  with 
proofs'  on  this  head.  (pa.  140, 141.)  The  law^  of  the  4th  April  1785, 
(Loose  Acts,  pa.  546,)  was  passed  in  conformity  to  the  opinion  of  the 
censors,  and  declared,  that  the  nomination  and  appointment  of  all 
officers  necessary  to  the  execution  of  the  laws  of  this  commonwealth, 
except  those  specially  reserved  to  the  general  assembly  or  people, 
should  be  made  by  the  executive  council.  And  hence,  the  laws  giv- 
ing the  authority  of  justice  of  the  peace  to  the  chief  burgess  of  the 
borough  of  Lancaster,  and  to  the  burgesses  of  the  boroughs  of  Gar- 
lisle  and  Reading,  were  declared  to  be  so  far  contrary  to  the  constitu- 
tion, by  an  act  passed  18th  September  1785.  {lb.  6B4.) 

If  the  city  recorder  had  been  a  state  officer,  he  would  immediately 
have  become  a  justice  of  the  Court  of  Common  Pleas.  The  difficult 
on  this  score  is  obviated  by  considering  him  a  mere  corporation  officer. 

Under  the  9th  section  of  the  constitution  of  1776,  die  members  of 
the  house  of  representatives  had  power  to  grant  charters  of  incoprora- 
tion.  The  exercise  of  corporation  rights,  is  under  the  control  of  the 
state  courts ;  and  little  danger  can  be  apprehended  from  them.  The 
Supreme  court  hath  all  the  authority  of  the  Court  of  Eling's  Bench  on 
this  head. 

Again.  By  the  40th  section,  of  the  old  constitution,  every  officer 
whether  judicial,  executive  or  military,  in  authority  under  this  common- 
wealth, were  directed  to  take  certain  oaths.  The  test  laws  were 
repealed  a  few  days  after  the  act  of  incorporation  ;  but  the  oath  of 
the  corporation  officers  differed  from  that  prescribed  by  the  above 
section.  The  office  of  recorder  must  continue  as  to  the  point  in 
question,  in  the  same  state,  as  when  it  was  first  created.  At  that  time 
it  was  considered  not  as  a  state,  but  as  a  mere  corporation  office,  and 
there  was  no  distinction  between  it  and  any  other  subordinate  office  of 
the  corporate  body.  The  recorder  was  neither  appointed  under  the  com- 
monwealth, nor  took  the  oath  prescribed  by  the  constitution ;  and  tfaore- 
f  ore  on  the  2d  September  1790,  when  the  new  constitation  was  agreed 
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to,  he  might  well  hold  that  office  and  another  under  the  United  States. 

The  law  of  the  4th  April  1796 ,  was  passed  on  the  ^^  prayer  of 
sauy  of  die  citiaens  of  Philadelphia,  for  such  alterations  in  their  char* 
ter  of  ineorporation,  as  might  [render  it  more  similar  to  the  frame  of 
government  of  this  commonwealth,"  bat  neither  professed  to  make,  nor 
did  it  make  the  recorder  a  state  officer.  It  assimilated  the  po- 
lice of  the  city  to  that  of  the  state,  but  thongh  the  citizens  wished  the 
ftj^intment  of  the  recorder  to  be  by  the  governor,  it  did  not  create 
liim  a  state  officer,  appointed  under  the  constitution.  The  law  left 
iiimintkis  particular  as  it  found  him.  The  legislature  cannot  constitu- 
tionaDy  appoint  judges  and  justices,  but  it  may  superadd  jurisdiction 
Ukd  powers  to  constitutional  appointments. 

The  case  of  Johns  v.  Nicholls,  cited  by  the  relators,  is  not  appli- 
cable. .  The  city  corporation  were  not  authorized  to  elect  the  derk  of 
the  city  coort ;  but  the  mayor  and  aldermen  had  the  express  power  of 
choaeing  their  recorder. 

It  IB  moreover  asked,  upon  what  grounds,  did  the  incorporation  act  of 
1789,  in  the  proviso  in  the  14th  section  enact,  that  the  recorder  elect- 
ed, might  be  impeached  for  misdemeanor  in  office,  before  the  council, 
ihen  the  22d  section  of  the  old  constitution  had  made  the  same  pro- 
Tttion,  as  to  every  officer  of  the  state,  whether  judicial  or  executive? 
Is  not  this  likewise,  a  legislative  exposition,  that  the  recorder  was  not 
cooeidered  a  state  officer  7 

Si  It  has  been  already  remarked,  that  the  recorder's  office  has  no 
lalny  annexed  to  it  by  law,  but  the  compensation  for  the  services,  is 
fixed  by  a  city  ordinance.  But  this  disqualification  has  not  been  press- 
ed during  the  argument.  It  remains  then  to  examine,  whether  the 
delendant  can  be  deemed  a  judge,  within  the  true  meaning  of  the  con- 
ititation. 

In  England,  a  recorder  is  the  mouth  of  the  corporation,  and  a  jus- 
tice of  the  peace.  (Priv.  Lond.  16.)  That  of  London,  includes  South- 
viiL  {lb.  28.)  He  is  the  principal  assistant  of  the  mayor,  &c.  to 
ftdminister  justice.  (76.  68.)  He  is  also  a  justice  of  Oyer  and  Ter- 
miner. (76.  64.  )  One  may  be  recorder,  without  being  a  justice  of  the 
peace.  Giving  a  wrong  opinion,  is  no  breach  of  his  corporate  duty.  2, 
Kyd.  Corpor.  80.  It  is  his  principal  duty  to  advise  the  corporation, 
in  matters  of  law.  lb.  82.  In  London,  he  may  have  a  deputy.  Eyd. 

Corpor.  426.  The  customs  of  London,  shall  be  tried  by  the  certificate 
ot  the  mayor  and  aldermen,  certified  by  the  mouth  of  their  recorder. 
Co.  Lit.  74.  Cro.  Car.  616. 1  BL  Com.  76. 
The  word  judge»  in   our  constitution  must  be  taken  in  a   fixed 
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legislative  sense.  It  is  used  without  any  addition,  and  only  refers  to 
the  judges  of  the  Supreme  Court  and  Common  Pleas.  Judges  may 
sometimes  be  styled  justices  in  the  books,  but  we  beiieye  no  passage 
can  be  shown  in  any  correct  writer,  wherein  justices  of  the  peace  have 
been  called  judges,  either  in  the  technical  or  vulgar  meaning  of  the 
word.  Under  the  words  of  the  statute  of  4  and  5  Phil,  and  Mar, 
c.  5,  Courts  of  record,  the  four  courts  at  Westminster  only  are  in- 
tended. 6  Co.  20.  The  forgery  of  a  false  deed  on  stat.  5  EL  o.  14, 
cannot  be  prosecuted  in  an  inferior  court.  9  Co.  118.  On  the  statate 
of  21  H.  8,  c.  13,  concerning  non*re8idence,  the  prosecution  cannot 
be  in  an  inferior  court.  Cro.  Car.  146.  Nor  even  at  the  assises. 
2  Stra.  1108.  Hut.  101.  W.  Jo.  198.  The  words  "  any  of  the 
king's  courts  "  in  that  statute  will  not  include  the  sessions.     1  Boir. 

543,  545. 

By  the  statute  of  12  and  13  Will,  8,  c.  2,§  3,  no  person  having  a 
pension  from  the  crown,  or  holding  any  ofSce  of  profit,  shall  sit  in  the 
house  of  common;  and  by  stat.  1  Geo.  3,  c.  23,  the  commissions  of 
the  judges  were  to  remain  in  full  force,  notwithstanding  the  demise  of 
the  crown.  The  twelve  judges  only  held  commissions  during  good 
behavior.  The  recorder  of  London  or  any  other  city  would  not  be 
included  in  either  of  those  acts.  A  justice  of  the  peace  is  not  within 
the  statute  of  25  Ed.  3,  c.  2,  notwithstanding  the  general  words  in 
his  commission.  1  H.  H.  P.  C.  231.  9  Co.  118,  b.  Cro.  EL  87, 
697.  By  adverting  to  each  section  of  the  5th  article  of  the  consti- 
tution, touching  the  judicial  power  of  this  commonwealth,  it  will  be 
Been  that  the  word  judge  is  used,  as  applicable  only  to  the  Supreme 
Court,  and  courts  of  Common  Pleas.  Vide  §2, 3  ,  5,  7,  8,  9.  And 
the  law  of  13  th  April  1791,  pursues  the  some  language  throughout 
3.'St.  Laws  92.  But  if  the  recorder  of  the  city  was  strictly  and  prop- 
erly a  constitutional  state  judge,  he  could  not  practice  as  a  counsel 
or  arttomey,  nor  take  fees.  He  now  takes  bench  fees,  which  is  not 
done  by  another  judge  of  the  state  courts, 

Li  the  large  undefined  acceptation  of  the  term  judge  as  insisted  on 
by  our  adversaries,  the  constitutional  exclusion  would  operate  against 
commissioners  of  bankrupt,  who  have  a  power  to  commit,  referees,  who 
have  the  like  power, —  and  against  the  members  of  the  Board  of  pro- 
perty, as  well  as  many  others,  who  exercise  authority  of  a  judicial 
nature.  The  fear  of  national  influence  has  siezed  some  people,  though 
its  sphere  is  not  enlarged.  Fiancis  Hopkinson  was  at  the  same  time 
an  alderman  of  the  city,  and  judge  of  the  Admiralty.  Matthew  Clark- 
son  was  mayor  and  commissioner  under  the  Spanish  treaty.  Michael 


1801]  OF  PENNSYLVANIA.  818 

Leib  was  a  justice  of  the  peace  and  member  of  congress.  Jacob 
Grseff  was  likewise  a  justice,  and  a  collector  of  excise ;  and  James  Ash 
vas  an  alderman  and  collector  of  the  stamp  duties.  [Mr.  Ingersoll 
said,  that  he  had  been  consulted,  when  attorney  general,  in  the  case  of 
Aah,  and  thought  the  two  offices,  which  he^held,  were  compatible,  as 
he  did  not  hold  the  collectorship  immediately  under  the  United  States' 
goremment ;  but  in  the  instances  of  Jonathan  Williams  (commissioned 
IB  a  colonel  of  artillery)  and  Robert  Wharton,  (  commissioned  as  a  cap* 
m  in  the  cavalry)  his  opinion  was,  that  the  several  offices,  which 
they  held  respectively,  were  incompatible.) 

Reference  had  been  made  by  the  relators,  to  the  minutes  of  the  con- 
vention, which  had  framed  the  new  constitution.  They  would  also  refer 
to  them.  The  draught  of  the  constitution  first  proposed,  was  report- 
ed by  the  committee,  on  the  2lst  December  1789,  (pa.  39  )  in  which 
there  was  no  clause  of  exclusion. 

On  the  5th  Februaiy  1790,  the  chairman  of  the  committee  of  the 
whole,  reported  their  plan  of  government,  wherein  the  exclusion  was 
very  broad,  in  the  8th  section  of  the  2d  article,  (  pa.  63  )  and  run 
to :  *'  no  member  of  congress  from  this  state,  nor  any  person  hold- 
ing or  exercising  any  office  of  trust  or  profit  under  the  United  States, 
BhaQ,  at  the  same  time,  hold  and  exercise  any  office  whatever,  otherwise 
llianin  the  militia  in  this  state. 

Amendments  were  moved  for  on  the  9th  and  10th  February  1790, 
(pa.  80,  &c.  )  and  the  8th  section  adopted,  (  pa.  85.  ) 

On  the  24 1^  February  1790,  the  committee  appointed  to  revise  and 
correct  the  report  of  the  committee  of  the  whole,  made  their  report, 
( pa.  126.  )  Amendments  of  this  8  th  section  were  moved  for  the  next 
day,  and  amongst  others,  Mr.  Lewis  moved  to  Strike  out  the  word 
jodge,  and  in  lieu  thereof,  to  insert  the  words  justices  of  any  court, 
which  was  determined  in  the  negative,  and  the  8th  section  adopted, 
(pa.  139.  )  The  refusal  of  this  amendment  shows  strongly  the  sense 
of  the  convention,  that  they  understood  the  word  judge,  ^  in  the  sense 
we  now  contend  for ;  and  another  amendment  moved  for,  as  to  the 
exception  of  corporation  officers  on  the  28th  August  1790,  (  pa.  194) 
eroees,  that  they  were  not  considered  as  state  officers. 

4.  Lastly,  if  the  two  offices  of  recorder  of  the  city  and  district  at- 
torney are  incompatible  under  the  terms  of  the  constitution,  the  neces- 
ivyresalt  will  be,  that  the  latter  office  is  avoided  thereby.  It  is  now 
settled,  that  where  two  offices  are  incompatible^  the  acceptance  of  the 
last,  though  an  inferior  office  will  vacate  the  first  Milward  v.  Thatch- : 
6r,  2  Term  Rep.  81,  87.  Even  this  court  enforces  the  laws  of  the 
United  States,  and  yet  none  of  its  members  hold  any  office  of  trust 
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under  the  union.  The  author  of  iJie  Frederalist,  instead  of  feeling 
the  dread  of  the  increase  of  the  sphere  of  national  influence^  which  onr 
antagonists  have  experienced,  has  expressed  strong  fears,  that  the 
state  governments  would  in  the  event,  be  too  great  and  powerful  for 

the  general  goyemment  of  the  United  States. 

Curia  culviaare  vuU. 

* 

This  term,  Shippen,  0.  J.  pronounced  the  unanimous  opinion  of 
the  court. 

The  question  is,  whether  the  defendant  can  legally  hold  the  office 
of  the  recorder  of  the  city  of  Philadelphia,  at  the  same  time,  that  he 
holds  the  office  of  district  attorney  for  the  eastern  district  of  Penn- 
sylvania, under  the  United  States  ? 

The  words  of  the  8th  section  of  the  2d  article  of  the  constitution 
are  these ;  *^  No  member  of  congress,  from  this  state,  nor  any  person 
holding  or  exercising  any  office  of  trust  or  profit  under  the  United 
States,  shall,  at  the  same  time,  hold  or  exercise  the  office  of  judge, 
secretary,  treasurer,  prothonotary,  register  of  wills,  reeorder  of  deeds, 
sheriSr,  or  any  office  in  this  state,  to  which  a  salary  is  by  law  annexed, 
or  any  other  office,  which  future  legislatures  shidi  declare  incompati- 
ble with  the  offices  or  appointments  under  the  United  States." 

It  is  conceded  by  the  pleadings,  that  Mr.  Dallas  holds  and  exercises 
an  office  of  trust  and  profit  under  the  United  states. 

The  question  then  is,  whether  the  office  of  recorder  of  the  city 
of  Philadelphia  is  an  office  prohibited  by  the  constitution  to  be  exer- 
cised by  one  holding  such  an  office  under  the  United  States. 

The  affirmative  of  this  question  is  held  by  the  counsel  on  the  part  of 
the  relators,  who  contended,  that  the  recorder  of  the  city  is  a  judge 
within  the  words  and  meaning  of  the  framers  of  the  constitution. 

The  motion  was  opposed,  chiefly  on  two  grounds ;  1st,  that  the 
office  of  recorder  is  not  strictly  that  of  a  judge,  but  of  an  adviser  and 
mouth  of  the  corporation ;  and  2dly,  that  if  he  is  strictly  a  judge,  he 
is  not  such  a  judge,  as  was  contemplated  by  the  constitution  in  the 
prohibition. 

As  to  the  first  question,  we  think  there  can  be  no  doubt,  but  that  in 
the  strict  legal  sense  of  the  word,  the  recorder  is  a  judge ;  he  is  a 
justice  of  the  peaee  ;  he  is  a  constitutent  and  principal  member  of  a 
court  of  record,  empowered  to  hear,  try  and  determine  by  a  solemn 
judgment,  a  number  of  criminal  offenders  against  the  laws  and  peace 
of  the  commonwealth.  Lord  Cheif  Justice  Holt,  in  1  Salk.  200,  is 
made  to  say,  wherever  a  power  is  given  to  examine,  hear  and  punish| 
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it  is  a  jadieial  power,  and  they  in  whom  it  is  reeposed,  act  as  judges. 

Hach  has  been  said  to  investigate  the  origin  and  nature  of  the  of- 
fiee  of  recorder  of  the  city  of  London  ;  bat  whatever  other  power  that 
neorder  may  possess,  it  seems  impossible  to  say,  when  he  sits  in  a 
eoort  of  record  to  administer  justice,  and  to  hear  and  determine  ques- 
tions of  law  and  fact,  that  he  is  not  in  that  capacity  a  judge.  Li  1 
Bac  Abr.  657,  said  to  be  written  by  Lord  Chief  Baron  Gilbert,  it  is 
tifmAj  said,  that  in  the  Court  of  Hustings  at  Guildhall,  before  the 
lord  mayor  and  sheriffs,  when  any  matter  is  to  be  argued  and  deter- 
mined, the  recorder  sits  as  judge  with  the  mayor  and  sheriffs,  and  gives 
nies  and  judgments  therein. 

The  more  doubtful  question  in  the  present  case  is,  whether  the  re- 
corder is  such  a  judge  as  the  constitution  meant  to  prohibit  from  hold- 
ing at  the  same  time,  an  office  of  trust  or  profit  under  the  United  States. 

It  is  not  easy  to  get  at  the  real  meaning  of  a  deliberative  body. 
Some*of  its  members  may  have  meant  by  the  same  words  very  differ- 
ently from  others ;  even  their  debates  and  minutes  afford  frequently 
nrj  nncertain  lights,  and  are  therefore  not  to  be  relied  on.  The  on- 
ly trae  and  legal  way  of  judging,  is  from  the  words  of  the  instrument 
taken  all  together,  which  they  finally  agree  upon. 

The  general  operative  motive  which  induced  the  convention  to  adopt 
any  disqnalificatioQ  of  the  nature  of  the  present,  seems  to  have  arisen 
from  an  apprehension  of  a  possible  collision,  between  the  general  and 
state  governments,  and  a  jealousy  lest  the  admission  of  their  officers  in- 
^  oar  places  of  trust  and  power,  might  lead  to  a  possible  preference 
in  the  minds  of  the  those  who  might  hold  offices  under  both,  in  favor 
of  die  general  government,  to  the  prejudice  of  the  state  government. 
Whether  this  was  a  reasonable  or  unreasonable  jealousy, it  is  not  our  busi- 
neas  to  examine.  They  have  not,  however,  extended  it  to  all  state  offices. 
The  (jaestion  before  us  is,  whether  there  are  any  words  or  expressions  in 
the  instrument,  indicative  of  their  intention  either  to  extend  the  word 
ndges  to  all,  who  in  strictness  of  law  come  under  that  denomiation,  or 
to  restrain  it  to  judges  of  a  particular  dass. 

In  considering  this  question,  we  acknowledge  our  judgments  have 
vibrated  between  two  opinions.  We  have,  however,  at  length  made 
np  our  minds  to  the  best  of  our  understandings,  and  we  hope  without 
prqadice  or  partiality.  From  the  generality  of  the  word  judge,  used 
ia  the  eonstitutiony  without  any  limitation  or  exception  whatever,  and 
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from  supposiDg  that  the  mischiefs  intended  to  be  prevented  by  the  pro- 
hibition, extended  equally  to  the  case  of  every  judge,  we  were  at  first 
strongly  inclined  to  the  opinion,  that  every  judicial  officer  was  included 
in  the  prohibition  ;  but  on  further  consideration,  and  analysing  such 
parts  of  the  instrument  as  relate  to  this  subject,  our  opinions  prepon- 
derate in  favor  of  the  contrary  (instruction,  that  the  recorder  of  the 
city  court  is  not  included  in  the  prohibition. 

Our  reasons  are  these  : — First,  justices  of  the  peace,  a  part  of  the 
judiciary  power,  although  a  numerous  body  of  of  men  dispersed  through- 
out the  state,  and  particularly  designated  by  that  name,  are  not  eo  no* 
mine  included  in  the  prohibition,  for  which  I  cannot  account,  but  on 
the  presumption  that  they  were  not  intended  to  be  included  in  it,  and 
of  course  that  every  judicial  power  was  not  intended  to  be  included. 
The  Courts  of  Quarter  Sessions  for  each  county,  by  the  6  th  article  of 
the  same  constitution,  are  made  part  of  the  judicial  power  of  the  state, 
and  yet  are  not  expressly  included.  The  city  court  is  not  mentioned 
in  the  5th  article  as  part  of  the  judicial  power  of  the  state,  much  less, 
therefore,  can  that  court,  or  its  members,  be  supposed  to  be  included 
in  It. 

Again  not  only  some  of  the  judicial  characters,  as  justices  of  the 
peace,  are  omitted  in  the  prohibition,  but  others,  as  registers  of  wills, 
although  as  constituting  a  part  of  the  Register's  Court,  they  are  de- 
clared to  be  part  of  the  judicial  power  of  the  state,  are  particularly  in- 
cluded in  the  prohibition,  showing  the  sense  of  the  convention,  that 
every  person  exercising  judicial  power  was  not  intended  to  be  included 
under  the  word  judge,  otherwise  it  would  have  been  nugatory  to  have 
expressly  included  the  registers. 

Again,  the  word  judge  in  the  constitution  is  immediately  followed 
by  the  words  secretary  and  treasurer.  These  can  only  mean  secretaiy 
of  the  state  and  treasurer  of  the  commonwealth,  and  with  no  appear- 
ance of  reason  can  be  supposed  to  mean  the  secretary  and  treasurer  of 
every  corporate  body  within  the  state.  If  then,  these  general  descrip- 
tions are  to  be  restrained,  and  the  constitution  does  not  mean  to  include 
evrey  judicial  character  in  the  state,  what  is  the  restriction  most  con- 
sonant to  the  general  tenor  of  the  instrument,  with  respect  to  the  word 
judge  ?  The  convention  in  other  parts  of  their  instrument.have  expressly 
denominated  certain  judicial  officers  by  the  appropriate  name  of  judges, 
namely,  the  judges  of  the  Supreme  Court,  and  judges  of  the  Courts  of 
Oommon  Pleas,  and  no  others  ;  and  the  subsisting  laws  of  the  state  have 
denominated  the  judges  of  the  High  Court  of  Errors  and  Appeals  and 
no  others  by  that  name ;  and  all  these  being  about  ninety  in  number 


r" 
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iben  die  new  constitation  was  framed,  are  generally  and  ezclosiyely 
styled  judges  by  the  people,  in  oontradistinction  to  all  others  who  ex- 
ercise judicial  powers,  from  whence  we  are  induced  to  conclude,  that 
the  word  judge,  in  the  constitution,  was  intended  to  be  confined  to  such 
judges  only  as  were  fchus  distinguished  by  the  constitution,  the  existing 
laws  of  the  state  and  general  language  of  the  country.  It  is  evident, 
it  wag  considered  there  were  other  characters  who  might  in  fnturenbe 
dioaght  proper  to  be  included  in  the  prohibition.  It  was  therefore  left 
to  future  legislatures  to  declare  what  other  offices  than  those  enumera* 
ted,  should  be  incompatible  with  appointments  under  the  United  States. 
la  addition  to  what  I  have  said,  I  would  here  cite  by  way  of  illustra. 
tion,  a  case  which  bears  in  some  respects  upon  both  the  points,  Dr. 
Greenyelt  y.  Dr.  Burner  and  others,  in  Garth.  491.  It  was  an  action 
of  sflsault,  battery  and  false  improvement,  brought  against  the  defend 
dants  as  censors  of  the  college  of  physicians,  who  had  fined  and  im- 
prisoned the  plaintiff  for  mal-practice  as  a  physician.  Lord  Chief 
Justice  Holt  said,  that  the  defendants  were  not  punishable  for  what 
they  did  by  virtue  of  their  judicial  power,  and  he  laid  it  down  for  a 
groiind,  that  wherever  a  statute  gives  a  power  to  fine  and  imprison,  the 
persons  to  whom  such  power  is  given,  are  judges  of  record,  and  their 
court  is  a  court  of  record.  I  wotild  then  ask,  whether  if  such  a  court 
of  physicians  had  existed  in  this  state,  would  they,  because  they  are 
called  judges  of  record,  have  been  included  in  th^  prohibition  under 
the  word  judge  in  the  constitution  ?     I  conclude  not. 

Upon  the  whole,  we  are  of  opinion  that  judgment  be  rendered  for 
die  defendant. 


-•-^ 


SoBERT  YouNa  who    survived  Elbanor  Young  against    Samubl 
Pleasants,  surviving  administrator  of  Israel  Pemberton. 

On  ft  giiit  broQght  against  an  administrator,  for  not  conveying  lands  contracted  to  be 
lold  by  his  intestate,  the  plaintiff  most  prove  the  contract  in  court,  and  have  it  record- 
ed, before  the  bringing  of  the  suit. 

CoNVENANT  was  brought  on  an  article  of  agreement  dated  5th  April 
1775,  executed  between  the  intestate  and  Eleanor  and  Robert  Young, 
whereby  the  former  agreed  to  sell  to  them  150  acres  of  land  in  East 
Fallowfield  township,  at  40^.  per  acre,  payable  in  instalments  in  five 
jears.     Plea,  covenants  performed. 
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No  part  of  the  monq^  had  been  paid  by  the  plaintiff ;  but  in  Novem- 
ber 1779,  he  tendered  to  the  defendant  442/.  and  upwards,  in  continen- 
tal bills  of  credit  of  the  emissions  of  1775  and  1776.  This  was  refas- 
ed,  that  currency  having  then  depreciated  to  88}  for  one. 

In  July  term  1791,  the  plaintiff  filed  a  bill  in  this  court,  to  perpetu- 
ate testimony,  and  several  depositions  were  taken  thereon  ;  but  no  pro- 
oeedings  were  had  under  the  act  of  81st  March  1792,  (8  St.  Laws  198) 
nor  was  the  agreement  proved  in  court,  or  recorded  according  to  the 
directions  of  that  law* 

By  the  court.  The  plaintiff  cannot  sustain  this  suit,  not  having 
taking  the  necessary  steps  pointed  out  by  the  law.  It  is  true,  the  de- 
fendant has  not  pleaded  semper  parattiSj  but  the  3d  section  of  the 
act  does  not  supersede  the  necessity  of  the  deed's  being  proved  in  court 
and  recorded  thereon,  previous  to  the  commencement  of  the  suit  It 
is  incumbent  on  the  party  who  seeks  to  enforce  the  contract,  to  do  the 
first  act,  by  procuring  a  probate  of  the  deed  and  putting  it  on  record. 
An  administrator  with  the  beet  intentions,  when  the  contract  has  been 
ever  so  fairly  executed  by  the  vendee  and  his  intestate,  who  has  sold, 
has  it  not  in  his  power  to  make  the  conveyance,  unless  the  vendee  pats 
it  in  his  power  by  proceeding  regularly. 

Plaintiff  nonsuit 

Messrs.  T.  Ross  and  Blair,  pro  quer. 

Mr.  Tilghman,  pro  def. 


^^ 


JosEPU  Jordan  and  Alexander  Whitbsides  against  Josateas 

Meredith. 

The  usage  of  plusterera  in  charg^g  half  the  size  of  the  windows,  at  the  price  agreed  on 

for  work  and  materials,  is  unreasonable  and  bad. 
Court  will  not  grant  a  new  trial,  unless  they  are  satisfied  injustice  has  been  done. 
A  talesman  sworn  on  the  Jury,  after  being  struck  off  the  list  of  spedal  Jurors,  is  no 

ground  for  awarding  a  new  trial. 

Motion  for  a  new  trial.  The  cause  was  tried  during  the  present  term. 
Indebitatus  assumpsit  was  brought  for  plaistering  two  large  houses 
in  the  city ;  and  on  the  trial,  it  appeared  that  the  parties  had  agreed, 
on  the  27th  February  1797,  at  the  rate  of  2^.  per  square  yard,  the 
workmen  to  find  the  materials  ;  the  usual  price  at  that  time  being  1^. 
per  square  yard,  if  the  owner  of  the  house  furnished  the  lime,  sand, 
hair,  &c.  The  plaintiffs  claimed  the  balance  of  412/.  9^.  %d.  or  434/. 
8.?.  6rf. 

Some  dispute  arose  about  the  price  of  a  quantity  of  hair  delir- 
ered  by  the  defendant;  but  the  chief  matter  in  controY^rsy  arose 
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from  the  mode  of  meDsnration.  The  plaintiffs  insisted,  that  according 
to  the  general  usage  of  plaisterers  in  the  ci^,  one  half  part  of  the  size 
of  each  window  should  be  included  in  the  admeasurement,  and  the  sum 
of  1071.  12s.  was  said  to  hare  been  charged  on  that  ground.  This 
w»8  opposed  by  the  defendant,  but  no  argument  thereon  was  had  at 
the  trial.  The  counsel  on  neither  side  summed  up,  but  submitted  their 
different  estimates  to  the  jury ;  nor  was  any  charge  given  by  the  court. 
The  juiy  found  a  verdict  for  the  plaintifis  for  8761.  lis.  lOd. 

Ur.  M.  Levy  for  the  defendant,  founded  his  motion  on  two  grounds. 

1st.  It  must  be  presumed  from  all  the  testimony,  that  the  jury  have 
adopted  the  plaintiff's  system  of  mensuration.  If  they  have  done  this, 
diey  have  allowed  the  plaintiffs  531. 16s.  for  materials  which  have  nev* 
er  been  furnished,  and  have  committed  a  clear  mistake,  which  this 
court  will  not  sanctify.  There  might  be  some  pretext  for  charging 
die  usual  price  of  workmanship  of  Is.  per  yard,  on  account  of  the  su* 
perior  pains  and  trouble  necessary  about  the  windows  ;  but  there  can 
be  none  to  justify  a  charge  for  lime,  &c.  which  they  never  provided. 

2d.  Malcolm  M'Donald  was  one  of  the  special  jurors  who  tried  the 
caose  as  a  talesman,  and  he  was  one  of  the  persons  struck  out  of  the 
list  by  the  defendant.  A  new  trial  was  allowed  because  one  of  the 
jurors  had  been  challenged  on  the  principal  panel,  and  the  challenge 
was  allowed,  and  he  was  afterwards  sworn  on  the  jury.  2  Ld.  Raym. 
1410. 

Messrs.  IngersoU  and  T.  Ross  e  contra.  U  the  court  shall  be  of 
opinion,  that  the  practice  of  plaisterers  in  the  particular  complained 
of,  is  bad  in  itself,  the  onita  probancU  with  respect  to  this  mistake 
of  the  jury,  lies  on  the  party  who  excepts  to  the  verdict.  The  error 
dhoold  distinctly  be  made  to  appear  to  the  court,  before  they  will  in- 
terpose. It  must  not  rest  on  presumption.  But  even  presumptions 
do  not  hold  here.  For  if  the  jurors  hare  disallowed  the  charge  made 
bj  the  defendant,  for  the  hair  considered  as  wet,  at  8s.  6d.  per  bushel, 
(concerning  which  they  had  evidence  given  to  show  that  it  was  dry) 
then  it  follows,  that  they  must  have  deducted  571. 16s.  from  the  plain- 
tilPs  demand.  It  is  therefore  more  probable,  that  the  jurors  have 
made  this  abatement  on  the  ground  of  mensuration,  and  they  may  have 
detected  some  errors  in  the  calculation  as  to  the  remaining  41.  Sup- 
positions will  not  warrant  the  court's  interference  and  granting  a  new 
trial  It  will  not  be  done  without  solid  and  substantial  grounds,  where 
it  is  manifest  that  injustice  has  been  done,  or  that  the  jury  have  gone 
against  strong  evidence.    2  Dall.  58. 
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The  exception  against  the  juror  comes  too  late,  'fhe  defendant 
either  had,  or  might  have  had  his  list  of  the  special  jury  before  him, 
and  could  then  have  excepted  to  M'Donald^s  being  sworn.  This  is 
not  like  the  case  in  2  Ld.  Raym.,  where  the  juror,  after  being  chal- 
lenged, was  sworn  by  a  different  name.  A  challenge  may  be  taken  to 
those  of  the  tales  de  circumsianiibus.  1  Tri.  Per  Pais  203.  Jurors, 
of  kindred  to  the  party,  should  be  challenged  before  they  are  sworn. 
Style  100.  So  of  a  juror,  who  had  a  suit  at  law,  with  one  of  the  par- 
ties. 3.  129.  If  a  defendant  appears  and  makes  defence,  he  shall 
not  have  a  new  trial,  for  want  of  notice.  2  Salk.  616.  So,  if  the 
cause  has  been  tried  by  a  common  jury,  where  there  has  been  a  role 
for  a  struck  jury.  12  Mod.  567.  Where  one  has  a  defence  and  does 
not  use  it,  he  shall  be  concluded.  75.  584.  If  one  knows  of  his  cause 
of  challenge  and  does  not  make  it,  ke  shall  not  on  that  account  have  a 
new  trial.  11  Mod.  119.  An  exception  to  the  competency  of  a  wit- 
ness come  too  late  after  the  trial.  1  Term  Rep.  717.  These  cases 
abundantly  prove  the  principle  which  we  have  asserted. 

By  the  court.  The  pretended  usage  of  the  plaisterers  in  the  present 
instance  is  unreasonable  and  bad  in  itself.  To  charge  an  employer 
with  materials  never  received  is  the  height  of  injustice.  But  we  have 
no  proof  that  the  jury  have  committed  this  error,  and  we  are  not  jus- 
tified in  setting  aside  a  verdict  on  mere  conjecture.     To  warrant  oar 

interposition,  we  must  clearly  be  satisfied,  that  injustice  has  been  done, 
some  plain  mistake  committed. 

The  defendant  should  have  challenged  the  juror  before  he  was  sworn. 

He  has  slipped  his  time,  by  postponing  his  objection  till  this  period. 

If  he  has  been  guilty  of  inattention,  he  alone  should  suffer  for  it.  And 

so  is  the  current  of  authorities  in  the  books. 

Motion  for  a  new  trial  denied. 


\ 
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Ihoicas  Gallagher  and  William  Gallagher  agamat  John  Eean 

ei  cU.  administrators  of  John  Hamilton. 

Oa  tn  t^peal  from  the  Circuit  Court,  to  the  Supreme  Court,  counsel  must  subscribe  a 
certificate,  and  file  the  proceedings  of  the  Circuit  Co,ttrt  with  the  prothonotarj  before 
tike  first  day  of  the  next  term. 

This  cause  was  tried  at  Harrisbargh|  on  the  21st  October  last,  be- 
fore the  Chief  Justice  and  Judge  Brackenridge,  when  the  jury  gave  a 
Terdict  for  the  plaintiffs  for  169/.  16^.  A  motion  was  made  for  a  non- 
tait  at  the  trial,  but  the  same  was  disallowed ;  and  afterward  sa  motion 
in  arrest  of  judgment  which  was  overruled.  The  record  of  the  proceed- 
ings of  the  Circuit  Court  was  not  filed  in  the  prothonotary's  ofBcOi  un- 
til the  28th  December,  which  was  fourteen  days  after  the  term  com- 
menced. And  now  Mr.  Hopkins  for  the  plaintiffs  moved  that  the  judg- 
ment should  be  confirmed,  as  if  the  appeal  had  not  been  made.  The 
counsel  for  the  defendants  had  not  subBcribed  a  certificate,  nor  had 
the  proceedings  been  filed  in  due  time  ;  both  of  which  grounds  were 
solid  objections  against  the  appeal,  under  the  4th  section  of  the  law  of 
20th  March  1789.  4  St  Laws  864. 

Mr.  Duncan  for  the  defendants  stated,  that  he  had  understood  no 
decision  had  taken  place  on  the  motion  for  a  nonsuit,  the  court  being 
divided,  and  that  there  could  not  be  an  appeal,  unless  there  had  been 
&  judgment. 

By  the  court.  It  appears  from  the  Chief  Justice's  notes,  that  the 
motion  for  a  nonsuit  was  rejected.  The  members  of  the  Circuit  Court 
bang  divided,  would  operate  as  a  decision  on  that  question.  The  two 
objections  which  have  been  made  to  the  appeal  render  it  unavailable,  un- 
der the  express  terms  of  the  Circuit  Court  law. 

Record  remitted* 


•-^ 


Thomas  Swslby  against  John  Botd  and  William  Riohabdson. 

la  a  suit  for  lawful  money  of  North  Carolina,  court  will  not  permit  paper  money  to  be 
brought  into  court,  unlefls  it  be  a  legal  tender. 

Debt  was  brought  on  an  obligation  for  1000/.  lawful  money  of  North 
Carolina,  dated  30th  November  1786,  conditioned  for  the  payment  of 
500/.  like  lawful  money  on  the  Ist  November  1787.  The  defendants 
pleaded  pajrment  with  leave,  &c.,  and  gave  notice  of  the  special  mat- 
ten  intended  to  be  insisted  on  at  the  trial,  which  went  to  prove  a  want 
of  consideration. 

Vol.  m.  21 
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The  cause  was  ordered  for  trial  in  April  last,  at  the  last  Circuit; 
Court  for  Lancaster  county,  where  it  was  agreed,  that  judgment  should 
he  entered  for  the  plaintiff,  and  that  the  execution  thereon  should  stay, 
until  the  next  Supreme  Court,  when  the  defendant  should  be  at  liberty 
to  move  to  pay  into  the  court  lawful  money  of  the  state  of  North  Caro- 
lina in  satisfaction  of  the  bond,  as  if  the  same  judgment  had  not  been  en- 
tered ;  and  if  the  said  motion  should  not  be  made  effectual  by  the  jadg- 
ment  of  the  said  court,  then  the  judgment  entered  to  stand  for  the  prin- 
cipal and  interest  of  the  balance  of  the  obligation  in  specie. 

Mr.  Dallas  for  the  defendants  now  moved  for  leave  to  pay  into  court 
certain  paper  bills  of  credit,  said  on  the  face  of  them  to  have  been  emit- 
ted, in  pursuance  of  an  act^of  the  state  of  North  Carolina,  passed  on 
the  19th  December  1785,  and  produced  the  deposition  of  Joseph  Tagert, 
proving  that  these  bills  were  and  now  are  in  circulation  in  that  state, 
and  that  they  sell  from  12^.  to  15s>  for  a  silver  dollar.  The  leap  loci 
must  govern  in  a  case  of  this  kind,  when  it  appears  on  the  bond,  that 
it  was  executed  in  North  Carolina.  These  bill  were  a  legal  tender  at 
that  time,  and  were  the  objects  of  the  bond.  If  the  the  court  on  the 
trial  would  have  allowed  an  offer  of  this  money,  they  will  do  so  now. 
It  merely  fulfills  the  contract  of  the  parties.  The  court  will  give  leave 
to  withdraw  the  general  issue,  in  order  to  bring  money  into  court  ;  and 
replead  it,  when  it  does  not  delay  the  plaintiff.  2  Stra.  1271.  5  Com, 
Dig.  22.  Pleader  0.  10.  Where  the  defendant  is  entitled  to  pay 
money  into  court,  it  is  a  matter  of  course  before  plea  pleaded  ;  and 
now  even  after  plea,  it  is  perpetually  done  by  a  judge's  order  made  for 
that  purpose.     1  Term  Rep.  711. 

The  motion  was  opposed  by  Mr.  McKean  for  the  plaintiff.  The 
law  of  North  Carolina  is  not  shown,  under  which  these  bills  of  credit 
were  emitted,  nor  is  it  ascertained  whether  they  are  a  legal  tender. 
The  deposition  of  Tagert  does  not  go  to  this  point ;  and  if  these  bills 
were  ever  tenderable,  that  quality  is  now  probably  taken  from  them.  Hy 
the  10th  section  of  the  1st  article  or  the  constitution  of  the  United 
States,  no  state  shall  emit  bills  of  credit,  or  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts.  If  the  contract  really 
contemplated  such  bills  of  credit,  they  might  at  the  time  have  been 
equal  in  value  to  gold  and  silver ;  but  if  they  had  depreciated  and  h&d 
not  been  tendered  in  the  manner  prescribed  by  the  laws  of  North  Ca.r* 
olina,  they  could  not  now  be  brought  into  court,  but  their  specie  ralue 
at  the  time  of  the  contract.    This  suit  is  brought  for  the  penalty  of  tbo 
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bondylawfal  money  of  North  Carolina  equal  in  valae  to  so  mnchPenn- 
Bjlyania  currency  ;  and  for  this  latter  currency,  judgment  must  be  ren- 
dered. If  the  contract  be  for  foreign  coin,  it  may  either  be  demanded 
as  such,  or  its  sterling  value.  1  Leon.  41.  If  the  agreement  had  re- 
spected the  continental  bills  of  credit,  and  no  tender  had  been  pleaded, 
the  court  would  not  suffer  the  paper  emitted  by  congress  to  be  paid  in- 
to court,  but  only  its  specie  value  when  the  agreement  was  entered  in- 
to. Here  the  court  are  wholly  in  the  dark  respecting  the  money  offered 
to  be  paid  in ;  and  in  1  Dall.  175,  thecourt  refused  parol  evidence  of 
die  value  of  lawful  current  money. 

There  has  been  great  delay  in  the  present  case.  A  judge  under  all 
the  circumstances  would  not  have  given  an  order  to  pay  the  money 
into  court.  Formerly  money  could  not  be  brought  into  court,  after  plea 
pleaded.  5  Bac.  Abr.  22.  If  it  was  taken  out  of  court,  and  any  part 
of  the  bills  of  credit  turned  out  to  be  counterfeit,  such  part  could  not 
be  returned.  lb,  6.  5  Go.  115.  The  defendants  here  relied  on  the 
irant  of  consideration  as  to  the  bond,  and  gave  notice  accordingly. 
The  plaintiff  came  prepared  on  that  is  sue,  and  not  to  examine  into 
the  value  of   the  bills   offered,  or  whether  they  were  genuine  or  not. 

Per  curiam.  It  does  not  appear  to  us,  that  the  bills  of  credit 
offered  to  be  paid  into  court,  are  a  legal  tender,  and  therefore  we  cannot 
admit  them  to  be  be  brought  into  court.  We  cannot  say,  on  the  face 
of  the  obligation,  that  the  contract  refers  to  such  money. 

Judgment  absolute. 
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OORAK — SHIPPESr,  CHIEF  JVSTICB,  TEATES,  SIOTH    AND  BBACKBNRIDOE, 

JUSTICES. 


% 


Lessee  of  John  Stbin  and  Johanna  Magdalena  his  wife,  and  Aitka 

Sabina  SiLVins  against  James  North. 

a  letter  by  an  uncle,  inyiting  an  unmarried  nephew  to  come  here  from  Germanj,  and 
promising,  if  he  prored  obedient  and  followed  all  hia  directions,  that  he  should  be  the 
heir  of  his  whole  estate,  can  ndther  operate  as  a  will,  nor  such  a  contract,  whereoj 
specific  execution  should  be  enforced 

£jBOTMBNT  for  a  house  and  lot  of  ground  in  the  city  of  Philadelphia* 
It  was  admitted  that  Casper  Silvius  died  seized  of  the  premises   in 
fee,  in  October  1798. 

It  appeared  in  proof,  that  he  left  three  sisters  living  in  Germany, 
two  of  them  being  the  lessors  of  the  plaintiff,  and  the  third  named 
Catharine,  who  intermarried  with  one  Goble,  by  whom  she  had  iasue 
three  children,  and  afterwards  with  one  Palaster,  by  whom  she  had  is- 
sue two  children.  On  the  18th  November  1785,  Casper  Silvius  wrote 
a  letter  from  Philadelphia,  to  his  sister  Catharine,  wherein  among 
other  things,  he  desired  her  ^^  to  send  over  her  son  by  her  first  husband, 
and  he  would  ^^  pay  his  passage,  and  if  he  proved  obedient  and  fol- 
lowed all  his  directions,  he  should  be  the  heir  of  his  whole  estate,  pro- 
vided he  should  arrive  here  as  a  single  man,  and  not  be  incumbered 
with  a  train."  Henry  Goble,  eldest  son  of  the  said  Catharine,  cajoe 
from  Germany,  in  consequence  of  his  uncle's  letter  in  1786,  a  single 
man,  continued  with  his  uncle  7  or  8  weeks,  then  got  employment  in  a 
brewhouse,  and  afterwards  in  a  tavern  as  a  bar-keeper  for  three  years. 

He  then  went  to  Carlisle,  where  he  kept  store  and  died.  Casper 
Silvius  was  very  illiterate,  and  could  not  write.  Hence  it  did  not  ap- 
pear what  advances  he  made  for  his  nephew,  or  whether  he  had  paid 
his  passage  money.  The  evidence  was  contradictory  as  to  the  terms 
they  lived  on,  some  of  the  witnesses  asserting  that  they  appeared  to 
agree  with  each  other ;  and  others  who  lived  in  the  house  of  Silvias , 
declaring  that  they  disagreed,  and  that  the  uncle  found  much  fault 
with  him. 

The  defendant  claimed  under  Henry  Goble,  who  on  the  10th  Augoat 
1795,  conveyed  the  premises  for  a  valuable  consideration,  reciting 
the  above  letter  of  his  uncle  as  a  devise  to  him,  with  covenant  of 
general  warranty.    Joseph  Pleiffer,  the  defendants'  held  the  hooae 
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md  lot  under  four  other  mesne  convejanceSi  in  two  whereof  there  were 
also  clauses  of  general  warranty. 

It  was  idsisted  for  the  defendant,  that  this  letter  might  legally  oper- 
ate as  a  will.  Any  writing,  by  which  the  intention  of  the  party  to  give 
or  dispose  of  lands  or  hereditaments  appears,  provided  such  intention 
is  not  contrary  to  the  established  rules  of  law,  will  amount  to  a  devise. 
The  statutes  of  82  Hen.  8,  c.  1,  and  34  and  36  Hen.  8,  c.  5,  have 
preseribed  no  form  of  words,  in  which  the  instrument,  purporting  a  de* 
rise,  shall  be  made.  Pow.  Devises  12,  18.  If  the  intent  of  the  donor 
be  to  make  a  will,  the  instrument  will  operate  as  such,  though  an  ac- 
toal  delivery  be  made  of  it  as  a  deed.  1  Oha.  Ga.  248.  S.  C.  Finch 
195.  If  one  express  by  a  letter,  what  is  his  will  respecting  the  dispo- 
ation  of  his  land,  it  is  sufficient  Moore  177.  pi.  814..  Notes  in 
ifriting  to  draw  a  conveyance  to  feoffees,  but  with  blanks  for  their 
names,  thereby  to  charge  lands  with  portions  for  younger  children,  in 
poisaance  of  a  power,  held  to  amount  to  a  will.  1  Cha.  Ga.  264.  A 
paper  writing  left  with  a  will  and  written  after  it,  though  no  codicil, 
yet  held  to  be  a  declaration  of  the  intention.  1  Gha.  Rep.  268.  A  will 
is  defined  to  be  a  declaration  of  the  mind,  in  disposing  of  an  estate,  and 
to  take  place  after  the  death  of  the  testator.  Garth.  88. 

Sed  per  curiam.  Clearly  this  letter  cannot  operate  as  a  will. 
Though  no  particular  form  of  words  is  necessary  to  give  validity  to  a 
will,'>  yet  all  the  books  agree,  that  the  animus  tesiandi  is  an  indis- 
peosable  ingredient.  There  must  be  an  advised  purpose  to  make  a 
present  disposition  of  the  party's  estate.  Here  it  is  but  the  signification 
of  an  intention  to  do  a  future  act,  and  so  not  the  testament  itself,  which 
most  contain  a  present  and  perfect  consent.  Swinb.  8,  9. 

It  was  then  insisted,  that  if  the  letter  could  not  be  construed  as  a 
will,  it  might  be  considered  as  a  contract,  which  would  be  enforced  in 
e^itj.  The  agreement  was  reasonable  in  itself.  The  uncle,  though 
married,  had  no  children.  He  desired  a  prop  to  lean  on  in  his  advanc- 
ed age,  and  accordingly  pressed  his  sister  to  send  over  an  unmarried 
son,  by  her  first  husband,  who  on  the  sole  conditions  of  his  obediencOi 
and  coming  without  followers,  should  be  the  heir  of  his  whole  estate. 
The  nephew,  in  pursuance  of  the  invitation,  left  his  native  country,  and 
deserted  all  his  prospects  there  ;  and  if  he  has  been  obedient,  and  fol- 
lowed all  his  uncle's  directions,  of  which  the  present  jury  are  the  com« 
petent  triers,  he  has  become  a  purchaser  for  valuable  consideration. 
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The  known  rule  in  equity  is,  that  what  ought  to  be  done  shall  be  con^ 
sidered  as  done,  except  in  the  case  of  an  estate  tail  contracted  to  be 
sold.  2  Yez.  684.  It  is  of  no  moment  that  there  is  no  seal  to  the  in- 
strument. An  agreement  may  be  made  out  in  equity,  by  proving  an 
instrument,  from  the  nature  of  which  equity  will  infer  an  agreement 
1  Pow.  on  Contracts  823.  And  from  a  subsequent  transaction,  equity 
will  raise  an  agreement  accessory  to  a  precedent  transaction,  where 
the  circumstances  warrant  such  an  inference.  Ih.  825.  Thus,  it  has 
been  decreed  that  bonds  have  been  considered  as  evidences  of  agree- 
ments, and  obligors  held  to  a  specific  performance,  and  not  allowed 
to  forfeit  the  penalty.  10  Mod.  517,  518.  2  Equ,  Ca.  Abr.  22,  pL 
20,  21.  A  letter  will  in  equity  amount  to  an  agreement,  and  be  bind- 
ing on  the  person  signing  it,  if  anther  person  by  action  upon  it  show 
his  acceptance  of  the  propositions  therein  contained.  1  Pow.  Gontr. 
287.  As  in  Moor  v.  Hart,  2  Cha.  Rep.  147.  S.  0.  1  Vem.  201. 
Warkford  v.  Fatherly,  2  Vern.  822.  S.  0.  Freem.  291.  And  Bird 
V.  Blosse,  2  Vent.  861.  A  consideration  may  arise,  by  doing  or  per- 
mitting somewhat  to  be  done,  to  the  predjuice  or  loss  of  one  of  the 
parties.  1  Rol.  Abr.  22,  pi.  23.  It  is  not  absolutely  necessary,  that 
the  consideration  for  a  cont)ract,  imports  some  gain  to  him  that  makes 
the  contract ;  but  it  is  su£Scient,  that  the  party  in  whose  favor  the  con- 
tract is  made,  foregoes  some  advantage  or  benefit  which  otherwise  he 
might  have  taken  or  had,  or  suffers  some  loss  in  consequence  of  placing 
his  confidence  in  another's  undertaking.  1  Pow.  Contr.  344.  This 
rule  meets  precisely  the  present  case ;  and  it  was  said  by  Ld.  Hardwick, 
in  Grosvenor  v.  Lane,  2  Atky.  181,  the  letters  written  by  Mr.  Peake 
to  the  aunt  of  the  intestate,  must  be  taken  not  as  a  mere  proposal  only, 
or  a  bare  hint  of  his  intention,  but  an  absolute  appropriation  of  the  for- 
tune by  the  second  husband  for  the  benefit  of  the  infant.  So  in  the  in- 
stance before  the  court,  the  letter  wrote  by  the  uncle  is  more  than  a  pro- 
position, and  amounts  to  an  absolute  engagement  to  make  the  nephew  heir 
of  his  whole  estate,  on  certain  terms  which  have  been  complied  with. 
One  shall  not  recover  in  ejectment  against  the  terms  of  his  covenant^ 
that  the  defendant  shall  quietly  enjoy  the  land.  Cowp.  600. 

After  the  cause  had  been  fully  argued  by  the  counsel  for  the  plain- 
tiff, the  Chief  Justice  delivered  the  unanimous  opinion  of  the  court  to 
the  jury,  that  this  letter  was  not  evidence  of  such  a  contract  as  ought 
specifically  to  be  executed  under  all  its  circumstances.  Courts  of  law 
in  this  state  have  in  a  variety  of  instances  exercised  chancery  powers, 
in  order  to  prevent  injustice.     The  necessity  of  the  case  gave  rise  to 
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dtifl  jorisdiction,  which  has  been  sanctified  by  the  constitution.  Bat  to 
enforce  the  specific  execution  of  contracts,  which  a  court  of  equity  would 
not  decree,  would  set  all  property  afloat,  and  be  dangerous  in  the  extreme. 
The  decreeing  of  a  specific  performance  is  in  the  discretion  of  the  chan- 
cellor, and  must  not  be  considered  as  an  universal  rule.  In  many  in- 
Btances  it  has  been  refused.  Here  the  uncle  has  reserved  to  himself  the 
sole  right  of  judging  of  his  nephews  obedience  to  his  directions,  and  has 
not  submitted  the  determination  of  that  point  to  a  court  and  jurj.  The 
agreement  was  not  absolute  on  the  part  of  the  uncle,  but  merely  optional 
with  him  whether  his  nephew  should  succeed  to  his  estate.  Nor  are  we  au« 
thorized  to  say  in  the  present  dispute,  that  his  conduct  was  unreasonable. 
If  Henry  Goble  has  sustained  any  damages  under  all  the  circumstances  of 
the  case,  his  personal  representative  may  have  the  same  fairly  assessed 
by  a  jury  in  a  proper  suit.  His  aunts  were  co-heiresses  with  his 
mother,  and  are  entitled  to  two-third  parts  of  the  premises,  and  it  is 
fonanate  for  the  landlord,  who  sets  up  the  present  defence,  that  he  can 
recur  to  three  covenants  of  general  warranty  to  repair  himself  in  dama- 
ges, in  case  of  a  recovery  against  his  tenant. 

Verdict  pro  quer.  for  two-third  parts  of  the  premises. 

Messrs,  M.  and  S.  Levy  and  Brinton,  pro  quer. 
Messrs.  E.  Tilghman  and  M^Kean,  pro  def. 


Ferdinand  Goxjrdon  (for  the  use  of  his  assignees)  against  Xh^  Presi- 
dent and  Directors  of  the  Insurance  Company  of  North  America. 

Same  v.  Same. 

Apolicj  of  insorance  is  assignable  in  equity,  and  erery  set  off  between  the  insurer  and 
insured  obtains  against  the  assignee,  unless  as  in  the  case  of  bonds,  there  has  been  de- 
ception on  the  assignee,  on  receiving  information  of  the  assignment. 

■ 

These  were  two  actions  of  covenant,  brought  on  two  policies 
of  insurance  dated  18ih  April  1797,  the  one  on  the  cargo  of 
the  schooner  Felicity,  Hulings  Oowperthwaite  master,  at  and  from 
Philadelphia  to  Leogane,  and  at  and  from  thence  back  again,  valued 
>t  $20,000,  and  the  other  on  the  said  schooner,  valued  at  05,000. 

The  defendants  pleaded  non  %r\fregit  conveniiones^  with  notice  of 
let-off. 

The  policies  contained  a  warranty,  that  the  schooner  and  cargo  were 
American  property,  and  they  were  insured  against  all  risks,  at  a  pre- 
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miam  of  12^  per  cent  The  form  of  the  policies  extended  to  the  as- 
sored,  his  executors,  administrators  and  assigns  ;  and  it  was  stipulated 
therein,  that  in  case  of  loss,  there  should  be  a  deduction  of  2  per  cent, 
and  the  premium. 

On  the  19th  April  1797,  Qourdon  by  separate  instruments  assigned 
the  two  policies,  the  schooner,  and  the  invoices  of  the  outward  bound 
cargo  and  bills  of  lading  to  Pratt  and  Kintzing,  to  secure  the  pay- 
ment  of  a  just  debt.  On  the  15th  May  1797,  Qourdon  assigned  all 
his  surplus  property  to  John  James  and  others,  a  committee  appointed 
by  his  creditors  for  the  use  of  them  all  rateably,  provided  three-fourths 
of  his  creditors  shall  agree  thereto  and  shall  subscribe  a  release,  the 
share  of  any  one  creditor  refusing  so  to  do,  to  be  paid  to  Qourdon ; 
and  on  the  next  day,  the  creditors  in  general  empowered  the  committee 
to  execute  releases. 

On  the  28d  May  1797,  the  schooner  was  captured  in  her  homeward 
voyage  from  Leogane  and  carried  into  Port  au  Prince  on  the  27th. 
The  cargo  was  there  condemned  in  the  Admiralty,  but  the  schooner 
cleared  on  a  survey,  the  vessel  being  found  incapable  of  making  the 
vovage,  was  sold,  and  after  deducting  all  expenses,  there  remained  a 
balance  in  favor  of  the  owners  of  84  dollars  only. 

On  the  7th  July  1798,  Pratt  and  Kintzing  having  received  their  de- 
mand due  from  Qourdon  assigned  over  the  two  policies  to  the  com- 
mittee of  his  creditors. 

The  defendants  claimed  a  defalcation  of  seven  protested  notes  given 
by  Qourdon,  previous  to  the  assignment  to  Pratt  and  Kintzing,  in- 
dorsed to  the  company  amounting  to  $15,125,  but  payable  after  the 
subscription  of  the  policies,  on  different  days ;  a  further  sum  of 
$l,475j^^  on  two  charges  of  premiums  made  on  the  22d  April  and 
11th  July  1797,  with  a  credit  of  8  months  ;  and  of  $2,  800  paid  to 
Pratt  and  Kintzing  on  the  27th  March  1798,  on  the  two  policies,  and 
of  $9,800  paid  to  the  tinited  States  for  duties  due  from  Qourdon 
on  the  8d  December  following. 

The  defendants  admitted  the  insurance,  loss  and  abandonment,  bat 
disagreed  from  the  plaintiff's  statement  as  to  the  times  of  their  receiv- 
ing notico  of  Pratt  and  Kintzing's  assignment,  and  of  the  abaur 
donment.  They  wholly  denied  receiving  any  information  of  the  assign- 
ment of  15th  May  1797.  Pratt  deposed  to  the  copy  of  a  letter,  ex- 
tracted from  his  letter-book,  dated  4th  May  1797,  wherein  he  notified 
the  company  of  Qourdon's  assignment  of  the  policies,  &c.,  to  the  firm, 
and  to  his  belief  that  the  original  was  given  to  one  of  his  clerks 
next  day  to  be  delivered.    But  this  was  encountered  by  the  testimony  of 
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the  secretary  of  the  company,  who  aaid,  no  such  letter  had  been  re- 
ceiyed,  nor  could  the  same  be  found  on  the  moat  careful  search  of  the 
papers  in  their  ofSce ;  and  besidea,  Gourdon  on  the  11th  December 
following,  applied  for  payment  of  the  loss  in  his  own  name.  About 
the  10th  May  1797,  the  creditors  of  Gourdon  had  a  meeting,  and  Ebe- 
neier  Hazard  attended  as  secretary  of  the  insurance  company.  Wheth* 
cr  he  gave  notice  to  the  creditors  of  any  claims  for  the  notes  of  Gour- 
doD  dae  to  the  defendants  for  premiums,  which  had  not  then  become 
dae,  did  not  appear,  but  they  appointed  James  and  others  a  committee 
to  act  for  them.  On  the  7th  November  1797,  the  company  received 
notice  of  the  loss,  by  the  captain's  protest  being  shown  to  and  endorsed 
by  their  secretaiy.  And  on  the  16th  November  1797,  a  formal  aban* 
donmentand  cession  was  executed  by  Gourdon,  and  Pratt  and  Eintzing 
bat  DO  evidence  was  given  when  it  was  shown  or  offered  to  the  defen- 
dants. It  was  agreed  on  the  trial,  that  the  jury  should  ascertain  how 
brthe  defendants  were  entitled  to  a  defalcation,  and  that  the  balance 
should  be  liquidated  by  reference. 

The  counsel  for  the  plaintiff  contended,  that  there  could  be  no  set- 
off beyond  the  2  per  cent,  and  the  premiums  of  the  particular  policies, 
IS  well  from  the  terms  of  the  instruments,  as  from  the  law  incorpora- 
ting die  company ;  and  that  under  all  the  circumstances  of  the  case, 
any  further  or  other  defalcation  would  be  inequitable.  The  form  of 
tiie  policies  extends  to  the  insured  and  his  assigns.  Under  their  ex- 
press words,  the  insurers  may  deduct  in  case  of  loss  2  per  cent,  and 
the  premiums.  This  is  tantamount  to  words  in  promissory  notes  '^  with- 
ont  defalcation."  It  expresses  certain  defalcations,  and  excludes  oth- 
ers. The  defendants  cannot  have  a  lien  superior  to  other  citizens  ; 
snd  their  usual  method  when  they  doubt  of  the  sufficiency  of  notes 
given  for  premiums,  has  been  to  retain  the  policies  in  their  own  hands. 

The  act  incorporating  the  subscribers  to  the  insurance  company  of 
North  America,  passed  14th  April  1794,  contains  a  clause  in  the  5th 
section,  (3  St.  Laws  491)  that  the  company  shall  ratify,  pay  and  dis- 
charge all  just  demands  on  their  policies  for  any  losses  which  shall 
happen,  according  to  the  tenor  and  effect  of  such  policies.  The  words 
pay  and  discharge  cannot  be  satisfied  in  their  common  law  sense,  by  a 
set-off.  The  policies  of  the  incorporated  companies  in  England 
have  no  such  words  as  exist  in  the  present  instance.     2  Magans.  883. 

The  idea  generally  entertained  in  the  commercial  world  has  been, 
that  policies  of  assurance  and  bilU  of  lading  are  assignable  in  their 
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nature.  While  the  property  is  at  sea,  it  is  susceptible  of  no  other  per- 
sonal possession  than  by  delivery  oE  the  proper  muniments  ;  and  by  a 
transfer,  the  privity  between  the  original  owner  and  his  creditors,  as  to 
the  right  of  property,  is  extinct. 

A  policy  may  bo  transferred.  Though  at  law  a  chose  in  action  may 
not  be  assigned,  yet  it  may  in  equity.  Per  Ashurst,  J.  1  Term  Bep. 
26.  And  BuUer,  J.  classes  bills  of  exchange  and  policies  of  assurance 
together.  Both,  says  he,  are  assignable  by  the  custom  of  merchants. 
4  Term  Rep.  242.  So  also  in  France,  a  policy  is  negotiable  as'a  bill 
payable  to  order.  The  transfer  passes  the  full  right  to  the  prejudice 
of  all  the  creditors  of  the  assignor.  2  Yalin.  Com.  45.  Policies  of  in- 
surance  are  sacred  things,  and  must  be  performed  with  all  good  faith. 
They  shall  not  be  altered  or  explained  by  parol  testimony.    Skin.  54. 

The  silence  of  the  insurance  company,  as  to  their  claims  against 
Gourdon,  has  lulled  his  creditors  into  a  confidence,  that  their  interests 
were  fully  secured  by  the  two  policies.  They  have  thus  by  their  own 
conduct  prevented  them  from  making  another  insurance,  which  they 
might  lawfully  have  done,  when  the  property  passed  into  new  hands. 
A  double  insurance  is  distinct  from  a  re-assurance,  which  in  England, 
except  in  the  cases  provided  for  by  the  stat.  of  19  Geo.  2,  c.  37,  is 
absolutely  void,  though  on  the  former,  one  loss  only  can  be  recovered. 
Park.  Insur.  Ist  edit.  820.  1  Burr.  422,  496. 

The  letter  from  Pratt  and  Kintzing,  of  the  4ch  May  1797,  was 
written  to  the  defendants  with  no  other  view  than  to  inform  them  of  the 
assignments,  and  it  must  be  presumed  from  all  the  circumstances,  that 
it  was  sent  to  them,  though  the  original  cannot  now  be  found.  The 
application  of  Gourdon  in  December  following  for  payment,  must  be 
supposed  to  be  as  agent  for  his  creditors.  The  creditors  were  convened 
on  the  lOth  May  for  the  purpose  of  receiving  information  respecting 
Gourdon's  affairs,  and  consulting  their  common  interests.  Hazard, 
the  secretary  of  the  company,  was  there,  and  as  their  representative 
was  bound  to  give  notice  of  their  demands.  He  knew  of  the  appoint- 
ment of  the  committee,  and  could  not  be  ignorant  that  the  meditated 
assignment,  which  was  completed  five  days  afterwards,  would  compre- 
hend all  the  surplus  property,  after  paying  the  demand  of  Pratt  and 
Kintzing.  Ought  he  not  then  to  have  unequivocally  asserted  the  claims 
of  the  corporation,  and  not  have  suffered  the  creditors  to  remain  in  the 
dark  ?  If  a  loss  has  been  sustained  by  his  negligence  and  laches,  on 
on  whom,  in  point  of  equity,  should  it  be  thrown  ? 

It  is  admitted,  that  the  payment  to  the  United  States  for  da- 
ties,    is  binding    on  the    plaintiff,  because   the    property   in  his 
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lands  or  his  assignees,  is  subject  to  their  lien.  So  of  the  payment  to 
Pratt  and  Kintzing,  on  the  foot  of  the  policies.  But  beyond  these 
items,  and  the  premiums  of  the  particular  policies  and  the  deduction 
of  2  per  cent,  the  defendants  insist  on  a  defalcation  of  divers  sums, 
between  them  and  Gourdon,  the  first  payable  in  June  and  the  last  in 
October  1797.  The  claim  goes  to  the  unwarrantable  extent  of  includ- 
ing every  charge,  as  well  subsequent  as  prior  to  the  policies  in  ques- 
tion, though  none  of  them  became  due,  until  after  both  assignments 
were  perfected.  To  justify  a  set-off,  there  must  be  a  connection  be- 
tween the  demands,  and  they  must  be  in  the  same  right.  Ambl.  407. 
Nothing  can  be  set-off  against  an  assignee,  which  was  not  due  at  the 
time  of  assignment.  1  Dall.  28.  Assignee  of  a  bond  or  note  can  re- 
cover no  more  than  the  original  obligee  or  payee  could  have  done, 
prior  to  the  transfer.  lb.  443.  To  set- off  a  debt  against  an  assignee, 
it  most  be  a  mutual  debt  or  demand,  at  the  time  of  assignment.  8 
Dall.  506.  Nothing  can  be  set  off  which  is  not  due  at  the  commence- 
ment of  the  suit.  A  plea  of  set-off,  that  the  plaintiff  was  indebted  to 
tke  defendant  at  the  time  of  plea  pleaded.  3  Term  Rep.  186. 

For  the  defendants,  it  was  insisted,  that  it  has  never  yet  been  held, 
that  where  the  obligee  of  a  bond  has  given  promissory  notes  to  the 
obligor,  and  afterwards  assigns  such  bond,  the  notes  though  not  due 
tnd  payable  at  the  time  of  the  assignment,  may  not  be  def anlked 
agunst  the  bond,  provided  the  same  have  come  to  maturity  previous  to 
the  institution  of  the  suit  on  the  bond.  Here  all  the  notes  precede 
e?en  the  first  assignment  though  two  of  the  charges  are  subsequent 
thereto,  viz.  on  the  22d  April  and  11th  July  1797.  The  policies,  when 
assigned,  were  foundations  of  demands  depending  on  the  contingency 
of  a  loss.  But  opposed  thereto  are  actual  negotiable  notes  of  the 
plaintiff's  indorsed  to  the  company,  and  just  charges  for  money  due  to 
them,  all  of  which  had  become  due  before  any  notice  was  received  of 
the  loss,  and  after  this  period,  it  is  stipulated  by<  the  policies,  that  the 
defendants  bave  thirty  days  allowed  to  them  to  pay  the  losses.  The 
ttsignment  to  Pratt  and  Kintzing  is  functus  officio  ^  except  as  to  73^. 
15^.  id.  paid  to  them  lately  by  the  committee  of  the  creditors,  as  the 
balance  of  their  demand.  It  does  not  appear  that  the  defendants 
received  any  notice  of  the  second  assignment  of  the  15th  May,  nor 
irtken  they  were  informed  of  the  abandonment  of  the  16th  Novembw 
1797. 

As  between  the  original  parties,  there  could  be  no  possible  difficulty. 
The  notes  and  charges  became  due  and  payable  before  the  present, 
suits  were  brought.    It  is  a  settled  rule,  that  an  assignee  is  subject  to 
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all  the  equity  which  existed  between  the  first  parties  to  the  transaction. 
Doug.  614.  And  so  it  has  been  adjudged  amongst  us,  as  to  bonds 
and  notes.  1  Dall.  28.  In  a  court  of  common  law,  the  assignee  of  a 
chose  in  action  is  not  considered.  7  Term  Rep.  663.  The  committee 
of  creditors  could  not  support  an  action  in  their  own  names,  not  being 
interested  originally  in  the  policy.  They  therefore  claim  under  a  mere 
equitable  assignment ;  and  unless  they  can  show  that  they  have  a  su- 
perior equity  to  the  defendants,  the  law  must  prevail.  Whatever 
opinions  some  merchants  may  have  formed  a  policy  of  insurance  was 
not  an  instrument  of  such  negotiable  nature,  as  notes  previous  to  the 
act  of  27th  Febhiary  1797,  4  St.  Laws  102,  and  set-offs  continued 
upon  the  assignment  of  the  latter.  And  it  will  be  remembered,  that 
our  defalcation  act  has  much  more  comprehensive  words  than  the 
British  statutes.  The  form  of  the  policies  has  been  relied  on,  but 
nothing  can  be  justly  inferred  therefrom.  The  company  would  have 
been  entitled  to  defaulk  the  premium  on  the  particular  policy,  if  those 
words  had  not  been  inserted  ;  and  the  rule  of  expressio  unius  est 
exclusio  alterius  cannot  hold  in  the  present  instance.  Suppose  the 
defendants  had  accommodated  the  plaintiff  with  the  loan  of  a  sum  of 
money  before  he  had  made  an  assignment,  or  notice  received  of  the 
loss,  it  cannot  be  denied  but  that  this  loan  might  be  set  off,  in  case  of 
a  loss,  and  yet  no  provisions  is  made  for  that  purpose  by  the  words  of 
the  policy.  The  correct  inference  from  the  expressions  would  seem 
to  be,  that  though  the  premium  had  not  fallen  due  when  the  suit  was 
instituted,  it  might  be  deducted  notwithstanding.  The  application  of 
a  just  subsisting  debt  against  a  counter  demand  may,  with  the  utmost 
propriety,  be  deemed  a  payment  and  discharge  pro  lanio. 

It  is  not  possible  that  Gourdon  by  any  assignment  or  other  act, 
could  extinguish  the  equity  of  the  company  to  defaulk  their  fair  demands 
Even  in  the  case  of  a  bankruptcy,  a  set-off  obtains.  Tho  assignmen . 
of  the  invoices  and  bills  of  lading  can  produce  no  additional  effect.  It 
remains  perfectly  dubious,  whether  the  letter  of  Pratt  and  Kintzing  of 
die  4th  May  was  ever  sent  ta  the  company.  If  presumption  are  to 
be  relied  on,  it  must  be  supposed  that  Hazard  attended  the  meeting  of 
the  creditors  to  announce  their  demand.  The  loss  was  then  unknown ; 
indeed  it  had  not  happened ;  and  it  could  not  be  expected,  that  the 
secretary  of  the  corporation  should  anticipate  the  event,  and  declare 
that  they  had  a  lien  on  the  policies.  At  that  meeting  he  represented 
the  company  as  creditors  of  the  insolvent  trader,  and  if  it  became 
material  to  the  interests  of  the  creditors  to  know  the  true  state  of  their 
demand,  his  presence  there  would  necessarily  put  them  on  an  inquiry* 
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K  thej  have  been  remiss  in  prosecuting  this  object,  the  negligence  and 
Iiches  if&ce  their  own,  and  not  imputable  to  the  defendants.  It  can* 
not  be  justly  said,  that  the  conduct  of  the  company  lulled  the  creditors 
into  a  false  confidence  in  the  policies.  The  schooner  and  cargo  would 
utarally  be  regarded  as  pledged  to  Pratt  and  Kintzing  to  secure  their 
demand,  and  that  assignment  after  having  performed  its  office,  is  aroused 
bom  its  slumber  to  rob  the  defendants  of  a  just  demand,  by  a  new  as- 
ngmnent  on  the  7th  July  1798.  But  the  assignment  of  the  15th  May 
1T97  can  only  affect  them,  and  of  this  it  does  not  appear  they  received 
any  notice. 

Shippen,  C.  J.  delivered  the  charge  of  the  court  in  substance  as  fol- 
lorn.  The  insurances,  loss  and  abandonment  have  been  admitted^ 
tlumgh  the  time  of  offer  of  the  latter  to  the  company  has  not  been  agreed 
OD.  The  notice  of  the  aasiguments  appears  to  be  material  in  no  other 
iiewj  in  diis  case,  than  from  the  inference  deduced  from  thence,  that 
the  defendants  were  accessary  to  the  loss  sustained  by  the  creditor  of 
Goordon.  If  the  suits  had  been  brought  by  him  for  his  own  use, 
Ae  set-off  would  clearly  obtain  against  him,  and  operate  as  a  defence 
pro  tantOj  because  the  counter  demand  had  actually  become  due  be* 
&re  the  actions  were  instituted ;  and  if  the  insurance  company  have 
dnly  and  fairly  made  their  claim  known,  their  right  of  set  off  continues 
against  the  assignees.  Mr.  Pratt,  in  his  deposition,  takes  notice  of 
die  notes  payable  to  the  company,  and  says,  they  had  not  become  due 
at  the  time  of  the  assignment.  But  how  could  he  have  known  of  them, 
imless  he  had  received  notice  thereof  from  the  defendant  ?  and  would 
be  not  be  thus  apprized  and  put  on  his  guard  ? 

The  law  on  the  subject  may  be  ascertained  without  much  difficulty. 
The  difficulty,  if  any,  will  depend  on  the  facts  disclosed  in  evidence. 
To  ascertain'  the  law,  it  will  be  proper  to  premise  some  considerations 
rdating  to  negotiable  paper,  and  what  instruments  come  under  that 
denomination. 

Bills  of  exchange  and  notes  payable  to  order  in  the  city  of  Philadel- 
phia, are  properly  negotiable  paper,  after  such  notes  have  been  indorsed 
icnafide  in  the  course  of  trade.  The  effect  is,  that  the  holder  may 
loe  in  his  own  name,  and  may  recover  the  money  from  the  drawer  with- 
oat  any  embarrassment  whatever  on  account  of  any  counter  demands, 
or  want  of  consideration,  as  between  the  drawer  or  maker  and  payee. 
Bonds  may  be  assigned  by  our  law,  so  as  to  enable  the  assignee  to  bring 
an  action  on  them  in  his  own  name,  but  without  the  other  qualities 
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of  negotiable  paper,  that  is,  if  the  obligor  had  before  the  assignment 
any  Just  demand  against  the  obligee,  which  he  could  have  set  off  against 
him  if  there  had  been  no  assignment,  he  may  set  off  the  same  against 
the  assignee,  who  takes  the  bond  subject  to. all  the  equity  that  it  was 
subject  to  before  the  assignment.  This  rule  is  however  subject  to  one 
qualification.  If  the  assignee,  when  he  is  about  to  take  the  assign- 
ment, calls  upon  the  obligor  to  know  whether  the  whole  money  is  due, 
if  the  obligor  tells  him  it  is  a  good  bond  and  is  entirely  silent  as  to 
any  claim  of  his  against  the  bond,  he  can  never  after  open  his  mouth 
against  the  demand  of  the  assignee. 

A  policy  of  insurance  is  not  assignable  in  its  nature,  but  is  assign* 
able  in  equity.  2  Atky.  557.  It  is  not  like  a  bill  of  lading,  which 
is  assignable  in  its  nature,  and  the  assignment  of  which  will  vest  the 
absolute  property  in  the  goods  assigned  to  the  assignee.  A  policy  of 
insurance  in  its  qualities  resembles  a  bond  for  a  payment  of  money  at 
a  future  day,  more  than  any  other  instrument.  They  are  both  choses 
in  action.  It  is  only  by  a  particular  act  of  assembly  that  the  assignee 
may  bring  the  action  in  his  own  name,  if  the  assignment  be  sealed  and 
delivered  in  the  presence  of  two  subscribing  witnesses  ;  but  the  law  does 
not  present  the  obligor  from  showing  a  want  of  consideration,  or  set- 
ting off  any  counter  demand  against  the  obligee. 

I  have  before  mentioned,  that  it  it  is  imcumbent  on  the  assignee 
of  a  bond  to  call  upon  the  obligor  to  know  the  qtumium  of  the  debt 
due.  I  take  it  to  be  otherwise  incumbent  on  the  assignee  of  a  policy 
to  call  upon  the  underwriter  and  inform  him  before  any  account  of  a 
loss,  and  to  know  if  he  has  any  thing  if  set  off  against  the  policy,  in 
case  a  loss  should  happen.  If  the  underwriter  had  this  notice,  and 
either  makes  no  objection  or  claim,  or  is  totally  silent  as  to  any  claim, 
I  should  consider  the  assignee  of  the  policy  in  the  same  condition  as 
the  assignee  of  a  bond  under  the  same  circumstances,  and  that  both 
are  entitled  to  recover,  notwithstanding  the  underwriter  on  the  policy, 
or  the  obligor  in  the  bond,  should  afterwards  discover  that  they  had  a 
counter  demand,and  that  their  mouths  are  stopped  by  their  acquiescence 
or  silence,  otherwise  in  both  cases  it  would  lead  to  a  deception. 

The  chief  question  then  in  this  case,  is  a  question  of  fact,  whether 
there  was  any  notice  given  to  the  insurance  company  of  the  assign- 
ment, and  whether  they  either  by  their  acts,  words  of  silence  waived 
giving  any  intimation  of  their  demands  against  the  assured.  We  will 
only  add  that  the  underwriters  are  acquitted,  unless  the  plaintiff  or  his 
creditors  suffered  by  their  default,  in  not  letting  their  claim  be  shown. 
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Thejary  foucd  for  the  plaintiff,  but  that  the  defendants  were  entitled 
to  the  defalcation. 

Messrs.    Rawle  and  Dallas,  pro  quer. 

Messrs.    E.  Tilghman,  IngersoU  and  Moylan,  pro  def. 


-»♦ 


JjjiEs    Tard  against  Sarah   Lea  Edward  Burd  and  Wiluam 

M'Ilyainb  executors  of   Thomas  Lea. 

[a  C.  4  DftU.    96.] 

Ihe  condition  of  an  auctioneer's  bond,  under  the  act  of  27th  ^March  1790,  is  a  security 
to  the  employers,  whose  property  is  sold  at  vendue. 

Scire  Facias.  The  following  case  was  stated  for  the  opinion  of 
the  court,  and  agreed  to  be  considered  as  a  special  verdict. 

On  the  1st  August  1791,  John  Ghaloner,  since  deceased,  was  duly 
appointed  and  commissioned  an  auctioneer  for  the  city  of  Philadelphia ; 
and  on  the  next  day,  he  together  with  Leonard  Dorsey,  who  is  also 
since  deceased,  and  the  said  Thomas  Lea,  who  is  also  since  deceased, 
as  his  sureties,  executed  a  joint  and  sereral  bond  to  Alexander  James 
Dallas,  the  secretary  of  the  commonwealth,  in  the  penalty  of  2000/. 
with  a  condition  underwritten,  that ''  if  the  said  John  Chaloner  should 
well  and  faithfully  execute  the  aforesaid  office  of  auctioneer  according 
to  law,  and  should  from  time  to  time  well  and  truly  account  for  all 
public  moneys  which  should  come  to  his  hands,  and  pay  the  same  into 
the  treasury  of  this  state,  agreeably  to  the  directions  of  the  several 
acts  of  assembly  of  this  commonwealth,  which  relate  to  auctions  and 
auctioneers,  then  the  said  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. *' 

On  the  21st  August  1793,  while  tho  said  bond  and  condition  were 
in  fall  force,  the  plaintiff  James  Yard  delivered  to  the  said  John  Gha- 
loberin  his  capacity  of  auctioneer  aforesaid,  certain  goods,  wares 
and  merchandizes,  to  be  by  him  sold«  for  the  use  and  on  account  of 
said  James,  which  were  accordingly  so  sold  by  the  said  John,  to 
amount  or  price  of  $6,792^^1^  and  the  proceeds  thereof  were  by 
him  received  from  the  purchasers  there  {proui  amount  of  sales  )  but 
the  said  John  retained  $5,011^^  of  the  money  so  received,  and  did 
Bot  pay  the  same  to  the  said  James,  and  has  died  insolvent. 

It  is  agreed  and  admitted,  that  the    sum  of  for  duties 

due  to  the  state  of  Pennsylvania,  from  the  estate  of  the  said  John 
Chaloner  as  auctioneer,  was  recovered  from  the  defendants,  under  the 
penalty  of  the  said  bond,  and  is  to  be  deducted  from  it :  and  that  if  any 
dispnte  shall  arise  i^pecting  the  sum  due  to  the  plaintiff,  under  the  re* 
iniinder  of  the  penalty,  the  same  shall  be  settled  by  a  juiy,  or  by 
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referees  appointed  in  the  usual  mode  by  the  parties  ;  and  in  that  case, 
the  sums  mentioned  in  this  statement,  shall  be  fully  open  to  examina- 
tion and  correction. 

The  recoyery  and  judgment  recited  in  the  scire  facias^  are  admit- 
ted. 

The  question  submitted  to  the  court,  is,  whether  the  plaintiff  is  en- 
titled to  recover  the  balance  in  or  under  this  suit,  against  the  executors 
of  the  said  Thomas  Lea  ?  If  the  court  shall  be  of  opinion  in  the 
affirmative,  judgment  shall  be  entered  for  the  plaintiff;  and  if  in  the 
negative,  then  for  the  defendants. 

W.  Lewis,  pro  quer.  E.  Tilghman, /?ro  rfe/1 

The  case  was  argued  last  December  term,  by  Messrs.  Lewis  and 
Rawle  for  the  plaintiff,  and  Messrs.  Tilghman  and  IngersoU  for  the 
defendants. 

Arguments  for  the  plaintiff.  To  form  a  correct  judgment  of  the 
true  meaning  of  the  condition  of  the  present  bond,  it  will  be  necessary  to 
take  a  review  of  the  several  laws,  respecting  auctions  and  auctioneers. 
The  act  of  26th  November  1T79,  (  Bayley's  ed.  147.  Loose  Acts  267 ) 
was  intended  to  prohibit  general  sales  by  auction,  with  a  few  exceptions. 
The  Supreme  Executive  Council  were  empowered  to  appoint  and  com- 
mission one  officer,  as  auctioneer  of  the  city  of  Philadelphia,  who  was 
directed  to  give  bond  with  two  sufficent  sureties  in  20,0001.  ^* condi- 
tioned for  the  faithful  performance  of  the  duties  required  of  him,  and 
for  the  honest  and  just  satisfaction  and  payment  of  his  employers  and 
every  one  of  them."  This  act  was  temporary,  and  declared  to  end  with 
the  war.  Upon  calculation  of  this  penalty,  at  the  rate  of  88^  for  1, 
agreeably  to  the  scale  of  depreciation  specified  in  the  act  of  3d  April 
1781,  (  1  St.  Laws  882  )  it  will  be  found  to  amount  to  5191.  9s  4d. 
This  law  was  amended  by  an  act  of  28d  September  1780,  (  St.  Laws 
804  )  whereby  three  auctioneers  were  to  be  appointed  and  licensed, 
one  for  the  city,  ono  for  the  Northern  Liberties,  and  one  for  the  dis- 
trict of  Southwark,  who  were  to  give  bond,  with  two  sufficent  sureties, 
in  20,0001.  ^^  for  the  faithful  discharge  of  their  duties,  and  for  well 
and  truly  performing  the  terms  and  payments  in  and  by  this  act  dir- 
ected and  required."  By  the  3d  section  hereof,  the  auctioneers  were 
directed  to  pay  1  per  cent  quarterly,  on  the  amount  of  all  the  effects 
and  property  by  them  sold,  in  to  the  state  treasury.  And.  by  the  8th 
section  the  rates  of  their  commissions  on  specific  articles  are  ascertained 


1802]  OF  PENNSYLVANIA.  337 

and  settled.  Computing  this  penalty  at  73  for  1,  the  result  in  spe- 
cie will  be  found  to  be  277/.  15s.  6^,  And  it  will  be  observed, 
that  the  duty  to  the  state  is  first  given  by  this  law. 

A  supplement  to  this  act  passed  on  13th  April  1782.  2  St  Laws 
56.  It  diminished  the  allowance  made  to  the  auctioneers,  laid  an 
additional  duty  of  1  per  cent,  on  the  gross  amount  of  their  sales, 
and  declared  in  the  4th  section,  that  "  the  several  bonds  given  by 
the  auctioneers  to  the  president,  for  the  faithful  performance  of  the 
daties  of  them  required  by  the  aforesaid  act  (of  23d  September 
1780)  should  be  a  security  for  the  1  per  centum  imposed  by  this 
act."  In  the  2d  section,  this  proviso  occurs,  that  "any  person  or 
persons  may  contract  and  agree  with  any  of  the  said  auctioneers, 
to  pay  them  for  their  services  in  the  premises  any  less  reward  which 
they  may  be  willing  to  accept." 

The  act  of  9th  December  1783,  2  St.  Laws  169,  recites  the  for- 
mer laws,  and  that  the  same  had  expired  on  the  termination  of  the 
war,  the  latter  acts  being  grafted  on  the  act  of  1779,  and  then  makes 
the  two  last  acts  perpetual,  except  as  is  therein  stated.  It  wholly 
drops  the  law  of  1779. 

The  act  of  19th  March  1789,  directs  that  an  auctioneer  shall  be 
appointed  for  the  township  of  Moyamonsing,  prescribes  his  duties, 
and  the  form  of  his  bond.     2  St.  Laws  680. 

This  was  followed  by  ^^  an  additional  supplement  to  the  several 
acts  of  assembly,  respecting  public  auctions  and  auctioneers," 
passed  on  the  27th  March  1790.  2  St.  Laws  777.  Two  additional 
auctioneers  are  hereby  directed  to  be  appointed  by  the  Executive 
Council ;  one  for  the  city,  and  one  for  the  Northern  Liberties. 
"They  shall  give  bond  to  the  president  and  his  successors,  with 
two  or  more  sufficient  sureties,  in  the  sum  of  2000Z.,  conditioned 
for  the  faithful  discharge  of  their  and  every  of  their  respective  du« 
tiea,  and  for  well  and  truly  performing  the  terms  and  payments  in 
^dby  this  act,  and  the  several  acts  of  general  assembly,  to  which 
this  is  a  supplement  directed  and  required."  The  duties  to  be  paid 
into  the  treasury  on  the  sale  of  goods  were  reduced  to  1  per  cent. 
Under  this  act  Chaloner  was  appointed  auctioneer  and  the  bond 
given.  The  condition  of  the  bond  in  question  varies  in  phrase- 
ology from  that  prescribed  by  the  act,  but  it  conveys  the  same 
meaning  in  substance. 

Rnally,  by  the  law  of  26th  February  1791,  3  St.  Laws  9,  licensed 
^ictioneers  were  authorized  to  sell  property  at  anv  place  they 
"^t  deem  most  beneficial,  within  the  city.  South wark,  the  North- 
•^^iberties  or  Moyamensing. 

^e  question  then  is,  whether  the  intention  of  the  legislaure  in 
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tlie  law  of  27th  March  1790,  was  merely  to  secnre  the  duties  payable 
to  this  state,  under  the  aactioneer's  bond  ;  or  whether  it  did  not 
•perate  as  a  security  also,  for  those  persons  whose  property  was 
sold  at  public  vendee?  If  the  former  is  the  true  construction,  it 
must  be  admitted  to  be  a  Ringlo  case,  and  to  differ  from  other  bonds 
of  public  officers,  as  sheriffs,  coroners,  recorders  of  deeds,  registers 
of  wills,  (fee.  and  of  administrators  and  executors.  Whence  could 
this  distinction  arise  t  By  the  act  of  27th  March  1713,  section  14, 
all  bonds  given  by  any  officers  or  persons  in  office,  are  declared  to 
be  for  the  use  of,  and  in  trust  for  the  persons  concerned,  and  the 
benefit  thereof  shall  be  extended  from  time  to  time,  for  the  relief 
and  advantage  of  the  party  aggrieved,  by  the  misfeasance  or  non- 
feasance of  the  officers ;  and  the  15th  section  prescribes  the  remedy 
by  scire  faeiaa  issued  on  the  judgment  had  on  the  bond.  1  St 
Laws  103.  And  the  late  Chief  Justice  in  an  action  brought  against 
Chaloner's  executors,  on  the  bond  in  question,  declared,  that  the 
person  who  first  sues,  and  obtains  judgment  on  an  official  bond,  is 
entitled  to  the  preference.  3  Dall.  501  (note.)  The  sales  at  vendue 
by  individuals  were  prohibited  in  the  city;  they  were  obliged  to 
put  them  under  the  direction  and  care  of  an  officer  appointed  by 
law.  It  would  be  unjust  indeed,  that  the  auctioneer  thus  licensed 
by  the  state,  should  give  bond  to  secure  the  one  hundredth  part  of 
the  amount  of  the  goods  sold  to  the  commonwealth,  and  that  the 
other  ninety-nine  parts  should  be  neglected  and  sacrificed  to  the 
general  will.  Besides  the  general  necessity  of  auctions  in  large 
commercial  cities,  it  is  well  known,  that  goods  are  frequently  sold 
at  vendue  by  merchants,  to  close  the  sale3  of  adventures  by  their 
principals.  If  sureties  are  then  absolutely  requisite  for  the  respon- 
sibility of  the  public  auctioneers,  they  can  have  no  reason  to  com- 
plain. 

The  condition  of  this  bond  is,  that  Ohaloner  "  shall  well  and 
faithfully  execute  the  office  of  auctioneer  according  to  law ;"  or 
as  mentioned  in  the  act  of  1790,  ^^  shall  faithfully  discharge  liis  du- 
ties, and  well  and  truly  perform  the  terms  and  payments  in  and  by 
the  several  acts  directed  and  required."  It  was  his  bounden  duty 
to  collect,  and  honestly  pay  over  the  moneys  he  had  received,  to 
those  whose  property  he  had  sold.  Failing  herein,  he  could  not 
be  said  faithfully  to  execute  his  office  or  discharge  his  duties.  Pe^ 
formance  of  the  terms  and  payments  directed  and  required  by  law, 
is  not  necessarily  restricted  to  the  1  per  cent,  state  duties ;  nor  can 
those  words  be  supposed  to  narrow  down  the  generality  of  the  pre- 
cedent expressions. 

It  will  however  be  urged,  that  the  condition  of  the  bond  pre- 
scribed by  the  act  of  1790,  varies  iBrom  that  directed  by  the  law 
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of  1779,  and  leaves  out  the  word  "  employers."  We  admit  the 
propriety  of  considering  statutes  made  pa/ri  materia  though  ex- 
pired or  repealed,  when  we  were  fixing  the  true  construction  of 
another  statute,  every  word  of  which  however  must  have  its  full 
operation.  The  term  duties,  necessarily  implies  those  acts,  which  are 
incident  to  the  office,  naturally  and  of  course.  The  phraseology  of 
the  latter  law  is  more  extensive  than  that  of  1779 ;  and  the  revenue 
comes  in  as  a  secondary  consideration,  grafted  on  the  commercial 
interests  of  the  city.  The  truth  is,  the  legislature,  in  1779,  prac- 
ticed a  dangerous  experiment,  by  going  into  a  minute  detail  of  the 
duties  of  an  auctioneer,  as  will  be  seen  by  a  reference  to  the  differ- 
ent sections  of  the  law.  In  1790,  their  expressions  are  general, 
and  descend  not  into  particulars.  But  it  cannot  be  conceived,  that 
the  legislature  in  September  1780,  had  totally  changed  the  senti- 
ments which  they  had  adopted  in  November  1779,  respecting  the 
duties  of  auctioneers,  and  made  their  official  bonds  an  exception 
to  genei*al  public  bonds. 

It  may  moreover  be  objected,  that  20001.  is  a  very  inadequate 
flecnrity  to  the  employers  of  auctioneers,  who  are  entrusted  with 
property  to  a  great  amount.  But  was  not  this  sum  a  more  adequate 
security  than  the  20,0001.  bond  in  November  1779,  which  in  ex- 
press terms  extended  to  employers,  and  has  been  mentioned,  was 
then  worth  only  5191.  9s  4d.?  We  cannot  say,  that  tlie  20,0001. 
mentioned  in  the  law  of  23d  September  1780,  was  continental 
money.  Because  it  must  be  observed,  that  on  the  31st  May  1780, 
the  operation  of  the  tender  laws  was  suspended  for  three  months ; 
on  the  22d  Septembec^l780,  the  saspension  was  protracted  till  the 
end  of  the  next  session  ;  on  the  22d  December  1780,  it  waa  con- 
tinned  with  some  alterations;  and  .finally,  on  the  21st  Junn  1781, 
the  tender  of  all  paper  money  was  repealed.  Another  observation 
also  occurs :  An  auctioneer  is  not  like  a  sheriff,  who  continucA  in 
oflSce  for  a  certain  period,  unless  convicted  of  some  offence  which 
incapacitates  him.  The  former  holds  at  mere  will  and  pleasure, 
and  may  be  removed  on  any  application  to  the  executive  fo7  mis* 
conduct  in  not  paying  over  money.  Hence  the  20001.  is  a  more 
adequate  security  to  the  owners  of  property  sold  by  auction,  than 
may  be  pretended  by  our  adversaries. 

The  arguments  for  the  defendants  traced  the  subject  of  vendue 
masters  to  a  higher  source.  By  an  act  of  the  late  province,  for 
iwulating  peddlers,  vendues,"  &c.  passed  lith  February  1729-30, 
(Galloway's  ed.  156.  Miller's  ed.  118)  it  is  provided  by  the  6th  seo- 
tion,  that  no  persons,  except  as  is  therein  excepted,  shall  expose  to 
vendue  any  wares,  &c.  within  the  city  of  Philadelphia,  unless  he 
shall  be  first  recommended  by  the  mayor's  court  to  the  govemori 
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• 

and  shall  have  given  security  to  the  major  of  the  citj  for  the  time 
being,  for  the  nee  of  the  corporation,  in  a  sum  not  exceeding  500L 
^^for  his  honest  and  dne  execution  of  the  office  of  vendue  master 
within  the  city,  and  for  the  due  observation  of  the  ordinances  of  the 
said  city  touching  the  regulating  vendues,  or  public  sales,  or  auc- 
tions, within  the  same."  The  construction  of  this  condition  will 
not  reach  employers.  The  bond  was  to  be  given  to  the  mayor  for 
the  use  of  the  corporation,  conditioned  for  the  due  observation  of 
the  city  ordinances.  This  act  so  far  as  it  respected  auctions,  was 
repealed  by  an  act  passed  on  19th  June  1777.  (Loose  Acts  48.) 

The  words  of  the  act  of  1779  alone  extend  to  employers  in  the 
condition  of  the  bonds.    If  ^^  faithful  performance  of  the  duties  of 
an  auctioneer,"  would  include  them,  it  was  idle  and  superfluous  in 
the  legislature  to  use  the  subsequent  words,  ^^  for  the  honest  and 
just  satisfaction  and  payment  of  his  employers,  and  every  one  of 
them."    It  cannot  be  denied,  that  all  the  subsequent  laws  drop  the 
term  ^^  employers,"  and  it  cannot  be  supposed  to  have  been  done 
unintentionally.    Under  the  laws  of  1779,  no  duties  were  payable 
to  the  states  on  sales  at  vendue;  but  the  1  per  cent  duty  arose  un- 
der that  of  1780.    The  legislature  could  not  possibly  have  foigot 
the  act  of  1779  at  that  time,  because  the  very  title  of  the  law,  is 
^^  an  act,  to  alter  and  amend  an  act,  entitled  an  act  for  the  effectual 
suppression  of  public  auctions  and  vendues,  &c."    The  terms  of 
payment  in  and  by  this  act  directed  and  required,  have  a  clear  ob- 
vious meaning,  and  can  only  be  referred  to  this  act  of  1780.    This 
act,  as  well  as  that  of  1782,  is  only  imperative  on  the  auctioneer  as 
to  selling,  not  as  to  collection  of  the  money.    The  monopoly  is  con- 
fined to  the  former  act.    The  3d  and  4th  sections  of  the  latter  act 
confirm  this  construction.    The  auctioneers  are  empowered  to  de- 
mand and  receive  the  additional  one  per  centum,  and  pay  the  8am,e 
to  the  state  treasurer,  and  the  bonds  shall  be  a  security  for  the  pay- 
ment thereof.    The  proviso  in  the  2nd  section  is,  that  the  party 
may  agree  with  the  auctioneers,  to  pay  him  for  his  services  in  the 
premises,  any  less  reward  which  he  may  be  willing  to  accept ;  the 
words  do  not  run  for  his  services  aforesaid.    When  a  factor  sells 
goods,  and  the  principal  is  announced,  a  payment  to  the  tsLctor 
against  the  will  of  the  principal  would  be  bad.    So  as  to  the  auc- 
tionS|  the  payment  of  the  money  might  be  modified  by  convention 
between  the  p^^ies,  and  no  law  forbids  it.    If  this  bond  take  effect, 
it  must  be  under  the  provisions  of  the  act  of  27th  March  1790,  where- 
on it  is  founded.  If  no  technical  exception  is  taken  to  the  form  of  the 
coaditiony  as  not  precisely  pursuing  the  expressions  of  the  law,  the 
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words  of  it  cannot  possibly  warrant  a  constraction  not  supported 
b;  the  law,  and  the  question  is,  whether  the  defendants  are  liable 
in  this  action,  under  the  words  or  spirit  of  the  act  of  1790 } 

It  is  a  fixed  principle  in  law,  that  as  to  sureties,  a  contract  shall 
not  be  extended  by  construction.    If  the  condition  here  had  merely 
been  '^  the  faithful  discharge  of  the  auctioneer's  duties,"  the  plain- 
tiffs construction  that  it  extended  to  employers,  might  be  correct, 
if  the  expressions  in  the  act  of  1779  had  not  occurred ;  but  when  it 
goes  further,  and  speaks  of  "  well  and  truly  performing  the  terms 
sod  payments  in  and  by  this  act  to  which  it  is  a  supplement  re. 
qnired,"  the  generality  of  the  first  words  is  confined  and  restrained 
by  the  subsequent  expressions.    The  rule,  expression  fadt  ^essao'e 
tadiumj  holds  peculiarly  in  the  present  instance,  when  we  consider 
that  the  act  of  1779  expired  with  the  war,  and  was  never  revived. 
There  were  seven  auctioneers  in  the  city  and  its  evirons,  and  mer- 
chants and  others  had  the  choice  of  them.    No  auctioneer  could 
expect  employment,  unless  he  consulted  the  interests  of  his  cus- 
tomers, and  regularly  paid  over  the  money  he  had  received.    The 
dependence  of  the  employers  rested  on  the  integrity  and  punctuality 
of  the  auctioneer,  and  not  on  the  bond  for  2000/.  which  was  very  in>- 
competent  for  their  security.  How  often  do  the  sales  of  a  day,  or  even 
t  single  hour  exceed  that  sum  t    To  this  may  be  added  the  remark 
of  the  plaintifiPs  counsel,  that  the  auctioneers  well  knew  the  tenure 
oftheir  office  was  at  mere  will  and  pleasure,  and  that  they  could 
not  expect  to  hold  it,  while  they  retained  the  money  of  others 
in  their  own  hands.    This  reflection  must  naturally  operate  in  a 
powerfnl  manner  on  their  conduct.    In  1779  the  trade  of  the  city 
vas  comparatively  small  by  reason  of  the  war,  and  though  we  now 
Wk  of  scaling  the  money  of  that  day,  yet*  congress  and  other  pub- 
lic bodies  then  affected  to  speak  of  the  continental  currency  as  real 
specie,  and  would  not  hearken  to  the  idea  of  its  being  depreciated. 
We  may  reasonably  conclude,  that  the  law  has  distinguished  be- 
tween the  auctioneer's  bonds,  and  those  of  sheriffs,  coroners,  recor- 
der, &c.  when  we  find  that  in  the  latter  instances,  they  have  been 
declared  to  be  in  trust  for  the  parties  aggrieved,  whose  remedies 
Jttve  been  prescribed  by  scire  facias^  and  no  such  provisions 
We  been  made  in  the  former.    The  late  Chief  Justice  expressed 
Qo  opinion,  that  this  was  an  official  bond,  of  which  the  employers 
could  have  the  benefit. 
The  act  of  29th  September  1791,  (3  St.  Laws  181)  exonerating 

V^  tlie  dreolftr  letter  of  Mr.  Jay  as  seoretaryof  oongreis,  attanimooaly 
w  body  on  IBfih  September  1779.  Journ.  Cong.  259. 
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the  sureties  of  Alexander  Boyd,  from  the  payment  of  certain  men- 
eys  found  due  to  the  commonwealth,  furnishes  a  strong  proof  of 
temporary  legislative  exposition  of  the  effect  of  auctioneer's  bonds. 
Tliere  the  state  had  recovered  against  Boyd  3742.  Os.  2d,  for  daties 
by  him  received  as  auctioneer  for  the  northern  district  of  the  city. 
He  obtained  possession  of  his  former  bond  from  some  of  the  officers 
of  government,  and  produced  the  same  to  his  new  bondsmen  can- 
celled,  whereby  a  false  credit  was  given  to  him,  and  government 
participated  in  the  deception  by  the  neglect  and  improper  conduct 
cf  its  officers,  inasmuch  as  he  was  largely  in  arrears  for  duties  at  the 
time  of  hie  re-appointment ;  the  legislature  therefore,  discharged  the 
8ai*eties  from  the  sum  recovered  against  Boyd,  at  the  suit  of  the 
commonwealth.  If  at  this  period,  the  bond  was  considered  as  a 
security  for  the  employers,  by  any  of  the  departments  of  govern- 
ment, would  its  officers  have  surrendered  the  same,  and  thus  sacri- 
ficed the  interests  of  individuals  protected  thereby?  Or  would  the 
legislature  in  any  shape  have  sanctified  such  a  measure  ?  The  sure- 
ties have  i-emained  undisturbed  by  individual  claims  since  1791. 

The  plaintiff  in  reply.  Though  the  law  of  1729-30,  directs  the 
bonds  of  the  vendue  masters  to  be  given  to  the  mayor  of  the  city, 
for  the  use  of  the  corporation,  it  does  not  follow,  that  the  rights  of 
individuals  are  excluded  thereby.  The  bond  was  conditioned  ^for 
the  honest  and  due  execution  of  the  office  of  yendue  master,"  &c. 

It  is  impossible  to  suppose,  that  the  owners  of  goods  can  main- 
tain a  suit  for  goods  sold  under  the  auction  laws  in  bis  own  name. 
An  auctioneer  employed  to  sell  the  goods  of  a  third  person  by  auc- 
tion, may  maintain  an  action  for  goods  sold  and  delivered  against 
the  buyer,  though  the  sale  was  at  the  house  of  such  third  person, 
and  the  goods  were  known  to  be  his  property.  1  H.  Bla.  81.  In 
that  ease,  the  buyer  had  paid  the  auctioneer  part  of  the  amount  of 
the  goods  sold,  and  put  a  reciept  into  his  hands  for  a  debt  due  to 
him  from  the  owner,  being  the  residue  thereof;  and  it  was  held, 
that  an  auctioneer  has  a  possession,  coupled  with  an  interest,  in 
goods  which  he  is  employed  to  sell,  not  a  bare  custody,  like  a  ser* 
rant  or  shopman  ;  though  he  is  like  a  factor  in  some  instances,  in 
others  the  case  is  much  stronger  with  him  than  with  a  factor.  In 
Willing,  Morris  and  Swanwick  v.  Rowland,  in  1791,  the  plaintiffs 
sent  goods  to  John  Mease  to  be  sold  at  auction  ;  the  defendant 
became  a  purchaser  and  claimed  a  demand  which  he  had  against 
Mease ;  and  it  was  determined  that  the  former  owners  could  not 
maintain  the  suit.    The  position,  that  a  principal  may  main- 


1802]  OP  PENNSYLVANIA.  848 

Uin  an  action  for  goods  sold  by  his  factor,  on  the  caatom  of  mer- 
chants and  convenience  of  commerce,  may  be  correct.  The  factor 
is  the  mere  agent  or  servant  of  the  principal,  in  whom  the  prop- 
erty of  the  goods  remains.  Cowp.  255.  Bnt  the  factor  cannot  be 
resembled  to  an  officer  appointed  by  law  to  sell  goods.  Here  the 
pUintiff  was  prohibited  from  selling  his  own  property  at  ven- 
due, and  conld  not  support  a  snit  in  his  own  name,  on  a  sale  by 
the  public  officer.  What  right  conld  he  have  to  receive  the  1  per 
cent  for  the  state  duty  ?  How  could  the  duties  be  collected  on  a 
great  number  of  sales,  of  goods  of  different  owners,  except  by  the 
anctioneer  himself?  Would  the  receipt  of  any  of  the  owners  bar 
the  state  of  their  demand  against  the  purchaser?  The  proviso  in 
the  act  of  13th  April  1782,  does  not  confine  the  duty  of  the  auc- 
tioneer to  the  mere  act  of  selling.  The  duty  of  collecting  the 
money  is  imposed  on  him  by  the  2nd  section  expressly ;  and  the 
terms  of  the  proviso,  for  his  services  in  the  premises,  necessarily 
most  relate  to  both  acts. 

Nothing  solid  can  be  inferred  from  the  law  of  29th  September  1791, 
which  can  influence  the  question  before  the  court.  There  the  legis- 
lature interfered,  merely  as  to  the  rights  of  the  state,  in  giving  re- 
lief to  the  sureties,  for  want  of  a  Court  of  ChaAcery  in  a  case  of 
supposed  deception.  If  Boyd  had  been  indebted  to  his  employer, 
under  his  first  appointment  as  auctioneer,  the  legislature  could  not 
constitutionally  have  interposed.  But  it  neither  appears  that  he 
was  so  indebted,  or  that  the  delivery  up  of  the  bond  was  approved 
of  or  countenanced  by  any  expressions  in  the  law. 

The  judgment  of  the  court  was  delivered  in  this  term  by  Smith 
tnd  Brackenridge,  Justices,  Shippen,  Chief  Justice,  and  Yeates, 
Justice,  declining  to  take  any  part  in  the  decision,  on  account  of 
their  connection  with  the  defendants. 

Smith,  J.  I  will  state  the  several  acts  on  the  subject,  making  such 
remarks  on  each  as  occur  in  stating  it,  in  order  that  I  may  more 
JNiefly  and  clearly  make  the  application  of  them,  on  a  view  of  the 
whole  connected. 

He  then  stated  in  a  particular  manner  the  laws  which  had  been 
cited  bj  the  plainti£Es'  counsel  in  the  beginningpf  their  argument, 
and  proceeded  thus : 

The  meaning  of  the  proviso  in  the  2d  section  of  the  act  of  13th 
April  1T82,  is  obvious.  There  being  then  so  many  auctioneers,  and 
every  person  meaning  to  employ  any  of  them,  having  his  choice, 
there  would  be  a  competition  of  course ;  and  where  the  property* 
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to  be  sold  was  lai^e,  or  where  the  articles  were  of  high  price,  some 
of  them  might  be  willing  to  take  a  less  commission  than  that  the 
law  woald  allow  them ;  none  of  them  however  were  obliged  to 
take  less.  No  argument  can  be  deduced  firom  this  provision  on  the 
present  occasion ;  because  it  is  not  found,  nor  even  alleged  that 
John  Chaloner  agreed  to  receive  less  than  the  reoompenoe  allowed 
by  law,  for  his  services  in  the  premises. 

It  is  stated,  and  has  been  admitted  in  the  argument,  that  John 
Chaloner  was  appointed,  and  the  bond  in  question  given  under  the 
act  of  assembly  of  27th  March  1790.  And  the  question,  whether 
it  extends  to  the  employers  of  the  auctioneer  against  his  bail,  the 
the  auctioneer  having  made  default  by  not  paying  the  plaintiff  the 
sum  stated  in  the  case,  or  verdict,  wc  must  now  decide. 

It  was  laid  down  by  the  last  counsel  in  behalf  of  the  defendants, 
as  a  general  rule,  that  as  against  sureties,  bonds  are  not  to  be  ex- 
tended beyond  the  letter.  No  authority  was  cited  in  support  of 
the  rule ;  but  Justice  BuUer  lays  down  the  same  rule  in  2  Term 
£ep.  370.  In  strictness,  the  term  surety  in  a  bond  is  not  known 
in  law.  All  who  bind  themselves  to  pay  are  equally  obligors.  Bat 
what  is  the  letter  of  the  bond  on  which  we  i^e  to  decide  i  ^'  That 
if  the  said  John  Chaloner  should  well  and  faithfully  execute  the 
aforesaid  office  of  auctioneer  according  to  law,  and  should  from 
time  to  time,  well  and  truly  account  for  all  public  moneys  which 
should  come  to  his  hands,  and  pay  the  same  into  the  treasury  of 
this  state,  agreeably  to  the  directions  of  the  several  acts  of  assembly 
of  this  commonwealth,  which  relate  to  auctions  and  auctioneers, 
then,"  &c. 

What  are  the  duties  of  the  auctioneers  required  by  the  several 
acts  of  assembly  ?  Selling  at  auction,  collecting  the  money,  and 
paying  the  same  without  loss  or  waste,  and  paying  over  1  per 
cent  to  the  state.  For  the  performance  of  these  duties  they  re- 
ceive their  recompence.  These  are  the  terms  and  payments  requir- 
ed by  the  act  of  27th  March  1790,  according  to  which  the  bond  in. 
question  was  given,  and  the  several  acts  of  general  assembly,  to 
which  that  act  was  a  supplement. 

The  meaning  of  the  expressions,  that  as  against  sureties,  bonds 
are  not  to  be  extended  beyond  the  letter,  is  plainly  this,  that  the 
surety  is  not  liable  further  than  the  true  intention  and  meaning 
of  the  parties,  expressed  in  the  instrument  and  the  legal  construo- 
tion  of  the  words  used  make  him  liable.  But  so  far  he  is  liable, 
and  the  principal  is  no  further  answerable.  Both  were  bound  to 
know  the  laws,  according  to  which  the  bond  was  given. 
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There  is  a  case,  not  cited  by  the  oonnsel  on  either  side,  in  which 
the  liability  of  both  is  carried  mach  farther  than  is  necessary  to 
carry  it  in  this  instance.  It  is  carried  according  to  the  true  intent, 
meaniDg  and  understanding  of  both,  beyond  the  strict  letter  of  the 
oonditioQ  by  two  juries,  (against  the  bail  only,  and  by  the  first 
jury  seemingly  against  the  opinion  of  the  conrt,)  by  the  Lord 
Keeper  and  by  the  House  of  Lords.  It  is  Machen  and  Fortune  v. 
StanjoQ.  1  Bro.  Pari.  Gas.  87. 

Take  a  view  of  all  the  offices  created  by  the  legislature  of  Penn- 
sylvania, as  well  before  as  since  the  revolution,  and  we  must  lay  it 
down  as  a  general  rule,  that  where  the  officer  in  offices  created  by 
the  acts,  is  necessarily  entrusted  with  the  money  of  individuals,  or 
to  perform  a  duty  which  he  alone  can  perform,  in  the  due  perform- 
ance of  which  individuals  are  interested,  the  wisdom  and  justice  of 
the  legislature  have  been  manifested,  in  prescribing  that  the  officer 
shall  give  bond  with  sufficient  sureties  for  the  feithful  payment  of 
those  moneys,  for  the  &ithfal  performance  of  those  duties ;  as  in 
the  cases  of  sherifis,  coroners,  administrators,  in  some  instances  ex* 
ecQtors  though  appointed  by  testators,  recorders  of  deeds,  registers 
&f  the  probate  of  wills,  land  officers,  surveyors,  <&c.  All  such  bonds 
are  declared  to  be,  to  and  for  the  use  of,  and  in  trust  for  the  persons 
eonoemed,  and  that  the  benefit  thereof  shall  be  extended  from  time 
to  time  for  the  relief  and  advantage  of  the  party  grieved  by  the 
migfeasance  or  nonfeasance  of  the  officers.  1  St.  Laws  103,  §  14. 

It  has  been  contended,  that  although  the  sale  must  be  made  by 
the  auctioneers,  yet  the  owner  may  collect  the  money.  The  uni- 
form practice  under  an  act  affords  always  a  powerful  help,  and  gen- 
enlly  a  sure  guide  in  the  exposition  of  it,  where  the  words  are 
doubtful.  The  uniform  practice  under  these  acts  has  been,  that  the 
auctioneer  has  collected  the  money  and  paid  it  over.  Indeed,  how 
oonld  the  owner  of  the  goods,  sold  at  auction  under  the  law,  sup- 
port an  action  against  the  buyer  for  goods  sold  and  delivered  i  It 
is  said  by  the  defendant's  counsel  that  he  can,  because  the  auction- 

^r  is  his  agent,  and  that  he  who  sells  by  his  agent,  sells  by  himself, 
hy  the  application  of  the  maxim,  quifadtper  aliumj^cuntper  se. 
I  agree,  that  where  the  principal  can  do  an  act,  if  he  voluntarily 
appoints  another  to  do  that  act,  it  is  in  contemplation  of  law  done 
by  himself.  But  here  the  plaintiff,  the  employer,  could  not  do  the 
set  himself,  and  therefore  a  sale  by  the  auctioneer  is  not  a  sale  by 
Ae  employer,  nor  could  a  declaration  upon  it,  as  such,  be  supported. 
Would  even  payment  to  the  owner,  without  the  order  or  approba- 
tion of  the  auctioneer,  be  a  bar  to  an  action  brought  by  the  auction- 
cert^  We  know  in  fact  that  the  sales  are  made  by  the  auctioneer 
^  hia  own  name,  that  the  buyers  of  goods  at  the  auction  stores  very 
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seldom  know  who  is  the  owner,  nor  does  the  owner  inquire  who  is 
the  purchaser,  and  that  auctioneers  frequently  advance  moneys  on 
goods  delivered  to  them  for  sale,  and  therefore  the  ar^ment  can 
have  no  weight.  2  Stra.  1182,  is  a  strong  case  to  prove,  that  on 
such  sale  the  vendee  is  not  answerable  to  the  owner.  Should  the 
auctioneer  be  considered  as  a  factor,  he  is  a  factor  acting  upon  a 
del  credere  commission,  in  which  case  the  buyer  can  even  set  off 
any  demand  which  he  may  have  against  the  factor.  ^  Term  Rep. 
259.  2  Bac.  124-5.  (last  edit.)  Besides,  the  auctioneer  alone  can 
recover  his  own  commissions  and  the  one  per  cent  duty.  Will  it 
be  contended,  that  every  purchaser  of  goods  at  vendue  may  be  liable 
to  two  actions  for  the  goods  of  every  employer,  one  by  each  employ- 
er and  another  by  the  auctioneer  ? 

By  the  act  of  26th  November  1779,  only  one  auctioneer  could  be 
appointed,  who  was  to  give  bond  with  security  in  20,000i.  which 
reduced  by  the  scale,  is  not  quite  520Z.  This  bond  was  in  express 
terms  "  for  the  payment  of  his  employers."  Each  of  the  many  auc- 
tioneers in  1790  was  to  give  bond  in  2000/.,  conditioned  as  I  before 
stated.  Can  it  be  supposed,  that  while  the  legislature  increased  the 
security  near  four-fold,  they  could  mean  to  extinguish  from  94  to 
98  parts  in  100  of  the  value  of  what  was  to  bo  secured,  and  to  secure 
only  one  percent.?  What!  compel  every  person  who  is  obliged  to 
have  his  goods  sold  at  vendue,  to  entrust  them  to  an  officer  of  their 
own  creation,,  and  of  the  appointment  of  the  executive,  over  whom 
the  employer  has  no  control,  and  not  oblige  him  to  give  security, 
contmry  to  uniform  legislative  practice  ?  Nothing  short  of  ex- 
press words  would  warrant  us  in  accusing  the  legislatures  who 
passed  the  several  acts  from  1780  to  1790,  (inclusive,)  which  have 
been  cited,  of  such  want  of  wisdom  and  justice,  of  sporting  with  at 
least  94  per  cent,  of  the  property  of  the  needy^art  of  their  fellow 
citizens,  and  studiously  securing  one  per  cent,  to  the  state !  The 
law  of  13th  April  1782  goes  very  far  indeed,  when  it  declares  that 
the  bonds  given  by  the  auctioneers  under  the  act  of  23d  September 
1780,  should  be  a  security  for  the  payment  of  the  additional  one 
per  cent.,  imposed  by  the  act  of  1782,  as  before  stated.  I  rejoice 
that  we  will  not  probably  ever  be  required  to  decide  upon  this  part 
of  the  act  of  13th  April  1782  1 

Although  the  sum  in  the  bond  given  by  the  sole  auctioneer 
who  could  be  appointed  by  the  law  of  1779,  to  whom  alone  all 
the  property  sold  at  auction  in  the  city  was  entrusted,  wtf 
deemed  a  sufficient  security ;  although  that  sum  is  increased  now 
near  four-fold,  and  the  business  is  divided  among  so  many  auo- 
tioneers,  and  the  owner  has  the  choice  of  any  of  them,  yet  it  ii 


1802]  OF  PENNSYLVANIA.  847 

contended  that  the  snm  is  tw^  small,  and  that  it  woald  not  be  a 
real  security ;  and  therefore,  because  it  is  inadequate,  it  cannot  be 
snpposed  that  it  extends  to  employers,  but  it  must  be  confined  to 
the  payment  of  the  one  per  cent  for  which  alone  it  was  adequate. 
It  was  answered  at  the  bar,  that  this  security  was  larger  in  propor- 
tion to  the  trust  than  that  giv^en  by  sheriffs.  Let  me  add,  that  as 
every  person  intending  to  sell  goods  at  vendue  may  choose  which  of 
the  auctioneers  he  pleases,  he  has  the  additional  security  of  the 
lepatation  which  the  auctioneer  has  acquired.  Scarcely  one  who 
bis  occasion  to  send  goods  to  a  very  large  amount  to  be  sold  at  yen-  ^ 
due,  bat  may  be  informed  by  his  mercantile  friends  pretty  exactly 
how  fi&r  he  may  trust  the  auctioneer,  taking  into  view  the  solvency 
of  liis  sureties.  Besides  generally  speaking,  the  auctioneer  must 
pay  over  the  money  immediately  after  the  sale  of  the  goods ;  he  oo- 
casionly  advances  a  certain  proportion  of  the  goods,  as  before  ob- 
served. If  he  should  by  trifling,  neglect  or  misapplication  of  the 
money,  withhold  payment  for  only  a  few  days,  the  alarm  is  spread 
through  the  coffee-house  and  city  immediately,  and  his  credit  be- 
aomes  blasted.  There  is  little  danger  that  he  will  be  again  trust- 
ed, till  he  shall  not  only  have  made  complete  payment  to  the  party 
complaining,  but  also  satisfactorily  account  for  his  delay.  Sheriffiy 
on  the  contrary,  may  frequently  keep  in  their  hands  all  the  moneys 
which  tliey  have  been  collecting  for  three  or  four  months,  without 
1^1  censure :  suitors  may  complain,  ^ut  they  cannot  employ  anoth- 
er sheriff  on  a  future  occasion.  These  observations  form  a  full 
answer  to  the  arguments  urged  from  the  supposed  inadequacy  of 
the  security ;  the  observation  of  the  counsel  for  the  plaintiff,  that 
few  persons  applying  for  the  office  of  auctioneer  could  procure  bail 
in  lai^  sums,  has  some  weight  also. 

I  am  conscious  that  I  listen  to  the  arguments  of  counsel  in  every 
case  with  attention.  I  will  not  say  that  in  this  case  I  listened  with 
more  than  usual  attention.  I  certainly  did  not  employ  less,  espec- 
ially as  we  and  the  parties  have  been  deprived  of  the  abilities  of 
onr  elder  and  more  experienced  brothers.  Judges  cannot  even  in 
their  judicial  capacities  entirely  divest  themselves  of  the  feelings  of 
nien.  The  humane  mind  generally  sympathises  with  bail,  who  are 
obliged  to  pay  for  the  default  of  the  principal,  without  a  probabil- 
ity) a  possibility  of  reimbursement. 

This  is  not  only  the  case  of  bail,  but  the  widow  and  orphan  of 
that  bail  must  pay  the  money.  It  is  cause  of  much  consolation  to 
^  that  in  this  case  the  affected  parties  are  blessed  with  such  afflu* 
cnce  that  they  will  scarcely  feel  the  loss.    But  however  painful  to 
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bur  feelings,  we  Would  be  obliged  to  give  the  same  judgment,  were 
it  to  draw  the  tear  from  the  widow's  eye,  or  snatqh  a  morsel  of  bread 
from  the  orphan^s  mouth. 

The  case  was  exceedingly  well  argued  on  both  sides.  Every 
thing  which  legal  learning,  abilities  and  ingenuity  could  suggest, 
has  been  urged  on  the  part  of  the  defendants.  In  the  arguments 
on  the  pait  of  the  plaintiff,  equal  talents  were  displayed,  and  forced 
conviction  on  my  judgment.  The  counsel  for  the  defendants  have 
not,  to  my  mind,  been  able  to  explain  away  or  weaken  the  force  of 
the  plain,  natural  and  reasonable  meaning  of  the  words  upon  which 
the  plaintiff  founds  his  claim.  A  full  and  to  me,  an  irresistible  answer 
has  been  ^iven  by  the  counsel  for  the  plaintiff.  My  opinion  there- 
fore is  that  judgment  be  entered  for  the  plaintiff. 

If  I  err,  I  have  this  further  consolation,  that  my  error  will  be 
rectijSed  in  a  superior  court. 

Brackenridge,  J.  The  object  of  the  first  vendue  law,  which  is  of 
February  lith  1729-30,  is  stated  in  the  act  to  be  "  to  prevent  sales 
at  unreasonable  times,  in  deceit  of  the  buyers,  and  to  the  great  an- 
noyance of  the  inhabitants,  by  reason  of  the  many  idle  and  disord- 
erly persons  assembling  themselves  together  in  the  night  time,  in 
the  open  streets,  at  the  said  vendues  or  public  sales."  By  this  act, 
bond  must  be  given  to  the  mayor,  for  the  use  of  the  corporation, 
for  the  honest  and  due  execution  of  the  office  of  vendue  master, 
and  for  the  due  observance  of  the  ordinances  of  the  said  city,  touch- 
ing the  regulating  vendues,  or  public  sales,  or  actions  within  the 
eame.  Pro  v.  Laws  155,  (Gallow.  edit.)  Whether  this  bond  wm 
construed  a  security  merely  for  good  behavior,  the  holding  of  the 
vendues  at  reasonable  times  and  seasonable  hours,  and  fair  dealing 
to  the  purchasers,  and  the  due  observance  of  the  ordinances  of  the 
corporation,  or  whether  also  it  enforced  the  doing  justice  to  the 
owner  of  the  goods  sold,  is  a  question  of  the  same  nature  with  that 
before  us.  "The  honest  and  due  execution,"  of  the  office  of  ven- 
due master  would  seem  to  embrace  it. 

By  the  act  of  26th  November  1779,  the  auctioneer  beforfe  he  en- 
ters on  the  duties  of  his  office,  shall  become  bound  with  two  suffi- 
cient sureties,  conditioned  ^*  for  the  faithful  performance  of  the 
duties  required  of  him,  and  for  the  honest  and  just  satisfaction  and 
payment  of  his  employers,  and  every  one  of  them."  A  recom- 
pence  is  provided  for  selling,  collecting  the  money,  and  paying  over 
the  same  without  loss  or  waste. 

By  the  act  of  23d  September  1780,  the  condition  of  the  bond 
to  be  given  is  '^for  the  faithful  discharge  of  their  duties,  and  for 
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fdl  and  truly  performing  the  terms  and  payments  in  and  by  this 
let  directed."  The  penalty  is  nominally  the  same ;  as  in  the  foimer 
act,  20,000/. 

Bj  this  act  for  the  first  time,  a  centum  is  reserved  payable  to  the 
eommonwealth.  But  would  it  be  a  reasonable  construction  to  say, 
that  the  adding  another  obligation,  or  binding  the  auctioneer  to  do 
something  more  than  he  was  bound  to  do  before,  reduced  the  con- 
didon  of  the  bond,  and  restrained  it  to  this  additional  duty  of  his 
office  ?  The  preceding  clause  containing  the  condition  of  the  bond 
hi  a  sweeping  effect,  and  would  seem  to  comprehend  all  that  was 
iperified  in  the  former  act  or  contemplated  therein,  ^^  the  faithfu 
discharge  of  their  duties,  and  for  well  and  truly  performing  the 
terms  and  payments  in  and  by  this  act  directed  and  required."  It 
wi6a  duty  before  to  pay  over,  and  would  seem  to  remain  a  duty 
tfflL  A  fair  construction  of  the  condition  would  seem  to  be,  not 
(Hilj  a  discharge  of  duties  generally,  but  in  particular  of  those 
added  by  this  act. 

Bj  the  act  of  27th  March  1790,  under  which  the  bond  in  question 
vaa  given,  the  condition  is  in  the  same  words  as  in  the  preceding 
aet^and  wonld  seem  to  me  to  carry  the  same  construction,  terms 
a&d  payments  extending  to  the  amount  of  sales  for  the  owners  ; 
£)r,  in  several  of  the  acts  of  general  assembly,  to  which  this  is  a 
npplement,  is  was  specified  as  an  object.  This  clause  wonld  seem 
to  me  to  settle  it,  ^^  well  and  truly  performing  the  terms  and  pay- 
neots  in  and  by  this  act,  and  the  several  acts  of  general  assembly  to 
iHiidi  this  is  a  supplement."  All  duties  and  obligations  are  em- 
haced.  Several  acts  to  which  this  is  a  supplement,  made  the  pay- 
ing over  the  money  to  the  employer^  expressly  a  duty. 

The  reducing  the  penalty  of  the  bond  from  20,000Z.  to  2000?.  is 
»  presumption,  that  the  object  of  the  security  was  reduced.  But 
this  presumption  is  rebutted  and  explained,  by  the  relative  value 
of  the  current  medium,  at  the  different  dates  of  these  acts. 

The  inadequacy  of  2000i^.  specie,  which  in  fact  was  more  than 
UfOOOJ.  in  biUs  of  credit  at  the  time,  to  cover  the  amount  of  sales 
Buule,  and  secure  the  owners  of  goods,  also  forms  a  presumtion,  that 
it  was  not  intended  to  cover  those  sales,  and  comprehended  only 
tteeentum  coming  to  the  treasury.  But  this  is  explained  by  con- 
lidering,  that  no  owner  is  obliged  to  vendue  his  goods.  The  ven- 
'oing  goods  was  in  fact  not  orignally  favored  by  the  law.  It  is  a 
pirt  of  the  preamble  of  the  act  of  26th  November  1779,  that 
'^  whereas  the  restrictions  and  prohibitions  heretofore  laid  upon  sales 
V  auction  or  vendue,  have  not  proved  effectual;  for  remedy 
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whereof,  be  it  enacted/'  &e,  Venduing  wa«  barely  permitted  or 
tolerated,  under  certain  restrictions  and  regulations,  bat  not  en- 
couraged. But  if  all  that  security  is  not  produced  for  the  ownen 
of  goods,  which  might  have  been  by  a  higher  penalty,  it  does  not 
follow  that  they  should  be  considered  as  having  none  at  all.  Inde- 
pendent of  the  bond,  he  has  the  additional  security  of  the  estate  of 
the  delinquent  auctioneer,  whatever  it  may  be.  He  has  the  power 
of  complaining  on  any  delinquency  to  the  executive  authority  hj 
whom  this  oiBcer  is  appointed,  who  can  remove  him  at  pleasure. 

That  the  owner  of  goods  can  forbid  payment  to  the  auctioneer 
and  collect  himself,  cannot  be.  The  auctioneer  has  a  lien  on  the 
goods,  brought  to  him,  not  only  for  his  commission,  but  for  theoen. 
tage  to  the  revenue  ]  and  to  separate  these  before  collection,  on  a 
variety  of  articles,  and  to  different  purchasers,  is  impracticable. 

From  the  necessity  of  the  case  therefore,  the  law  would  seem  to 
give  the  auctioneer  the  power  to  collect  the  money,  and  as  he  is 
morally  bound  to  pay  it  over  to  the  employer,  I  am  disposed  to 
think  him  legally  bound  also,  under  the  comdition  of  the  bond,  and 
that  this  duty  is  within  the  express  words  of  the  obligation.  '^  The 
said  John  Ohaloner  shall  well  and  faithfully  execute  the  said  office 
of  auctioneer  according  to  law ;"  and  therefore  the  distinction,  if 
any  exists  between  the  principal  and  securities,  does  not  come  into 
view  in  this  case.  *'To  execute  well  and  faithfully  the  office  of  auc- 
tioneer according  to  law"  is  equally  comprehensive  and  the  same 
in  si^bsbmce  with  the  words  of  the  act,  ^  a  faithful  dicharge  of  his 
duties."  The  penalty  is  small  to  be  sure,  to  cover  to  such  extent ; 
but  it  would  scarcely  be  a  practicable  thing  to  find  an  individual 
who  would  be  willing  to  take  the  office,  and  could  find  security  to  a 
greater  amount,  or  to  an  indefinite  extent.  It  would  reduce  the 
thing  to  a  company  affair,  an  association  which  could  alone  be  com- 
petent to  a  responsibility  of  so  high  a  nature. 

These  observations  mark  the  inclination  of  my  mind.  I  shall 
give  my  opinion  in  favour  of  the  plaintiff. 

Tills  judgment  was  afterwards  aflBirmed  on  a  writ  of  error  to  the 
High  Court  of  Errors  and  Appeals,  January  24tli,  1801.  4  Dall.  95. 
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•  

John  Burke  for  the  use  of  Thoiias  Harrisok  against  Righarb 

Allbn. 

B.  mortgages  land  to  K.,  and  the  same  not  Mng  recorded  in  six  months,  sells  the  same 
kmii  to  A.  and  recelTes  a  bond  in  part  payment,  and  then  assigns  over  the  bond  in- 
ioimaUy  to  H.  A.  does  not  record  his  deed  in  six  months,  and  K*8  mortgage  is  first  re- 
corded, which  was  the  first  notice  either  to  A.  or  H.  of  the  mortgage.  A(\jadged  thai 
the  mortKage  cannot  be  set  up  as  a  defence  against  the  equitable  assignee  of  the 
bond.    Aiiter,  as  to  B.  the  obligee. 

This  suit  was  tried  at  bar  last  September  term.  It  was  debt  on 
a  bond,  dated  23d  April  1796,  conditioned  for  the  payment  of  3371. 
10&  in  six  several  instalments,  which  was  informally  assigned  to 
Harriaon,  on  some  day  previous  to  the  21st  January  1797,  and  where- 
on the  assignee  had  received  from  the  obligor  50  dollars  on  the  2d 
February,  and  150  dollars  on  the  24th  Api'il  1797.  It  was  given 
in  part  consideration  of  certain  lands  sold  and  convej'^ed  to  Allen 
bj  Burke  on  the  same  23d  April  1796,  but  the  deed  for  the  premi- 
ses was  not  recorded  until  the  12th  Eebruary  1798. 

But  prior  to  this  date,  on  the  8th  October  1795,  Burke  had  mort- 
gaged the  premises  to  Elizabeth  Kintzing,  to  secure  the  payment  of 
300L  and  interest,  which  mortgage  was  recorded  on  the  25th  Jan* 
uaiy  1798. 

Neither  Allen  nor  Harrison  knew  of  the  mortgage  until  the  re- 
cording thereof,  which  gave  them  constructive  notice  thereof. 

It  was  agreed  on  the  trial,  that  a  verdict  should  pass  for  the  plain- 
tiff f«r  the  penalty,  subject  to  the  court's  opinion,  on  the  following 
reserved  point:  Whether  the  plaintiffis  entitled  against  the  defend- 
ant to  recover  the  whole  amount  of  the  bond  on  which  the  suit  is 
brought ;  or,  whether  the  mortgage  to  Elizabeth  Kintzing  shall  be 
deducted  if  less ;  and  if  the  said  mortgage  exceeds  tlie  balance  due 
on  the  eaid  bond,  whether  the  same  is  not  a  good  defence  against 
the  plain tift's  demand?  If  the  court's  opinion  shall  be  in  favor  of 
the  plaintitf,  then  judgment  to  be  entered  for  him  ;  if  otherwise, 
then  a  judgment  of  nonsuit  to  be  entered. 

The  point  reserved  was  fully  argued  by  Messrs.  Hallowell  and 
Condy  for  the  plaintiff,  and  Messre.  Ingereoll  and  T.  Hoss  for  the 
defendant,  last  December  term. 

The  counsel  for  the  plaintiff  urged,  that  the  real  parties  in  the 
present  suit  were  Harrison  and  Allen ;  Kintzing  had  been  since 
called  in  and  all  the  parties  were  now  before  the  court  as  on  a  bill 
of  interpleader  before  the  chancellor.  If  the  contest  was  merely 
between  Burke  and  Allen,  there  is  no  doubt  but  the  latter  would 
prevail ;  but  Harrison  and  Kintzing  were  equitable  claimants  with 
out  legal  rights.  An  interiference  of  interests  took  place  upon  the  as- 
signment of  the  bond.  When  Allen  purchased  the  pi^emises,  above 
six  months  had  elapsed  after  the  date  of  the  mortgage  which  was 
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unrecorded,  and  therefore  being  ignorant  thereof  he  took  the  lands 
nnincumbered.  He  had  made  two  payments  to  Harrison,  and  there- 
by acknowledged  the  debt.  IS othmg  ex  jpost facto  could  revive  the 
incumbrance.  But  it  will  be  relied  on,  that  the  mortgage  was 
entered  of  record  eighteen  days  before  the  defendant's  deed. 
This  we  contend  is  of  no  avail.  The  act  of  28th  Mav  1715, 
1  St.  Laws  112,  fully  provides  for  the  cases  of  mortgages  which 
remaining  unrecorded  for  six  months,  are  utterly  void  as  to 
third  persons.  The  act  of  18th  March  1775,  only  respects  absolate 
conveyances,  and  not  mortgages.  Under  the  former  possession  is 
changed,  but  not  under  the  latter.  ^  The  words  of  the  1st  section, 

1  St.  Laws  703,  "all  deeds  and  conveyances;  &c.,  whereby  the 
same  may  be  any  way  affected  in  law  or  equity,"  &c.,  may  be  satis- 
W  by  Lrrl.Ua  U,  .rtlO«  of  H^«e',,  Tb,  drf»d.„.X 
deed  is  within  that  law,  and  being  unrecorded  for  six  months,  would 
be  void  against  subsequent  deeds  and  mortgages  without  notice. 
This  case  is  distinguishable  from  Levinz  v.  Will,  1  Dall.  434.  To 
give  the  mortgage  operation  would  materially  injure  an  honest  as- 
signee, who  is  entitled  to  recover  what  appear^  on  the  face  of  the 
bond  to  be  due  at  the  time  of  the  assignment.  lb.  28.  Here  Har- 
rison expended  his  money  on  the  credit  of  Allen,  but  Kintzing  gave 
credit  to  Burke  for  two  years  and  three  months,  to  the  detriment  of 
innocent  persons.  She  disregarded  a  duty  which  the  law  called  on 
her  to  discharge,  and  must  abide  by  the  consequences.  The  claims 
of  creditors  shall  not  prevail  against  the  equity  of  the  wife,  to  have 
a  settlement  made  on  her,  at  least  adequate  to  her  fortune.  2  Atky. 
417.  Kor  the  assignees  of  the  husband,  he  being  a  bankrupt.  1 
Wms.  382,  459.  Cox's  note.  But  if  the  husband  assign  the  fund  for 
a  valuable  consideration,  the  assignee  shall  hold  it  discharged  of  the 
equity  in  favor  of  the  wife.  2  Vem.  270.  1  Fonbla.  90. 

The  defendant's  counsel  contended,  that  he  was  entitled  to 
defaulk  the  mortgage,  at  the  time  of  the  bonds  being  assigned.  1 
St.  Laws  65.  1  Dall,  28.  What  ought  not  to  be  paid  shall  be 
considered  as  paid.  lb.  257.  An  assignment  is  in  fact  no  more 
than  an  agreement  that  the  assignee  shall  have  the  same  benefit  in 
the  thing  assigned,  as  the  original  party.  The  assignee  must 
take  it,  subject  to  all  its  equity.  Doug.  614. 10  Mod.  450.  2  Yern. 
692.  The  assignees  of  a  bankrupt  stand  in  the  same  situation 
as  the  bankrupt  where  there  has  been  no  collusion.  1  Atky.  160. 

2  Term  Bep.  462.  Though  the  words  of  the  recording  act  of 
1715,  are  very  strong,  that  mortgages  shall  be  of  no  effect  unless 
recorded  within  six  months,  yet  it  was  determined  in  Lavinz  v. 
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Will  already  cited,  that  though  not  recorded  in  due  time  they  may  bo 
STailable  against  the  mortgagors,  and  their  creditors.  But  the  words 
of  that  act  are.  '^  no  deed  or  mortgage,  or  defeasible  deed  in  the  na- 
ture of  mortages,  shall  be  good  or  sufficient,  &c.  unless,"  &c.  Now 
these  expressions  will  equally  include  the  deed  to  Allen,  as  the  mort- 
gage to  Eintzing.  If  however  the  construction  which  has  been  said  to 
have  obtained  of  that  law,  should  confine  the  clause  to  mortgages  alone, 
still  the  act  of  1775  comprehends  the  case  of  a  mortgage  equally  as  a 
deed,  the  words  being  '^  all  deeds  and  conveyances  of  or  concerning 
any  lands,  tenements  or  hereditaments,  whereby  the  same  may  be  any 
way  affected  in  law  or  equity,  shall  be  acknowledged  and  recorded, 
&c,  or  shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortagee,  whose  deed  shall  be  first  recorded."  A  sub- 
seqaent  mortagee  is  expressly  named,  so  must  necessarily  a  prior  mort- 
gagee be  included*  The  deed  first  entered  on  record  shall  take  efiect^ 
and  Kintzing's  deed  of  mortgage  was  first  recorded.  Hence  the  mort- 
gage will  be  an  incumbrance  on  the  lands,  which  the  defendant  will  be 
bound  to  satisfy.  It  will  remain  on  record  and  efiect  his  title  materi- 
ally. No  earthly  power  can  compel  the  mortgagee  to  enter  satisfac- 
tion. It  will  be  observed,  that  in  the  8d  section  of  the  last  law,  there  is 
ft  proviso,  that  the  act  shall  not  extend  to  any  lease  not  exceeding  21 
years,  where  the  actual  possession  goes  along  with  the  lease.  The  ex- 
ception proves  the  rule. 

It  has  been  asserted,  that  Harrison  is  the  real  plaintiff ;  but  it  cannot 
be  pretended,  that  he  could  support  the  action  in  his  own  name.  The 
declarations  of  a   plaintiff,  though  only  a  trustee,  may  be  given  in 
erideace,  to   defeat  his  action.  7  Term  Rep.  663-6.     Burke  has  be- 
haved villainously,  and  it  is  admitted  that  the  defence  would  be  good 
against  him.     Why  not  also  against  his  assignee,  to  whom  he   can 
communicate  no  more  right  than  he  possessed  himself  ?     Which  of  the 
two  innocent  persons  should  suffer  by  his  misconduct  ?     The  plaintiff 
cannot  succeed  at  law ;  and  the   payments  made  by  the  defendant  can 
have  no  effect  against  him,  when  he  had  no  notice  of  the  mortgage,  and 
was  ignorant  of   his  rights.      Harrison   therefore   has  no    superior 
^uity  to  Elintzing.     Both  appear  to  be  honest  creditors.     She   did 
Bot  lecord  her  mortgage  in  six  months  ;  the  same  default  must  be 
ucribedto  Allen,  as  to  his  deed.     But  the  first  mortgage  was  re- 
corded, and  if  the   equities  are  equal,  the  law  must  prevail.     This 
court  will  not  add   to  the   penalties  prescribed  by   the   legislature^ 
gainst  an  innocent  creditor.     A  deed,  which  is  void  as  a  commoi 

Vol.  m.  23 
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law  conveyance,  may  operate  as  a  covenant  to  stand  seized  to  uses. 
2  Wils.  22,  75.  A  defective  surrender  for  want  of  presentment 
within  12  months,  held  goods  against  creditors  and  assignees.  1 
Gha.  Ca.  170. 2  Vern.  564.  Here  Harrison  succeeds  to  all  the  rights 
of  Burke,  but  is  subjected  to  all  the  equity  to  which  he  was  subject. 

Curia  advisare  vulL 

And  now  this  term,  the  court  proceeded  to  deliver  their  opinions 
seriatim, 

Shippen,  C.  J.  Elizabeth  Kintzing,  though  a  bona  fide  creditor, 
lost  the  surety  of  her  mortage,  as  to  all  other  persons  except  Burke, 
and  those  who  were  in  pari  delicto^  by  not  recording  her  mortgage 
in  six  months.  Allen  was  an  innocent  purchaser,  ignorant  of  the  mort* 
age.  He  therefore  shall  not  suffer  by  her  default,  who  by  not  record- 
ing in  time,  put  it  in  the  power  of  Burke  to  deceive  him.  As  to  Har- 
rison, he  was  an  innocent  assignee  of  Burke  ;  and  though  in  general 
an  assignee  stands  in  the  shoes  of  the  assignor,  yet  this  appears  to  me 
one  of  those  cases,  where  an  assignee  stands  on  better  ground,  than, 
the  assignor.  Because  otherwise,  he  would  be  a  sufferer,  not  by  the 
roguery  of  Burke  alone,  but  by  the  negligence  of  Kintzing,  who  now 
claims  an  equity  at  his  expense. 

As  to  Allen's  losing  the  land  by  not  recording  his  deed  within  six 
months,  he  does  not  by  this  revive  the  right  of  Kintzing,  but  would 
have  subjected  himself  only  to  the  claim  of  a  subsequent  purchaser,  who 
recorded  before  him.  Then  as  Kintzing  could  not  avail  herself  of  her 
mortgage  as  against  Allen,  and  he  must  pay  the  amount  of  his  bond 
to  seme  body,  it  must  be  to  Harrison  the  innocent  assignee, 

Yeates,  J.  The  true  construction  of  the  recording  laws,  will  in  mj 
idea,  in  a  great  degree,   determine  the  point  reserved,  in  this  case. 

The  mortgage  by  John  Burke  to  Elizabeth  Kintzing  is  dated  8th 
October  1795,  and  was  not  enterecl  on  record,  until  2  years,  8  months 
and  17  days  after  it  was  executed.  The  mortgaged  premises  were 
conveyed  by  Burke,  the  nominal  plaintiff,  to  Richard  Allen  the  defen- 
dant,  on  the  23d  April  1796,  and  this  deed  was  not  entered  on  record, 
until  1  year,  9  months  and  20  days  had  expired,  being  18  days  after 
the  mortgage  was  recorded. 

Hence  it  is  contended,  that  the  mortgage  shall  prevail,  on  the 
ground  of  its  being  first  recorded.      And    if  it  is  an  existing  le- 
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gal  incumbrance,  aflfecting  the  defendant's  lands,  there  can  be  no  ques- 
tion, as  to  its  being  entitled  to  be  defaulked  out  of  the  present  bond. 
The  8th  section  of  the  law  of  28th  May  1715,  (1  St.  Laws  112)  is 
as  follows:  *'  No  deed,  or  mortgage,  or  defeasible  deed  in  the  nature 
of  mortgages,  hereafter  to  be  made,  shall  be  good  or  sufficient,  to 
conyey  or  pass  any  freehold  of  inheritance,  or  to  grant  any  estate  there- 
in for  life  or  years,  unless  such  deed  be  acknowledged  or  proved  and 
recorded,  within  six  months  after  the  date  thereof,  where  such  lands  lie^ 
as  hereinbefore  directed  for  other  deeds." 

It  is  objected,  that  the  conveyance  to  the  defendant  is  comprehended 
in  this  description.  But  it  is  to  be  observed,  that  the  words  in  the  na- 
ture of  mortgages,  run  through  the  whole  sentence,  and  the  latter  word 
is  in  the  plural  number;  they  limit  and  control  the  geueralty  of  the 
preceding  expressions.  Besides,  other  deeds  in  the  close  of  the  sec- 
tion, contradistinguish  the  objects  of  it,  from  the  deeds  in  general 
provided  for  in  ine  preceding  parts  of  the  law ;  and  the  uniform  con- 
struction of  the  act,  since  it  has  passed,  has  been,  that  in  this  partic- 
nlir,  it  solely  relates  to  mortgages,  and  defeasible  deeds  in  their  nature. 
It  would  be  highly  dangerous  at  this  time,  to  adopt  the  words  in  a  dif- 
ferent sense,  whereby  many  titles  might  be  affected. 

The  first  section  of  the  law  of  18th  March  1775,  (1  St.  Laws  703,) 
enacts,  that  deeds  and  conveyances  of  lands,  which  shall  not  be  record- 
ed in  the  proper  county  within  six  months  after  their  execution,  '^  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  such  deed  or  conveyance 
be  recorded  before  the  proving  and  recording  of  the  deed  or  conveyance 
nnder  which  such  subsequent  purchaser  or  mortgagee  shall  claim.  The 
reason  of  the  provision  is  manifest,  because  if  in  consequence  of  the 
neglect  of  the  grantee  to  record  his  deed  within  the  time  appointed, 
other  persons  have  been  induced  to  pay  aud  expend  their  money  igno- 
rantly  and  without  notice  of  the  former  conveyance,  the  loss  should 
&II  on  the  first  grantee  only,  who  has  caused  the  same.  But  a  prior 
mortgagee,  who  could  not  possibly  suffer  by  a  want  of  knowledge  of 
the  subsequent  deed's  being  executed,  is  neither  within  the  words  nor 
spirit  of  the  provision.  The  terms  subsequent  purchaser  or  mortgagee 
ue repeated,  and  there  is  no  appearance  in  any  part  of  the  act  of  any 
intention  of  the  legislature  to  make  any  alteration  of  the  former  act, 
sstothe  invalidity  of  mortgages  not  recorded  within  the  six  months, 
or  to  revive  them  against  subsequent  bona  fide  purchasers  if  they  were 
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first  put  on  record.     That  act  has  fully  provided  for  the  case  of  mort- 
gages unrecorded. 

I  conclude,  therefore,  that  the  mortgage  to  Elizabeth  Kintzing  does 
not  bind  the  lands  conveyed  to  Richard  Allen,  though  it  would  have 
been  effectual  against  John  Burke  himself,  the  mortgagor,  if  the  same 
was  in  his  hands,  agreeably  to  the  authority  of  Levinz  v.  Will,  (1  Dall. 
134,)  on  this  plain  ground,  that  in  such  case  no  one  would  be  injured 
thereby. 

I  readily  agree  with  the  counsel,  that  if  Burke  was  the  real  plaintiff, 
the  defalcation  contended  for  would  certainly  take  place,  an  that  and  as- 
signee is  subject  to  all  the  equity  which  subsisted  between  the  original 
parties.  I  lay  no  stress  whatever  on  the  circumstances  of  the  payments 
of  50  dollars  in  February  1797,  and  of  150  dollars  in  April  following, 
by  Allen  to  Harrison.  Such  acknowledgments  of  the  debt,  or  even 
an  express  promise  to  pay  the  obligation  would  not  conclude  the  de- 
fendant, if  made  in  a  state  of  ignorance  of  a  subsisting  defence.  5 
Burr.  2670.  1  Vern.  32.  1  Vez.  126,  400.  1  Fonbla.  106.  1  Espin. 
Ni.  Pri.  174.  i  H.  Bla.  64.  But  if  Harrison  had  been  led  by  the  as- 
sertions or  promises  of  Allen  to  take  the  assignment  and  pay  his  monej, 
then  the  defendant  would  have  made  himself  liable,  because  his  declara- 
tions and  engagements  would  form  a  new  contract  between  him  and 
the  assignee,  and  he  would  not  be  permitted  to  injure  an  innocent 
stranger.  -  This  doctrine  was  laid  down  on  full  consideration,  by  Judge 
Smith  and  myself  at  Reading,  at  NisiPrius  in  September  1799,  between 
Ludwig  assignee  t).  Croll,  and  was  again  asserted  by  Judge  Smith  at 
the  sittings  in  Philadelphia,  between  Cairnes  for  the  use  of  Olden  r. 
Field  and  Harlan,  and  afterwards  on  a  motion  for  a  new  trial,  was  as- 
sented to  by  the  whole  court,  March  term  1800. 

In  this  case,  I  view  Thomas  Harrison  as  the  true  and  real  plaintiff, 
the  legality  and  equity  of  whose  demand  is  now  before  the  court.  Th3 
decisions  of  courts  of  law  formerly  were  extremely  narrow  and  contract- 
ed as  to  the  assignment  of  choses  in  action ;  but  they  will  now  take 
notice  of  a  trust,  and  see  who  is  beneficially  interested.  And  why  not 
o:  an  equity?  says  Ashurst,  J.  1  Term  Rep.  619 ;  and  in  the  elabor- 
ate argument  of  Mr.  Justice  Buller,  in  Master  v.  Millar,  he  observes 
that  the  good  sense  of  the  rule,  that  a  chose  in  action  cannot  be  assign- 
ed or  granted  over  to  another  is  very  questionable.  In  early  as  well 
as  modern  times,  it  has  been  so  explained  away,  that  it  remains 
at  most  only  an  objection  to  the  form  of  the  action,  in  any  case. 
The  courts  of  law  will  take  notice  of  the  assignment  of  choses 
in  action,   though  they  adhere  to   the  formal  objection,  that  the 
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action  shall  not  be  brought  in  the  name  of  the  assignor  ;  but  there  is 
no  use  in  preserving  the  shadow  when  the  substance  is  gone,  and  that 
it  is  merely  a  shadow  is  apparent  from  the  latter  cases,  in  which  ih3 
eoort  haye  taken  care  that  it  shall  never  work  injustice.  4  Term.  Rep. 
840, 341. 

The  defendant  Allen  is  bound  to  perform  his  contract  and  pay  the 
stipulated  price,  but  not  beyond  it.  Whom  then  ought  he  to  pay? 
Has  Mrs.  Eintzing  or  Mr.  Harrison  the  superior  equity,  or  best 
founded  claim  to  the  money  ?  The  former  relied  on  the  lands  as  her 
secority,  and  at  one  time  had  a  lien  on  them,  but  afterwards  permitted 
it  to  slip  through  her  fingers  ;  and  if  my  ideas  of  the  two  nording 
acts  are  correct,  the  lands  in  the  defendant's  hands  cease  to  be  charge- 
able  with  the  mortgage.  She  neglected  to  perform  a  duty  which  the 
law  imposed  upon  her,  and  if  any  injurious  consequences  restdt  from 
iier  laches,  she  only  is  blameable.  On  the  other  hand,  Harrison  pur- 
chased the  bond,  relying  on  the  credit  and  responsibility  of  Allen,  and 
is  guilty  of  no  default  whatever.  When  he  took  the  assignment  be- 
fore 21st  January  1797,  no  incumbrances  appeared  on  record  to  put 
him  on  his  guard  against  Burke,  and  it  is  admitted  that  neither  he  nor 
Allen  knew  of  the  mortgage  executed  by  Burke,  until  the  same  was  re- 
corded. 

Oq  the  whole,  I  think  the  claim  of  Harrison  much  superior  in  point 
of  equity  to  that  of  Kintzing,  and  that  the  money  intended  to  be  se- 
cured by  the  mortgage  of  the  latter  should  not  be  deducted  from  the 
sum  due  on  the  bond. 

Smith,  J.  I  fully  concur  in  the  opinion  delivered  by  my  brother 
Yeates,  though  we  have  had  no  previous  conference  on  the  subject. 

The  dispute  in  this  case,  is  in  fact,  between  Thomas  Harrison,  to 
whom  the  bond,  on  which  the  action  was  brought,  was  equitably  as- 
signed  before  the  21st  January  1797,  and  Elizabeth  Kintzing,  to  whom 
the  premises  which  Burke  afterwards  sold  to  the  defendant,  and  for 
part  payment  of  which  this  bond  was  given,  had  been  previously  mort- 
gaged, viz.,  on  the  8th  October  1795;  to  secure  the  payment  of  200/. 
Richard  Allen  is,  or  ought  to  be,  a  mere  stakeholder.  Is  Harrison,  the 
eqaitable  assignee,  entitled  to  recover  under  the  circumstances  stated, 
oris  this  mortgage  a  defence  to  the  plaintiff's  demand? 

In  equity  each  is  entitled  to  the  money  ;  for,  it  is  not  alleged  that 
Kintzing  did  not  lend,  or  that  Burke  was  not  indebted  to  her  every 
farthing  of  the  200/.;  nor  is  it  alleged  that  Harrrison  did  not  give  the 
full  value  for  the  bond,  by  Burke's  being  previously  indebted  to  him 
or  otherwiBe ;  nor  is  it  suggested,  that  he  had  any  notice  of  the  mort- 
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gage  till  it  was  recorded,  -which  iras  more  than  a  year  after  the  bond 
had  been  assigned  to  him. 

The  act  of  May  1715,  requires,  that  mortgage  should  be  recorded 
in  six  months,  or  they  shall  not  be  good  or  sufiScient  to  convey  or  pass 
any  freehold  or  inheritance,  or  to  grant  any  estate  therein  for  life  or 
years.  And  the  act  of  March  1775,  directs,  that  all  deeds  and  cou- 
yeyances,  &c.,  for  or  concerning  any  lands,  tenements,  or  heredita- 
ments, or  whereby  the  same  may  be  in  any  way  affected  in  law  or 
equity,  and  not  recorded  in  six  months,  shall  be  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee,  &c.  These  laws  ara 
founded  in  wisdom  and  productive  of  justice  and  security,  to  pur- 
chasers and  mortgagees  in  most  cases.  A  case  may  happen,  in  which 
the  protection  intended  by  them  cannot  reach  a  subsequent  mortgagee, 
without  any  want  of  caution  on  his  part,  as  the  title  deeds  in  Pennsyl- 
vania do  not  necessarily,  and  in  practice,  accompany  mortgages.  In 
all  other  instances  these  laws  protect  purchasers  and  mortgagees  ;  but 
both  may  lose  that  protection  by  their  o^wn  neglect.  Unless  Kintz- 
ing  bas  been  guilty  of  such  neglect,  in  not  duly  recording  her 
mortgage,  the  plaintiff  cannot  recover,  beecause  it  was  given  prior  to 
the  sale  to  the  defendant,  and  if  recorded  in  due  time  it  will  take 
effect  from  the  time  of  its  execution. 

The  bond  is  equitably  assigned ;  but  it  is  a  rule  in  law,  that  a  bond, 
which  is  only  assignable  in  equity,  (and  consequently  a  bond  equitably 
assigned,  or  even  legally  assigned,  as  it  may  be  in  Pennsylvania)  is 
still  liable  to  and  attended  with  the  same  equity,  as  if  remaining  with 
the  obligee.  2  Vern.  765,  692.  1  Wms.  496.  Prec.  Cha.  522.  1  Equ. 
Ca.  Abr.  45,  pi.  5  10  Mod.  455.  1  Stra.  240.  The  rule  is  right, 
that  whoever  takes  the  assignment  of  a  bond,  being  a  chose  in  action, 
takes  it  subject  to  all  the  equity  in  the  hands  of  the  original  obligee ; 
but  length  of  time  and  circumstances  may  vary  that,  and  make  the 
case  of  the  assignee  stronger.  1  Vez.  123,  per  Ld.  Hardwicke. 

It  has  been  assumed  for  granted  in  the  argument,  that  the  mort- 
gage would  be  a  good  defence  to  Allen,  against  a  recovery  by  Burke. 
I  will  also  suppose  the  same  thing,  by  which  the  question  will  be, 
whether  length  of  time  and  circumstances  have  made  the  case  of  the 
assignee  stronger  ?    I  will  state  and  observe  upon  both. 

The  mortgage  is  dated  8th  October  1795,  and  the  law  required 
that  it  should  be  recorded  in  six  months ;  but  it  was  not  recorded 
till  25th  January  179S,  just  two  years,  three  months,  and  seven- 
teen days  after  its  date.  Fifteen  days  after  the  time,  within  which 
it  ought  to  have  been  recorded,  Burke  sold  the  mortgaged  pre- 
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mises  to  Allen,  a  bona  fide  purchaser  without  notice.  Allen  gave  the 
bond  in  question  to  Burke  for  part  of  the  purchase  money,  which  was 
equitably  assigned  to  Harrison,  one  year  and  four  days  before  the 
mortgage  was  recorded.  This  assignment  was  made  either  in  payment 
of  a  precedent  debt,  or  for  the  value  paid  by  Harrison  to  Burke  ;  for 
it  is  DOt  suggested  that  he  purchased  it  at  a  cent  under  its  value.  I 
perfectly  agree  with  the  defendant's  counsel,  that  if  Harrison  has  not 
more  equity  than  Eintzing,  he  cannot  recover.  This  is  one  of  those 
eases  in  which,  from  length  of  time  and  the  circumstances  stated,  the 
bond  so  assigned  became  not  liable  to  and  attended  with  the  same  equi- 
ty as  when  remaining  with  the  obligee.  The  case  of  the  assignee 
was  thereby  made  stronger,  and  he  has  more  equity  than  the  mortga- 
gee. One  of  them  must  suffer.  Kintzing,  by  her  neglect,  became 
the  instrument  to  enable  Burke  to  commit  the  fraud.  She  alone  must 
saffer  by  it,  and  not  Harrison,  who  was  in  no  default.  By  Kintzing's 
neglect,  Harrison  took  the  assignment ;  by  a  continuance  of  that  neg- 
lect for  1  year  and  4  days  after  he  took  it,  he  was  lulled  into  perfect 
security.  Payments  were  even  made  to  him  in  part.  Burke  is  able 
to  pay,  or  he  is  not.  If  he  is,  Kintzing  can  recover  her  money  from 
idm,  and  if  not,  she,  and  not  Harrison,  ought  to  be  the  loser.  More- 
over, by  her  neglect  after  the  assignment,  Harrison  was  prevented  from 
looking  to  Burke  for  the  money  which  he  had  paid  him  for  this  bond. 
This  circumstance  also  adds  to  Harrison's  equity,  and  lessens  Kint- 
ling's. 

Bat  because  the  mortgage  was  recorded  before  the  deed,  which  the 
defendant  had  also  neglected  to  have  recorded  within  the  six  months, 
the  mortgagee  is  said  to  be  yet  entitled  to  recover,  by  the  last  clause 
in  the  1st  section  of  the  act  ol^  1775,  and  on  the  authority  of  Levinz 
T.  Will.  1  Dall.  434. 

The  words  of  this  act  are  certainly  sufficiently  comprehensive  to  in- 
dnde  mortgages*  had  there  not  existed  then  the  act  of  1715,  the  8th 
and  9th  sections  of  which*  relate  to  mortgages  exclusively.  The  8th 
section  declaring,  that  *^  no  deed  or  mortgage,  &c.  shall  be  good  or 
sufficient  to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant 
any  estate  therein  for  life  or  years,  unless  recorded  in  six  months,"  it 
would  be  a  strained  construction  to  say,  that  the  clause  referred  to  in 
the  act  of  1775,  extends  to  mortgages,  and  gives  them  an  effect  by  im- 
plication, contrary  to  the  express  words  of  the  act  of  1715,  to  the  in- 
jury of  innocent  third  persons.  By  the  8th  section  of  the  act  1715, 
the  recording  of  mortgages  in  six  months  is  made  a  condition  prece- 
dent ;  before  the  performance  of  it,  no  estate  is  conveyed  or  passed. 
Bat  when  this  condition  is  performed,  the  mortgage  takes  effect  by 
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relation  from  the  sealing  and  delivery.  CroCar.  218,  449,  569.  Cro 
Jac.  52.  1  Wils.  212.  4  Co.  71  Holt  220.  2  Inst.  674. 1  Co.  99,  b. 
Burr.  1131,  2787,  1952,  1962.  1  Bla.  Rep.  251,  605.  Pow.  on 
Dev.  600. 

By  the  act  of  1775,  recording  is  not  necessary  to  pass  the  estate. 
It  is  declared,  '^  that  it  shall  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  a  valuable  consideration*'' 
As  against  all  other  persons,  it  is  bona  fide  and  valid,  although  never 
recorded ;  and  even  as  against  them,  if  it  be  recorded  before  their 
deeds,  though  after  the  six  months.  So  by  construction,  if  they  had 
notice  of  it,  express  or  implied,  it  is  valid  against  subsequent  purcha- 
sers or  mortgagees.  1  Equ.  Ca.  Abr.  858.  2  Equ.  Ca.  Abr.  482. 
Cowp.  712  8  Atky.  654.  13  Vin.  550,  pi.  9.  1  Vez.  64.  Hargr.  Co. 
Lit.  290,  b.  Ambl.  436,  624.  Therefore  the  last  clause  in  the  first 
section  of  the  act  of  1775,  for  recording  of  deeds,  does  not  apply  to 
mortgages,  not  recorded  within  six  months. 

I  have  considered  the  case  of  Levinz  v.  Will  with  much  attention, 
especially  as  I  understood  some  years  ago,  that  at  least  one  of  the  bar, 
whose  legal  abilities  I  highly  respect,  had  expressed  dissatisfaction  at 
the  decision.  I  am  free  to  own  that  at  times  my  mind  has  been  in- 
clined to  waver  on  the  subject ;  but  I  cannot  go  so  far  as  to  say,  that 
had  I  then  been  obliged  to  give  my  opinion,  I  would  not  (after  hearing 
the  strong  reasoning  of  the  late  Chief  Justice,)  have  concurred.  Even 
if  my  doubts  had  been  much  stronger  than  they  were,  I  would  hold 
myself  bound  by  the  decision.  But  it  does  not  reach  this  case.  There 
was  no  innocent  purchaser  without  notice  to  be  affected  by  the  neglect 
of  the  mortgagee.  It  does  not  appear  that  any  of  Levinz's  creditors 
had  trusted  him  on  the  credit  of  the  morJgaged  property,  or  that  the 
neglect  of  the  mortgagee  had  enabled  Levinz  to  commit  a  fraud  upon 
any  person.  Here,  let  me  repeat,  as  one  of  two  innocent  persons  must 
suffer,  the  loss  ought  to  be  borne  by  the  person  who  is  guil^  of 
laches.  I  am  therefore  of  opinion  that  judgment  be  entered  for  the 
plaintiff. 

Brackenridge,  J.  All  the  members  of  the  court  have  formed  the 
same  judgn^ent,  without  communication  between  themselves. 

When  the  legislature  made  bonds  and  notes  assignable,  and  in  the 
case  of  a  bond  with  the  solemnity  of  two  witnesses,  I  scarcely  think 
iney  had  in  view,  that  a  defence  could  be  set  up  against  the  assignee. 
But  it  has  been  early  decided  that  it  could  be  done,  and  we  are  bound 
by  the  decision.  An  exception  has  been  taken  to  the  general  rule, 
and  it  has  been  lately  decided,  that  where  the  taking  an  assign- 


1802]  OF  PENNSTLVAKIA.  861 

ment  is  contemplated  by  a  person,  an  don  application  to  the  debtor,  he 
is  giren  to  understand  that  the  bond  will  be  paid,  a  defence  cannot  be 
afterwards  set  up.  It  might  have  been  said  in  this  case,  that  the  debtor 
m  saying  that  the  bond  was  good,  could  mean  no  more  than  that  for 
my  thing  he  then  knew,  the  bond  was  good  and  would  be  paid,  and 
thftt  this  admission  made  by  him  under  a  mistake  and  ignorance  of 
irh»t  afterwards  appeared,  as  to  the  conpideration  on  which  it  was  given, 
ought  not  to  take  away  the  equity  of  defence  which  otherwise  did  exist. 
Bat  the  point  has  been  solemnly  determined.  This  exception  is  founded 
on  something  done  by  the  debtor  before  the  assignment,  an  act  of  his 
which  establishes  a  privity  of  transaction  between  the  intended  assignee 
and  the  debtor.  But  in  the  case  before  us,  another  exception  is  con- 
tended to  be  just,  something  not  done  before  the  assignment,  which 
might  have  been  done,  and  ought  to  have  been  done,  the  losing  the  con- 
sideration of  the  bond  by  neglect,  the  not  recording  a  deed. 

It  would  not  lie  in  the  mouth  of  the  assignor  to  set  up  this.  But 
an  act  of  assembly  has  provided,  that  on  the  sale  of  real  estate,  it  shall 
he  in  the  mouth  of  a  purchaser  without  notice.  There  is  not  the  same 
reason  that  it  should  lie  in  the  mouth  of  an  assignee  of  a  bond,  the  con- 
sideration of  which  was  the  sale  of  the  real  estate  ;  for  the  consideration 
does  not  appear  upon  the  bond  or  note.  He  cannot  by  searching  offices, 
or  inspecting  records,  obtain  information  of  the  validity  of  the  writing, 
and  that  the  sum  on  the  face  of  it  is  recoverable.  The  debtor  may  say 
to  the  assignee,  what  have  I  to  do  with  seeing  you  ?  you  took  the  as- 
signment on  the  credit  of  the  assignor.  I  am  blameable  for  not  sup- 
posing it  possible  that  my  consideration  might  fail  by  the  dishonesty  of 
the  vendor,  and  by  vigilance  secured  myself  against  it.  You  are  blame* 
able  in  not' supposing  it  possible  that  the  assignor  might  be  dishonest, 
ft&d  made  inquiry  before  the  assignment,  or  secured  yourself  in  the  con- 
tract, or  have  had  nothing  to  do  with  him  at  all ;  there^is  no  privity 
between  you  and  me  in  this  transaction,  that  your  taking  this  assign- 
ment should  put  me  in  a  worse  situation  than  I  should  otherwise  have 
been  in. 

These  were  my  ideas  on  first  thinking  on  the  subject,  but  I  concur 
with  the  opinions  which  have  been  delivered. 

In  the  case  before  us,  a  second  class  of  exceptions  have  been  stated  ; 
something  done,  or  not  done  which  ought  have  been  done  by  the  debtor 
after  the  assignment.  On  application  to  the  debtor,  he  says  the  bond 
is  good.  This  may  be  under  a  mistake  and  ignorance  of  his  defence ; 
it  can  mean  no    more,  than  that  for  anything  I  know,  the  bond  is 
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good.     It  has  been  so  decided  in  the  case  at  Reading,  and  even  after 
such  application,  a  defence  was  admitted  against  the  assignee. 

Bat  payments  haye  been  made  upon  the  bond.  A  bond  may  be  pay- 
able by  instalments,  and  the  payment  of  the  whole  sum  dae  would 
amount  to  no  more  than  saying  generally,  the  bond  is  good ;  but  the 
paying  of  the  sum  due  and  taking  time  from  the  assignee,  and  induc- 
ing him  to  forbear,  would  be  another  matter.  He  is  laid  asleep  as  to 
the  assignor,  to  whom  his  eye  had  been  before.  For  though  it  has  been 
decided,  or  collected  from  the  decisions  of  this  court,  that  a  covenant 
does  not  run  with  the  assignment,  that  the  bond  or  note  shall  at  all 
events  be  paid,  so  as  to  secure  against  the  insolvency  of  the  debtor ; 
yet  it  does,  as  to  the  want  of  consideration  in  whole  or  in  part,  and 
the  assignee  shall  in  that  case  recur  to  the  assignor.  If  he  loses  any 
advantage  of  recurring  instantly,  by  the  act  of  the  debtor,  it  is  reason- 
able that  the  debtor  should  lose  the  equity  of  defence  against  him, 
which  he  might  have  had  against  the  assignor.  In  the  case  before  us, 
payment  of  part  was  made,  and  the  assignee  seems  to  have  forbom. 
On  this  ground  I  feel  myself  more  firm,  and  concur  in  favor  of  the  as- 
signee. He  seems  to  be  supported  by  the  opinion  of  Ld.  Hardwicke, 
in  1  Yez.  123,  that  length  of  time  and  circumstances  may  vary  the 
general  rule,  that  the  assignee  of  a  chose  in  action  takes  it  subject  to 
all  the  original  equity,  and  may  make  the  case  of  the  assignee  stronger. 

Judgment  for  the  plaintiff. 


-•♦" 


Robert  M'Clbnachan  against  John  Cdrwin. 

The  turnpike  company,  under  the  act  of  9th  April  1792,  are  not  bound  to  make  oom- 
pensationfor  the  soil,  gravel  or  stone  in  the  track  of  the  road,  nor  to  put  up  new  fences 
where  the  road  runs  across  the  field,  and  the  fence  is  thrown  down:  alUer^  where 
it  goes  lengthwise  along  the  road,  or  for  damages  done  to  real  improvements  on  the 
track. 

Trespass  qiuire  clausum /regit.  The  following  case  was  stated 
for  the  opinion  of  the  court,  and  agreed  to  be  considered  in  the  nature 
of  a  special  verdict. 

Under  the  act  of  assembly,  passed  the  9th  April  1792,  entitled,  ^^  An 
act  to  enable  the  governor  of  the  commonwealth  to  incorporate  a  com- 
pany for  making  an  artificial  road  from  the  city  of  Philadelphia  to  Lan- 
caster, "  a  company  was  incorporated  by  the  name,  stile  and  title,  '^  of 
the  president,  managers  and  company  of  the  Philadelphia  and  Lancaster 
turnpike  road,  "  for  the  purpose  of  making  an  artificial  road  from  the 
city  of  Philadelphia  to  the  borough  of  Lancaster,  which  road  was,  under 
the  authority  of  that  law,  laid  out  by  the  said  company  over  the  cleared^ 
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ffled  and  inclosed  lands  of  the  plaintiff,  situated  in  Chester  county,  and 
was  afteiifards  made  and  completed  in  such  a  manner,  as  in  the  said 
act  is  mentioned. 

And  afterwards,  to  wit,  on  the  first  day  of  August  1794,  the  de- 
fendant, then  being  superintendant  for  the  said  company  and  acting 
bj  their  commands,  entered  on  the  aforesaid  land  of  the  plaintiff, 
along  the  route  or  track  so  laid  out  for  the  said  road ,  and  for  the 
length  of  100  perches  and  in  breadth  50  feet  over  and  along  the  said 
roQte  or  track,  dug  up  the  cleared  and  inclosed  land  of  the  plaintiff, 
and  overlaid,  the  same  with  the  stones  and  gravel  for  the  said  road, 
and  also  then  and  there  threw  down  the  inclosure  of  fence  of  the  said 
plaintiff,  over  and  across  the  route  or  track. 

No  appraisement  of  the  land  so  overlaid,  nor  of  the  damages  done 
bj  throwing  down  the  said  inclosure,  has  ever  been  made,  nor  has  any 
money  ever  been  paid  or  tendered  to  the  said  plaintiff  for  the  same  ; 
nor  was  his  permission  ever  obtained  for  the  entry  upon,  or  overlaying 
the  said  route  or  track,  or  breaking  down  his  said  inclosure. 

On  the  11th  July  1681,  William  Penn,  the  first  proprietor  of  Penn- 
sylvania, made  and  executed  a  certain  instrument  in  writing,  entitled 
'^certain conditions  or  concessions  agreed  upon  by  William  Penn,  pro- 
prietor and  governor  of  the  province  of  Pennsylvania,  and  those  who  are 
the  adventurers  and  purchasers  in  the  same  province."  {prout  the  same 
instrument.  )  No  such  great  roads  or  highways,  as  in  the  said  writ- 
ten instrument  are  mentioned,  were  first  laid  out  and  declared  to  be 
for  highways,  before  the  dividend  of  acres  was  laid  out  for  the  pur- 
chasers ;  but  in  lieu  thereof,  and  with  the  assent  of  the  said  William 
Penn,  and  the  adventurers  and  purchasers,  an  allowance  for  such 
roads  and  highways  of  six  acres  for  every  hundred  acres,  over  and  be- 
yond the  said  quantity  of  every  hundred  acres,  was  from  the  first  set- 
tlement of  Pennsylvania  made  by  the  said  William  Penn,  in  all  his 
grants  of  lands  in  Pennsylvania,  for  which  said  allowance  no  price 
orsmn  of  money  was  ever  charged  or  paid ;  and  a  like  allowance  for 
the  Uke  purpose  hath  ever  since  been  made  by  the  successors  of  the 
said  William  Penn,  and  by  'the  state  of  Pennsylvania.  It  is  agreed, 
that  all  the  acts  of  assembly  of  Pennsylvania,  whether  now  in  force  or 
not,  that  either  party  may  think  material,  shall  be  considered  as  a  part 
of  this  case. 

If  upon  these  facts,  the  law  shall  be  with  the  plaintiff,  judgment 
shall  be  rendered  for  him,  and  a  writ  of  inquiry  of  damages  awarded 
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for  him.    But  if  the  lair  shall  be  with  the  defendant,  then  the  jadg- 
ment  shall  be  rendered  for  him. 

T.  Ross,  pro  qxier.  W.  Lewis  pro  def. 

This  case  was  argued  last  term  by  Mr.  T.  Ross  for  the  plaintiff,  and 
bj  Mr.  Lewis  for  the  defendant ;  and  again  this  term  by  Mr.  E.  Tilgh- 
man  for  the  plaintiff,  and  Mr.  IngersoU  for  the  defendant. 

The  counsel  for  the  plaintiff  divided  their  argument  into  four  gene^ 
al  heads.  1.  Can  private  property  be  taken  for  a  road,  without  com- 
pensation V  2.  Does  this  turnpike  act  impose  the  conditions  of  com- 
pensation for  the  soil,  gravel,  fencing,  &c.?  8.  Does  the  allowance 
of  six  per  cent,  confer  a  mere  right  of  passage,  or  give  a  right  of 
property  ?  4.  If  this  allowance  continues  public  property,  and  gives 
a  right  of  way,  is  it  inherent  in  the  whole  community,  or  can  it  be 
conferred  on  a  few,  as  a  company  ? 

1.  By  the  Ist  section  of  Chap.  1,  of  the  state  constitution  of  1776, 
it  is  declared,  that  all  men  have  a  natural,  inherent  and  unalienable 
right  of  acquiring,  possessing  and  protecting  property.  And  by  the 
8th  section  thereof,  no  part  of  a  man's  property  can  be  justly  taken 
from  him,  or  applied  to  public  uses  without  his  own  consent,  or  that 
of  his  legal  representatives.  1  St.  Laws,  Append.  55. 

By  the  10th  section  of  the  9th  article  of  the  present  state  constitu- 
tion, it  is  provided  that  no  man's  property  shall  be  taken  or  applied  to 
public  use,  without  the  consent  of  his  representatives,  and  without 
just  compensation  being  made.  8  St.  Laws  34.  These  provisions,  which 
are  paramount  to  all  laws,  seem  sufficient  guards  to  individual  prop- 
erty. 

Great  Britain  does  not  enjoy  a  written  constitution.  Their  parlia- 
ments have  been  deemed  omnipotent.  But  even  in  England,  if  a  new 
road  is  laid  out,  the  consent  of  the  owners  of  the  lands  through  which 
it  passes,  must  be  had.  The  legislature  alone  can  appropriate  the  in- 
terests of  individuals  to  a  public  use,  and  never  do  it  unless  they  make 
full  compensation  therefor.  1  Bl.  Com.  139.  An  order  of  sessions 
for  digging  materials  on  private  soil,  by  virtue  of  the  turnpike  act  of 
29  Geo.  2,  c.  67,  was  quashed.  1  Burr.  377.  A  special  action  on 
the  case  lies  for  paving  a  street  in  the  front  of  the  plaintiff's  house,  by 
which  the  passage  and  lights  to  the  house  were  obstructed.  3  Wils* 
461.  On  this  head,  the  Court  is  also  referred  to  10  Co.  141,  and  12 
Co.  12. 

By  the  6th  section  of  the  royal  charter  to  Mr.  Penn,  it  is  pro- 
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Tided,  that  the  laws  for  regulating  and  governing  property,  shall  be  the 
same  as  in  England,  until  other  wise  altered ;  but  the  laws  of  the  province 
shall  not  be  repugnant,  or  contrary  to  the  laws  of  England.  1  St. 
Laws, Append.  S. 

The  plaintiff  then  having  an  exclusive  right  to  the  106  acres  con- 
tained in  his  patent,  granted  to  him  by  metes  and  bounds  he  has  a 
legal  as  well  as  constitutional  claim  to  compensation  for  any  injury 
done  him  therein  by  the  artificial  road.  His  private  rights  have  been 
Tiolated,  and  no  law  can  be  made,  which  divests  one  citizen  of  his  free- 
hold and  vests  it  in  others,  even  with  compensation.  2  Dall.  812. 

2.  The  legislature  never  intended  to  apply  individual  property  to 
public  use,  without  a  just  compensation.  Where  a  statute  derogates 
from  the  rights  of  property,  or  takes  away  the  estate  of  a  citizen,  it 
ought  to  be  construed  strictly.  2  Dall.  316.  And  no  liberal  construction 
of  this  law  should  be  made  in  favour  of  the  company.  The  2d  section 
of  the  incorporation  act,  (8  St.  Laws  249)  empowers  them  to  purchase 
all  such  lands,  as  shall  be  necessary  to  them  in  the  prosecution  of  their 
works.  By  the  9th  section,  the  president,  &c.  may  enter  upon  the 
lands,  in,  over,  contiguous  and  near  to  which  the  track  of 'the  road 
shall  pass,  first  giving  notice  of  their  intention  to  the  owners,  and  do- 
ing as  little  damage  thereto  as  possible,  and  repairing  any  breaches 
they  make  in  the  inclosures  thereof,  and  making  amends  for  any  dam- 
ages that  may  be  done  to  any  improvements  thereon,  by  appaise- 
ment,  &c.,  and  upon  tender  of  the  appaised  value,  may  dig,  take  and 
carry  away  any  stone,  gravel,  sand  or  earth,  there,  being  most  con- 
veniently situated  for  making  or  repairing  the  said  road.  The  8th 
flection  exercises  the  right  of  entry  on  the  lands  through  which  the 
road  may  pass  ;  but  though  the  entty  be  lawful  at  first,  it  may  by 
Babsequent  conduct  UTiaccompanied  by  the  acts  prescribed  by  the  law, 
become  tortious  ab  initio.  The  terms  in  the  8th  section,  in,  through 
and  over,  expressly  relate  to  the  tract  of  the  road  and  afford  a  clue 
to  the  following  section,  where  the  word  through  is  omitted.  The  ex- 
pressions in  and  o^er  are  retained,  and  the  latter  must  necessarily  re- 
fer to  the  ground,  through  which  the  road  passes.  The  company  must 
do  as  little  damage  as  possible,  and  repair  breaches  they  may  make 
in  the  inclosures  thereof,  and  make  amends  for  any  damages  done  to 
anj  improvements  thereon.  They  prostrate  the  fences  at  their  peril, 
and  the  essence  of  the  provision  is,  that  the  fields  shall  be  re-instated 
with  inclosures.  They  must  repair  the  breaches  in  the  fences  where 
they  can ;  and  where  this  cannot  be  done,  by  reason  of  the  road  pass- 
ing through  an  inclosuro,  they  must  make  up  new  fences,   to  secure 
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the  grain  growing  from  injury.  The  word  thereon  shows  clearly  the 
meaning  of  thereof,  and  points  it  to  the  route  of  the  road.  There  in 
the  close  of  the  section  includes  it,  as  well  as  other  lands  contiguous. 
The  company  must  dig  the  soil,  in  order  to  shape  the  road.  It  is  stat- 
ed here,  that  the  road  was  laid  out  through  the  cleared,  tilled  and  in- 
closed lands  of  the  plaintiff.  These  may  therefore  be  denominated 
his  improvements,  and  amends  must  be  made  for  the  damages  done 
thereto,  which  must  include  the  soil  itself.  The  act  of  1700,  (St. 
Laws  16)  directs  that  no  road  shall  be  carried  through  a  man's  improy- 
ed  lands,  but  where  there  is  a  necessity  for  the  same ;  and  the  value  of 
80  much  of  the  improved  lands  as  shall  be  taken  up  for  the  road, 
shall  be  paid  to  the  owner  out  of  the  county  stock.  What  the  practice 
has  been  under  this  law,  it  is  not  easy  to  determine.  It  has  varied 
much. 

8.  The  allowance  of  6  acres  per  cent,  for  highways  in  the  proprie- 
tary grants,  never  gave  more  than  a  mere  right  of  way.  The  right  of 
property  still  continues  in  the  owners,  who  having  a  mine  on  the  road, 
may  exercise  their  right  of  digging  ore,  leaving  a  passage  of  proper  ex- 
tent. But  the  free  right  of  passage  as  contemplated  by  William  Penn, 
is  negatived  by  the  company,  who  will  suffer  no  one  to  travel  the  pub- 
lic road  unless  he  pays  for  it.  The  reasonableness  of  the  toll  is  of 
no  moment.  The  question  is,  as  to  the  right  of  imposing  it«  A  free 
right  of  way  was  intended  to  bo-  given  to  all  travelers.  Strangers 
are  affected  by  the  claims  of  the  company ;  they  were  not  bound  to 
pay  for  the  repairs  of  roads.  It  is  idle  to  say,  that  a  man  possesses  a 
right,  when  it  is  dependent  on  the  will  of  another.  It  has  always 
been  deemed  an  absurd  thing,  when  the  British  nation  reserved  to 
themselves  the  privilege  of  cutting  logwood  in  Campeachy,  at  the  end 
of  the  seven  yeard  war,  that  they  subjected  themselves  to  pay  for  the 
same  to  the  Spaniards,  who  might  therefore  exact  what  terms  they 
pleased. 

The  6  per  cent  were  introduced  in  lieu  of  the  original  concession  of 
the  proprietaries.  However  equal  and  just  it  might  be  to  carve  roads 
out  of  the  grants  originally,  yet  it  would  be  highly  unreasonable  to  do 
so,  when  large  tracts  are  cut  up  into  parcels ;  as  in  the  vicinity  of 
towns,  where  individuals  have  accommodated  themselves  with  lots  at  a 
great  expense.  The  public  collectively  considered,  cannot  be  tenants 
in  common  with  private  persons  in  lands,  nor  can  they  appropriate 
such  lands  at  their  will  and  pleasure.  The  soil  of  a  highway  belongs 
to  individuals  ;  the  community  have  only  a  right  of  way.  2  Stra.  1004. 

4.  But  admitting,  that  the  legislature  may  appropriate  the 
surplus  lands  for    the  original  purposes,  they  can  have  no  preten- 
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sioDB  to  vest  them  in  corporate  bodies  for  private  emolament.  The 
present  company  can  have  no  claims  superior  to  individuals.  They 
eoDSuIted  their  immediate  interests  when  they  offered  to  make  an  arti- 
ficial road,  and  must  be  resembled  to  applicants  for  a  private  road, 
fbo  are  bound  to  pay  for  the  land,  and  make  amends  for  all  damages. 
It  will  not  be  pretended,  that  the  first  proprietary  ever  intended  this 
allowance  for  roads  as  a  fund  for  speculation ;  nor  will  it  be  denied, 
that  he  meant  them  to  be  as  free  as  the  element  of  air.  He  never 
coQtemplated  an  extinction  of  the  right  of  the  owners  for  private  pur- 
poses, or  to  change  the  character  of  the  original  contract.  If  public 
and  prirate  interests  must  be  combined,  let  it  bo  done  on  the  only 
rational  principle,  of  making  full  compensation  to  the  parties  who  are 
injured  thereby.     Fiat  justitia,  mat  ccelum. 

The  counsel  for  the  defendants,  readily  admitted,  that  private  prop- 
erty could  not,  by  the  terms  of  the  constitution,  be  taken  for  public 
uses  by  the  legislature  without  compensation.  Our  roads  do  not  rest 
on  the  same  footing  as  those  in  England,  and  therefore  cases  from 
the  books  are  perfectly  inapplicable.  Soon  after  the  royal  grant,  the 
proprietary  conceded  that  ^'  great  roads  from  city  to  city  not  to  contain 
less  than  40  feet  in  breadth,  should  be  first  laid  out  and  declared  to 
be  for  highways,  before  the  dividend  of  acres  be  laid  out  for  the  pur- 
ehaflers,"  &c.  It  was  soon  found  that  these  concessions  could  not  be 
executed  as  to  roads,  as  well  as  in  another  instance,  that  the  propor- 
tion of  lands  to  be  laid  out  for  every  purchaser  in  the  first  city,  should 
be  10  acres  for  every  500  acres  purchased.  The  first  vessel  sailed 
from  England  to  Pennsylvania  in  August  1681,  and  arrived  in  October 
following.  It  could  not  be  then  known  what  great  towns  and  cities 
wonld  be  laid  out,  and  hence  a  compliance  with  the  concessions  as  to 
roads  was  rendered  impracticable.  It  became  a  measure  of  necessity 
to  allot  the  dividends  of  lands  to  the  purchasers  immediately ;  and 
therefore,  in  lieu  of  those  concessions,  as  the  case  states,  an  allowance 
of  6  acres  per  cent,  was  made  to  every  grantee  for  highways,  over 
and  above  tixe  quantity  he  contracted  and  paid  for,  by  the  assent  of 
the  proprietary,  and  the  adventurers  and  purchasers.  It  is  now  too  late 
.  to  question  the  validity  of  this  alteration ;  it  was  sactioned  by  early 
laws;  among  others,  by  an  act  passed  at  Newcastle  in  1700,  (1  St. 
Laws,  Append.  87)  and  another  in  Philadelphia  in  1711,  (i&.  39)  in 
the  last  section  whereof  it  appears,  that  no  rent  was  to  be  paid  to  the 
proprietary,  his  heirs  or  assigns,  for  the  allowance  6  per  cent.  It 
iMoeesarily  follows,  that  every  grantee  holds  this  surplus  in  trust  for  the 
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community.  The  owners  of  lands  have  the  osufructarj  benefit  there- 
of, until  the  public  interests  render  it  necessary  that  they  should  sur- 
render it  up  for  its  original  purposes.  Admit  that  large  tracts  ha?6 
been  suddiyided  ;  the  trust  descends  on  every  subdivision,  and  no  person 
has  it  in  his  power  to  change  the  original  tenure.  Every  purchaser  is 
bound  to  know  this  truth ;  and  if  it  has  happened  in  one  or  two  soli- 
tary instances,  that  a  larger  portion  than  6  per  cent,  has  been  exhaus- 
ted for  roads  out  of  an  original  survey,  it  cannot  be  denied  that  the 
chance  is  far  otherwise.  The  clause  in  the  act  of  1700,  relating  to 
improved  lands  being  paid  for  out  of  the  county  stock,  includes  only 
cartways  leading  into  the  great  provincial  or  state  roads ;  but  the  value 
of  the  latter  was  never  at  any  time  paid  to  the  owner.  Ab  to  lands 
occupied  by  private  roads,  they  were  to  be  paid  for  by  the  parties  ap- 
plying for  and  useing  the  same.  1  St.  Laws  290.  It  never  was  con- 
tended that  the  state  held  the  land  as  tenants  in  common  with  the  own- 
ers but  only,  that  they  had  an  undoubted  right  to  resume  the  allowance 
granted  for  highways,  whenever  they  judged  it  expedient  for  the  com- 
mon benefit.  The  powers  exercised  by  the  parliament  of  Great  Britain, 
as  to  highways,  may  be  seen  in  the  statute  of  37  Geo.  3,  c.  78,  by 
referring  to  2  Burn's  Just.  883.  (14th  edit.) 

If  the  legislature  by  the  instrumentality  of  viewers,  can  appropriate 
this  surplus  land  for  public  roads,  have  they  not  the  power  of  con- 
ferring the  same  right  on  a  corporate  body,  in  ease  of  the  public 
treasury?  The  object  of  a  good  road  is  obtained,  and  none  but  those 
who  make  use  of  it,  pay  for  making  it  and  keeping  it  in  repair.  What 
difference  can  it  make  to  the  owners  of  lands,  through  which  it  passes, 
whether  the  road  is  made  by  commissioners  under  a  public  tax,  or  by 
the  turnpike  company?  It  would  be  strange  indeed,  that  the  public 
should  be  called  upon  to  pay  for  land,  originally  intended  as  a  road, 
for  which  the  original  owner  never  paid  any  consideration,  or  quit 
rents  to  the  proprietaries  I 

Shippen,  G.  J.  on  the  last  argument,  desired  the  defendant's  coun. 
sel  to  confine  themselves  to  the  point  of  making  up  the  fences,  where 
they  had  been  thrown  down  by  the  company,  concerning  which,  the 
court  had  great  doubts ;  but  on  the  subject  of  payment  for  the  soil  of 
the  land  over  which  the  road  passed,  the  coutt  were  perfectly  satisfied. 

The  plaintiff  has  contended,  that  the  company  are  not  only  bound 
to  pay  the  owner  for  the  right  of  soil,  the  right  of  passage,  the  stones 
and  gravel  in  the  track  of  the  road,  but  are  obliged  to  make  new 
fences  for  him  on  both  sides  of  the  road,  where  it  passes  through  his 
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old  fields !  This  would  be  more  greyious  to  the  stockholders  than  snb- 
jeedng  them  to  pay  for  the  land  itself,  occapied  as  a  road.  \  For  the  same 
principle  which  would  compel  them  to  make  new  fenceSi  must  operate 
to  keep  them  perpetually  in  repair. 

The  company  have  no  hesitation  in  declaring,  that  they  feel  them« 
idTes  bound  to  pay  for  stone,  gravel  and  other  materials  in  the  vicinity 
of  the  route,  and  to  repair  any  breaches  they  may  make  in  inclosures 
contiguous  and  near  thereto,  and  also  to  make  amends  for  any  damages 
one  to  any  real  improvements  on  the  track  of  the  road,  such  as  pros- 
tntiDg  buildings,  cutting  down  fruit  trees,  &c.  but  they  cannot  consider 
themselves  liable  to  put  up  fences,  where  the  road  goes  though  an  in- 
elorare,  either  under  the  spirit  or  words  of  the  incorporating  act.  As 
to  Btone,  gravel,  sand  or  earth,  found  on  the  track  of  the  road,  they 
certainly  are  not  bound  to  pay,  if  they  are  not  compellable  to  pay  for 
the  land  itself,  being  considerd  as  public  property.  The  word  there, 
in  the  close  of  the  9th  section,  necessarily  refers  to  the  adjacent  lands  : 
for  it  is  said,  on  tender  of  the  appraised  value,  the  company  may  dig, 
take  and  cany  away  any  stone,  A;c.  To  carry  away  materials  to 
boused  for  maJcing  the  road,  from  the  road  itself,  would  be  a  strange 
ahsordity. 

The  difficulty  arises  from  the  introduction  of  the  term  improvements, 
in  the  9th  section.  If  it  had  been  inserted  in  the  section  preceding, 
no  doubt  could  have  remained,  as  will  be  seen  by  examining  the  several 
clanses  of  the  act. 

The  2d  section  gives  a  general  capability  to  the  company  to  purchase 
huida.  They  might  have  occasion  for  a  greater  width  of  ground  than 
50  feet,  and  hence  the  supplement  of  the  17th  April  1795,  was  passed, 
aothorizing  thom  to  purchase  additional  ground,  where  no  former  road 
had  been  laid  out,  but  so  as  not  to  exceed  68  feet.  1  St.  Laws,  751. 

It  has  been  properly  observed  by  the  plaintiff's  counsel,  that  the  ex- 
pNBsions  in  the  8th  section,  afford  a  clue  to  the  construction  of  the 
iMeeding  section.  The  8th  section  gives  a  power  to  enter  generally 
npon  lands,  A;c.,  ^^  in,  through  and  over  which  the  intended  turnpike  may 
be  thought  proper  to  pass,  and  to  examine  the  ground  most  proper  for 
the  purpose,"  kc.  It  is  not  confined  to  the  track  of  the  road.  The 
^  section  allows  the  range  of  the  neighborhood  for  materials  ;  it  drops 
the  material  word  through,  and  introduces  the  additional  words  contigu- 
ous and  near.  In  and  over,  more  properly  refer  to  the  body  of  the  land. 
Bepairing  any  breaches  they  make  in  the  inclosures  thereof,  must  relate 
to  adjacent  lands.  To  repair,  ex  vi  termini^  signifies,  to  amend  or 
^fit  If  the  road  crosses  a  field,  and  a  few  panels  of  fence  are  removed, 

Vol.  m.  24 


870  CASES  IN  THE  SUPREME  COURT  [1802 

to  affect  a  passage  through  it,  the  repairing  the  breach  or  re-instat- 
ing  the  fence,  woald  defeat  the  object,  by  preventing  a  passage.  Mak- 
ing new  fences  cannot  be  said  to  be  repairing  old  ones,  without  the  ut- 
most impropriety.  To  avoid  this  objection,  our  adversaries  recur  to 
what  they  call  the  essence  of  the  provision  ;  that  is,  they  change  the 
real  meaning  of  a  word,  in  order  to  infer  a  conclusion  not  warranted 
by  the  act.  If  the  legislature  had  intended  the  company  should  make 
new  fences,  in  instances  like  the  present,  would  they  not  have  said  so 
expressly,  and  further  have  described  the  species,  whether  post  and 
rail  or  worm  fences  ?  But  by  our  assigning  the  words  in  question  to 
the  adjacent  lands,  a  correct  meaning  may  be  given  to  every  expression. 
To  obtain  materials,  it  may  be  necessary  that  the  company  should  enter 
into  inclosurera  in  the  vicinity  of  the  road ;  and  in  such  cases,  they  must 
give  notice  of  their  intention,  do  as  little  damage  as  possible,  repair 
breaches  which  they  may  have  made  in  fences,  make  amends  for  dama- 
ges to  improvements,  and  pay  the  appraised  value  of  any  stone,  gravel, 

c,  which  they  may  dig,  ^ke  and  carry  away,  for  making  or  repair- 
ing the  road. 

The  removal  of  a  fence  on  the  track  of  the  road,  has  been  swelled 
into  a  monstrous  damage.  But  it  is  not  damnum  absque  injuria^ 
Would  not  the  legislature  and  every  rational  person  conclude,  that  the 
lands  of  individuals  are  increased  in  value,  by  a  good  and  premanent 
road  passing  through  them  ?  When  a  road  of  so  much  general  impor- 
tance was  intended  to  be  made  for  the  community,  eveiy  incidental 
power  of  completing  it,  must  be  supposed  to  be  conferred  on  the  turn- 
pike company.  Their  right  to  dig  the  soil  on  the  track,  shape  it  and 
use  the  materials  found  thereon,  without  making  payment  to  individuals, 
can  scarcely  be  doubted.  If  however  the  court  should  be  of  opinion, 
that  swinging-gates  or  any  other  device,  which  may  conduce  to  the  ease 
ef  individuals,  through  whose  grounds  the  road  passes,  may  be  con- 
trived,  so  as  not  to  be  deemed  nuisances,  or  interfere  with  the  great 
design  of  a  turnpike  road;  the  company  are  perfectly  disposed  to  meet 
the  recommendation  of  the  court. 

The  form  of  the  action  appears  objectionable.  It  is  trespass  qtuire 
clausum /regit ;  but  the  more  proper  species  of  suit,  would  be  a  spe- 
cial action  on  the  case.  If  the  law  is  not  unconstitutional,  the  defen- 
dant was  justifiable  in  his  entry  on  the  lands  by  the  8th  section  of  the 
act.  To  construe  the  superintendant  and  workmen  of  the  company  as 
trespassers,  by  entering  on  the  track  of  the  road,  and  overlaying  it  with 
stone,  or  throwing  down  a  fence  erected  across  the  route,  the  road 
would  be  at  once  annihilated.  But  we  wish  a  decision  on  the  merits 
of  the  case. 


1802]  OF  PENNSYLVANIA.  371 

SUppen,  0.  J.  now  delivered  the  opinion  of  the  coart ;  but  Yeates, 
J.  being  a  stockholder  in  the  company,  took  no  part  in  the  decision. 

This  is  an  action  of  trespass  brought  against  the  superintendant  of 
the  artificial  road,  leading  from  Philadelphia  to  Lancaster,  called  the 
Tanipike  Road,  for  entering  on  the  cleared,  tilled  and  enclosed  lands 
of  the  plaintiff,  situate  in  the  county  of  Chester,  and  digging  up  the 
said  land  for  a  certain  distance,  and  •overlaying  the  same  along  the 
route  or  track  of  the  said  road  with  stone  and  gravel,  and  for  throwing 
down  the  inclosure  or  fence  of  the  plaintiff  over  and  across  the  said 
route  or  track,  without  having  made  any  compensation  for  the  said 
land,  and  for  the  injury  done  to  his  improvements. 

The  question  turns  partly  upon  the  validity,  and  partly  on  the  true 
eoQstraciion  of  the  act  of  assembly  of  the  9th  April  1792,  impoweriug 
the  turnpike  company  to  make  this  artificial  road. 

The  validity  of  the  act  is  impeached  by  its  being  repugnant  to  the 
eoDB&itution  of  Pennsylvania,  which  directs,  that  no  man's  property 
shall  be  taken  for  public  use,  without  his  own  consent,  or  that  of  his 
l<^al  representatives,  nor  without  compensation. 

To  this  it  is  answered,  that  the  road  or  track  of  the  road,  running 
through  the  plaintiflPs  was  not  his  separate  property,  for  that  he  held 
it  as  a  trustee  for  the  public,  under  the  grant  of  the  late  proprietaries 
of  Pennsylvania,  in  which  he  was  allowed  beyond  the  quantity  of  land 
actually  purchased  and  paid  for,  6  per  cent,  for  roads  and  highways. 
H^This  will  lead  us  to  consider  the  different  kinds  of  lawful  roads  and 
Ughways  in  Pennsylvania.  There  are,  and  have  been  for  a  great  lenght 
of  time,  three  different  kinds  of  roads :  1st,  The  great  provincial 
roads,  called  in  the  act  of  1700,  the  "  king's  highways  "  or  "public 
roads,"  which  were  laid  out  by  order  of  the  governor  and  council.  2d, 
The  roads  or  cartways  leading  to  such  great  provincial  roads  laid  out  by 
Order  of  the  justices  of  the  county  courts,  after  a  return  of  certain 
tiewers,  that  the  same  was  necessary  for  the  convenience  of  the  pub- 
lic;, such  parts  of  these  roads  as  run  through  any  man's  improved 
grounds  were  to  be  paid  out  of  the  county  stock.  The  3d  kind  were 
called  private  roads,  likewise  laid  out  by  order  of  the  county  court,  on 
the  application  of  any  persons  for  a  road  to  be  laid  out  from  or  to 
their  plantations  or  dwelling  places,  to  or  from  the  highway.  The  im- 
proved grounds  through  which  these  roads  were  run,  were   directed  to 

be  paid  for  by  those,  at  whose  request,  and  for  whose  use  the  same  were 
laid  out. 

As  to  the  first  of  these  roads,  called  in  the  act  the  king's  highways  or 
public  roads,  they  were  one  of  the  objects  of  what  is  called  concessions. 
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ibade  by  tihe  first  proprietor  William  Penn,  to  those  original  pnrchssers 
in  England,  bj  whose  assistance  he  expected  to  found  the  colonj. 
Bj  this  instramenty  dated  the  11th  tTuIy  1681,  it  if  as  agreed,  that 
when  the  adventurers  should  arrive  here,  a  certain  quantity  of  land 
or  grouud-plat  should  be  laid  out  for  a  large  town  or  city,  upon  the 
river  Delaware  ;  that  every  purchaser  should  by  lot  have  so  much  land 
therein,  as  would  answer  to  the  proportion  which  he  had  bought  in  the 
country.  But  previously  to  laying  the  dividends  for  each  purchaser, 
it  was  directed,  that  the  surveyors  should  lay  out  the  great  roads  from 
city  to  city,  orto  great  towns,  as  well  as  the  streets  in  such  great  towns 
or  cities.  The  grounds  to  be  occupied  by  these  great  roads  and  streets, 
were  evidently  to  be  out  of  the  proprietor's  lands  alone.  On  the  ar- 
ival  of  the  adventurers  in  this  country,  it  was  found  very  practicable 
to  lay  out  streets  in  one  great  city,  which  was  accordingly  done ;  bat 
quite  impracticable  to  lay  out  the  great  roads  or  highways  from  city,  to 
city  as  only  one  ci^  was  then  contemplated.  But  as  such  great  roads 
were  to  be  laid  out  over  the  land  of  the  proprietor  alone,  and  the  purcha- 
sers were  not  to  contribute,  it  was  at  length  agreed  and  sanctioned  by  the 
the  early  laws  of  the  province,  that  in  lieu  of  the  impracticable  plan  set- 
tled in  England,  there  should  be  an  additional  quantity  of  land  granted 
to^each  purchaser  without  price  or  rent,  to  enable  him  to  contribute  with- 
out loss  to  such  public  roads  as  should  thereafter  be  found  necessary  tot 
the  use  of  the  inhabitants.  In  this  plan  there  was  evidently  a  chanee, 
that  the  purchaser  might  be  either  a  gainer  or  loser  in  the  event,  as  it 
was  then  and  would  probably  continue  for  a  long  time  uncertain,  how 
much  of  each  man's  land  would  be  found  necessary  for  such  public  roads. 
The  quantity  of  6  per  cent,  was  however  fixed  as  the  permanent  quan- 
tity to  be  added  to  every  man's  land  for  that  purpose  ;  and  from  that 
early  period  to  the  present  time,  no  grant  has  been  made  either  by  the 
proprietaries  or  the  commonwealth,  without  this  addition  of  6  per  cent, 
expressly  for  the  purpose  of  contributing  to  the  establishing  die  roads 
and  highways.  It  is  true,  that  it  is  not  for  these  great  roads  alone, 
that  they  are  to  contribute,  as  but  few  of  them  are  necessary ;  but,  by 
the  law  of  1700,  although  a  compensation  is  directed  to  be  made  for 
the  improved  land  of  any  person,  through  which  the  second  species 
of  roads  or  cartways  are  run,  yet  as  to  the  woodland  or  unimproved 
grounds,  there  is  no  compensation  to  be  made,  evidently  contemplating 
tjioir  liabili^  to  contribute  on  account  of  the  additional  6  per  cent, 
granted  them  to  supply  the  roads  and  highways.  Although  in  this 
early  arrangement,  there  might  be  a  chance  that  certain  purchasers  might 
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be  obliged  to  contribute  more  than  the  6  per  cent  to  the  roads,  yet  it 
might  possibly  have  been  foreseen,  that  scarce  any  instance  of  that 
would  occur,  without  an  equivalent  likewise  accruing  to  the  purchaser, 
from  the  vicinity  of  such  public  roads  to  their  buildings  and  improve- 
ments. 

Even  in  the  latter  law,  establishing  private  roads,  the  legislature  ap- 
pears to  have  contemplated  the  same  liability  in  the  purchasers  to  con- 
tribute the  roads,  the  allowance  to  be  made  by  those  who  use  the  road 
being  expressly  confined  to  the  improved  lands,  through  which  such 
roads  run,  considering,  that  though  they  ought  to  be  paid  for  what  by 
their  labor  they  had  made  valuable,  yet,  as  to  the  land  which  lay  in  a 
itate  of  nature,  they  were  bound  to  contribute  as  much  of  it,  as  by  th^ 
lavs  of  the  country,  were  deemed  necessary  for  the  public  convenience. 
If  then  as  to  these  inferior  kinds  of  roads,  the  legislature  has  sanctioned 
tlie  original  idoa,  can  it  be  doubted,  that  with  regard  to  the  great  provin- 
cial roads,  being  of  so  much  more  general  utility,  they  should  be  ex- 
empted from  a  proportionable  contribution  ? 

We  cannot  therefor  consider  the  legislatures  applying  a  certain  por- 
tion of  every  man's  land  for  the  purposes  of  laying  out  public  roads 
and  highways,  without  compensation,  as  any  infringement  of  the  con- 
stitation;  such  compensation  having  been  originally  made  in  each 
porehaser's  particular  grant.  But  it  is  objected,  that  even  if  the  leg- 
islature might  do  this  themselves,  yet  they  could  not  grant  the  right  of 
doing  it  to  individuals  or  a  corporate  body  for  their  own  emolument, 
80  as  to  deprive  the  inhabitants  or  travelers,  of  the  free  use  of  the 
road,  by  imposing  tolls,  or  other  restrictions  in  the  use  of  it.  To  this 
it  may  be  answered,  that  such  an  artificial  road,  being  deemed  by  the 
legislature  a  matter  of  general  and  public  utility,  and  considering  that 
it  was  not  to  be  effected  but  at  a  considerable  expense,  and  that  the 
ezpense  could  not  be  defrayed,  nor  expected  to  be  defrayed  in  the  or- 
dinary way,  by  the  inhabitants  of  the  several  townships  through  which 
Ae  road  was  to  run,  they  devised  this  mode  of  accommodating  the 
pablie  with  such  a  road  at  the  expense  of  private  individuals,  who  from 
a  prospect  of  deriving  some  small  profit  to  themselves,  might  be  in- 
duced to  do  it ;  it  was  immaterial  to  the  public  whether  it  was  done  by 
s  general  tax  to  be  laid  on  the  people  at  once,  or  by  tho  gradual  pay- 
ment of  certain  specified  sums  by  way  of  toll  on  those  who  used  the 
road  only,  the  latter  being  considered  as  the  most  equal  mode  of  de- 
fraying the  charge  of  making  and  keeping  such  road  in  repair.  For 
ilthoagh  every  man  has  a  right  to  the  free  use  of  a  public  road,  yet 
every  member  of  the  community  may  be  taxed  for  making  that  road, 
in  any  manner  that  the  legislature  may  think  reasonable  and  just. 
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There  has  been  great  difference  of  opinion  at  the  bar,  as  to  the  M 
section  of  the  act  I  have  not  been  withoat  mj  doubts,  but  have  at 
length  satisfied  my  mind  as  to  the  construction  of  it.  The  words  in, 
over,  contiguous,  and  near,  to  the  route  and  track  of  the  intended  road, 
appear  to  me  to  include  both  the  track  of  the  road,  and  the  adjacent 
laods ;  and  that  the  words  repairing  the  breaches  they  make  in  the  in- 
closures  thereof,  and  making  amends  for  any  damages  that  may  be 
done  to  any  improvements  thereon,  likewise  relate  to  both  ;  but  may 
be  satisfied  without  obliging  the  company  to  erect  new  fences  on  each 
side  of  the  road.  The  general  breaches  of  inclosure  would  certainly  be 
in  cases,  where  the  fences  run  across  the  intended  road,  and  these  could 
not  be  re- erected.  But  there  might  be  a  necessity  for  taking  down 
fences  that  run  lengthwise  along  the  track  of  the  road.  It  not  having 
been  unusual  in  miming  roads  and  laying  out  townships,  in  order  to 
avoid  as  much  as  possible  the  doing  injury  to  the  neighborhood,  to 
run  the  roads  in  the  line  of  two  neighboring  tracts,  the  legislature 
might  reasonably  suppose  such  instances  might  occur  in  opening  this 
road ;  and  it  was  therefor  proper  to  oblige  the  company,  to  re-erect 
the  fences  by  the  side  of  the  road.  The  word  repairing  seems  not  to 
carry  the  idea  of  new  erections,  but  restoring  what  had  been  prostrated. 

In  opening  other  roads,  public  and  private  of  any  length,  it  conld 
scarcely  be  avoided  in  many  instances  to  lay  open  to  inclosures ;  but 
it  has  never  been  contended,  that  either  the  county  or  private  peti- 
tioners were  obliged  to  repair  them,  by  erecting  new  fences  on  the  sides 
of  the  roads.  The  members  of  the  legislature  must  have  known  this, 
and  would  therefore  if  they  had  meant  it  in  this  case,  have  provided 
for  it  in  express  words.  The  truth  is,  that  it  has  been  considered,  that 
the  running  of  a  road  through  a  man's  land  confers  such  a  benefit  on 
him,  as  fully  compensates  bim  generally,  for  the  expense  of  fencing 
his  land  anew. 

I  observed  before,  that  the  words  in,  over,  contiguous  and  near,  to  the 
track  of  the  road,  extended  m  well  to  the  road  itself,  as  to  the  adja- 
cent ground  from  whence  the  materials  were  to  be  procured,  and  to  the 
damage  done  to  the  inclosure  ;  so  likewise  I  consider  it  to  extend  to 
both,  as  to  making  amends  for  any  damages  done  to  the  improvements 
thereon.  And  it  has  in  any  case  been  found  necessary  to  pull  down 
houses,  destroy  orchards,  or  spoil  grain  in  the  track  or  roate  of 
the  road,  the  company  are  undoubtedly  bound  to  make  compensation  to 
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&e  owners,  as  well  as  the  adjacent  groands  from  whence  they  are  to 
collect  the  materials.  In  the  present  case  no  such  damage  is  found. 
And  on  the  whole  case,  it  is  oar  unanimous  opiaion,that  judgment  should 
be  entered  for  the  defendant. 

Brackenridge,  J.  subjoined,  that  it  erer  had  been  his  decided  opin- 
ion, that  in  all  cases  of  roads  laid  out  by  order  of  the  county  courts, 
where  they  had  been  carried  through  a  man's  improved  lands,  the  soil 
of  the  land  was  not  to  be  valued  and  paid  for  either  by  the  county  or 
the  petitioners,  but  merely  the  improvements.  This  appeared  clear 
to  him  ex  vi  termini ;   and  no  valuation  is  to  be  made  of  woodland. 


i*-»- 


Loms  Crousilla^t  against  Josbph  Ball. 

[S.  C.  4  Ball.  294.] 

Letter  from  a  captain   to  his  owner  cannot  be  received  on  the  part  of  the  owner  as 

proof  of  property  shipped,  without  invoices  or  bills  of  lading. 
OiptaiD's  protest  is  evidence  on  a  policy  of  insurance. 
Abroker  on  eflfectin^r  a  policy,  is  a^ent  of  both  parties  and  notice  of  an  abondonment 

to  him  is  sufficient  to  charge  the  insurer, 
is  between  insurer  and  insured,  the  decree  of  a  foreign  court  of  Admiralty  is  concltt- 

rire  only,  where  warrantees  are  inserted  in  the  policies. 
Policies  in  time  of  peace  coptinue  though  a  war  breaks  out ;  but  the  insured  must  not 

do  any  thing  which  will  add  to  the  risk  of  the  insurer. 
Go  norr.  stating  a  loss  by  capture,  there  can  be  no  recovery  on  the  barratry  of  the 

mister;  and  wherein  a  special  verdict  the  jury  have  found  certain  misconduct  of 

the  master  the  court  will  not  infer  that  the  risk  of  the  insurer  was  increased  thereby. 

This  was  an  action  on  a  policy  of  insurance,  dated  29th  December 
1792,  on  goods  on  board  the  brigantine  Sophia,  Qeorge  Price,  master, 
from  Philadelphia  to  New  Orleans,  and  from  thence  back  to  Philadel- 
phia, with  liberty  to  touch  and  trade  both  on  her  outward  and  home- 
w&rd  passages  at  one  port  in  Hispaniola,  upon  all  lawful  goods  and 
merchandize  loaden  or  to  be  loaden ;  warranted  free  from  any  charge, 
damage  or  loss  which  may  arise  in  consequence  of  a  seizure  or  deten- 
tion of  the  property  for  or  on  account  of  illicit  or  prohibited  trade. 
The  defendant  underwrote  200/.  on  the  policy  at  a  premium  of  12/. 
The  declaration  stated  a  loss  by  capture. 

It  appeared  on  the  trial  in  December  term  last,  that  the  plaintiff 
was  the  owner  of  the  vessel,  and  had  property  on  board  to  the  amount 
of  the  sums  insured.  The  captain  was  consignee  of  the  cargo  to  New 
Orleans  and  Port  au  Prince.  The  policy  was  subscribed  in  the  time 
ef  peace,  but  France  declared  war  against  Great  Britain  on  the  1st 
Febroary  1793.  The  captain  received  on  board  divers  quantities  of 
Weet  India  produce  from  French  inhabitants  of  St.  Domingo,  which 
had  false  marks,  being  generally  marked  L.  0.,  and  covered  them  as 
American  property.  He  cleared  out  at  Port  au  Prince  on  the  18th 
Jane  1793,  and  next  day  was  captured  by  a  British  privateer  schooner 
called  the  Little  Ann,  and  carried  into  Jamaica,  where  on  the  11th 
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July  f  oUowiDg,  the  brig  and  cargo  were  libelled  as  prize,  as  belonging 
to  Frenchmen,  or  persons  residing  in  the  territories  of  France.  The 
captain  filed  a  claim  for  his  owner.  On  the  preparatory  proofs  in  the 
Admiralty,  he  swore,  that  all  the  cargo  belonged  either  to  the  plaintiff 
or  himself,  except  8  barrels  of  coffee,  and  that  he  had  signed  no  bills 
of  landing  for  the  cargo.  He  gave  no  account  of  his  sales  at  New  Or- 
leans or  St.  Domingo,  or  any  proof  of  the  property  bought  for  his  owner ; 
nor  were  any  invoices  or  bills  of  landing  at  either  place  produced. 
He  afterwards  made  a  second  oath,  differing  from  his  former,  and  at- 
tempting to  explain  what  he  had  at  first  asserted.  After  the  brig  was 
brought  into  port,  three  bags  of  papers  were  found  secreted  in  her  run, 
and  several  bills  of  lading  signed  by  the  captain  were  discovered.  The 
judge  on  the  6th  November  1798,  pronounced  his  definitive  decree,  as 
follows :  *^That  the  several  goods,  wares  and  merchandize,  slaves  and 
effects,  libelled  against  in  this  cause  taken,  &c.  were  and  are  good  and 
lawful  prize,  and  that  the  said  goods,  Slc,  be  confiscated  and  condemn- 
ed to  our  sovereign  lord,  the  king,  to  the  use  of  the  commander,  his 
owners,  officers,  seamen  and  mariners,  of,  &c.  relators  in  this  cause, 
and  that  the  same  be  sold,  &;c.  That  the  said  George  Price,  as  the 
claimant  of  the  several  goods,  &c.  condemned  as  aforesaid,  or  of  the 
greatest  part  thereof,  be  condemned  in  the  costs  of  the  said  relators, 
occasioned  by  the  said  claim.  That  the  said  brig  be  and  is  thereby 
acquitted  and  discharged  from  the  seizure  thereof ;  and  that  the  same 
be  restored  to  the  said  George  Price,  the  claimant  thereof,  on  behslf 
of  the  said  Louis  Crousillat.  And  it  appearing  from  the  examinations 
taken  in  the  cause,  and  from  the  bills  of  lading  and  other  papers 
lodged  in  manner  aforesaid,  that  the  said  George  Price,  in  his  con- 
duct as  master  of  the  said  brig  and  as  a  neutral  subject,  had  not 
observed  a  fair  and  proper  neutrality  in  carrying  the  said  cargo,  that  he 
or  the  said  Louis,  as  owner,  was  not  entitled  to  any  freight  for  the 

goods,  &c.  condemned  as  aforesaid,  and  therefore  the  same  was  dis- 
allowed.*' 

From  this  decree  an  appeal  was  entered. 

On  the  27th  January  1794,  the  plaintiff  sent  a  letter  to  John  Taylor, 
the  broker,  at  whose  office  the  insurance  was  effected,  desiring  him  to 
inform  the  underwriters  of  his  abandonment  of  the  cargo,  and  referring 
him  to  the  captain's  protest  and  copy  of  the  admiralty  proceedings  in 
Jamaica.  It  did  not  appear  expressly  that  the  defendant  received  no- 
tice hereof,  but  he  and  the  other  underwriters  had  a  meeting  shortly 
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ifter  on  the  subject  of  the  loss.  The  insurers  having  thirty  days  to 
l^ay  in  case  of  a  loss,  by  the  terms  of  the  policy,  gave  no  answer  on 
being  notified  of  the  protest  and  cession,  as  was  proved  to  be  custom- 
vj  in  such  cases  ;  and  the  plaintiff  prosecuted  his  appeal  in  Great 
Britain  without  consulting  them,  whe^e  on  the  9th  December  1894,  the 
decree  of  the  admiralty  court  was  affirmed  by  the  Lords  Commissioners 
of  Appeal,  except  as  to  the  costs,  which  were  remitted. 

The  present  suit  was  brought  to  March  term  1796. 

A  question  of  evidence  arose  on  the  trial.  Certain  letters  received 
bj  the  plaintiff  from  his  captain,  dated  at  New  Orleans  and  Port  au 
?riDce,  were  offered  in  evidence  to  show  in  what  manner  the  cargo 
bad  been  shipped,  and  by  whom  the  particulars  were  owned.  The  de- 
f^dant's  counsel  objected  that  the  captain  was  the  plaintiff's  immediate 
agent  and  consignee  at  both  places.  It  was  not  a  mercantile  case, 
wherein  there  should  be  a  relaxation  of  the  strict  rules  of  law,  on  any 
ground  of  presumed  necessity.  He  ought  to  have  been  examined  upon 
a  commission,  and  have  shown  his  invoices  and  bills  of  lading.  The 
plaintiff  answered,  that  the  captain  had  subscribed  no  bills  of  lading, 
bat  that  his  letters  were  substantially  the  same  thing,  his  signature  be- 
bg  verified.  A  bill  of  lading,  with  the  captain's  oath  that  the  articles 
were  on  board,  are  proof  of  interest.  1  Espin.  Rep.  373.  Property 
in  a  cargo  proved  by  a  bill  of  parcels  from  abroad,  and  a  receipt  thereon, 
ike  hand-writing  being  proved.  2  Stra.  1127.  But  the  court  ruled 
that  the  letters  could  not  be  received  in  evidence  without  the  utmost 
danger.  Invoices  and  bills  of  lading  are  the  usual  modes  of  proving 
property,  of  which  no  seaman  is  ignorant,  though  they  are  not  exclu- 
UTelj  80.  As  well  might  the  letters  of  the  owner  himself  be  produced 
to  prove  the  property  in  the  goods  shipped,  as  those  of  his  agent  and 
consignee.  We  go  further  than  the  courts  of  Westminster  Hall,  in  al- 
lowing the  captain's  protest  to  be  received  in  evidence  in  all  cases  of 
insorance.  But  in  England  it  is  refused,  unless  under  certain  special 
circumstances  in  late  cases.  7  Term  Rep.  158.  2  Espin.  Rep.  490. 

It  was  also  contended,  that  notice  of  the  abandonment  to  the  broker 
did  not  charge  the  underwriter,  unless  it  was  traced  to  him  also.  The 
defendant  urged  that  the  broker  was  the  agent  of  the  assured,  being 
employed  by  him.  Lex  Mercat.  Red.  456.  Wesk  65,  §  8.  The  local 
circumstances  of  both  countries  do  not  disagree  in  this  particular.  If 
the  broker  omits  to  do  his  duty,  he  and  not  the  insurer  is  responsible. 
[An  eminent  insurance  broker  was  examined  to  this  point,  who  also 
U8erted,  that  though  by  the  silence  of  the  insurer,  on  receiving  notice 
of  the  abandonment,  he  accedes  thereto,  yet  he  does  not  thereby  em- 
power the  assured  to  proceed  on  the  appeal ;  and  if  the  latter  goes  on 
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without  the  authority  of  the  former,  it  is  at  his  own  risk.  But  another 
broker  of  considerable  experience  was  of  opinion  that  the  assured  gen- 
erallj  went  on  with  their  appeals,  on  receiving  no  answer  from  the  in- 
surer, and  the  assured  were  deemed  bound  to  prosecute  their  appeals  in 
proper  cases.]  The  offer  of  the  cession  made  and  not  agreed  to,  might 
be  relinquished  bj  the  insured,  when  he  prosecuted  his  appeal.  To 
prosecute  it  without  the  concurrence  of  the  underwriters,  and  jet  charge 
them  with  the  costs,  is  hi&;hlj  absurd.  If  the  abandonment  is  accept- 
ed, the  insured  have  nothing  further  to  do  with  the  property.  If  other- 
wise, they  may  elect  either  to  proceed  against  the  underwriters,  or  pros* 
ecute' their  appeal.  The  clause  to  labor,  &c.  in  the  policy,  relates  onlj 
to  acts  done  before  abandonment.  The  acts  of  the  captain  shall  not 
prejudice  the  right  of  abandonment.  1  Term  Rep.  608. 

On  the  other  hand  it  was  insisted,  that  though  the  broker  was  origi- 
nally applied  to  by  the  insured,  yet  in  the  progress  of  the  business,  he 
becomes  the  agent  of  both  parties.  This  is  the  general  idea,  and  one 
striking  circumstance  proves  it,  thfit  in  insurances  of  property  no  one 
ever  counted  on  the  accountability  of  the  broker.  Whether  an  agree- 
ment be  made  by  the  parties  personally,  or  by  a  broker  mutually  em- 
ployed, it  is  equally  binding.  1  Dall.  420.  In  the  Supreme  Court  of 
the  United  States,  Duncan  v,  Goates,  Judge  Chase  held  that  a  verbal 
notice  of  abandonment  to  an  insurance  broker  was  sufficient.  Demand- 
ing payment  as  for  a  total  loss  is  equivalent  to  abandonment ;  said  by 
the  couDsel  on  one  side  and  not  denied  by  the  other  or  the  court.  8 
Term  Rep.  273.  But  the  plaintiff  is  under  no  necessity  of  relying  on 
this  point,  since  notice  to  the  defendant  himself  of  the  abandonment 
may  fairly  be  inferred  from  his  meeting  the  other  underwriters,  to  con- 
sult on  the  loss,  immediately  after  the  date  of  the  letter  of  the  27th 
January  1794.  A  relinquishment  of  the  abandonment  will  not  be  im- 
plied against  the  express  declared  intention  of  the  party  in  the  act  of 
cession. 

The  court  were  of  opinion,  that  though  the  broker  in  the  first  in- 
stance might  with  the  strictest  propriety  be  deemed  the  agent  of  the 
party  employing  him,  yet  when  the  policy  is  affected,  he  necessarily 
becomes  the  agent  of  both  parties.  He  receives  the  premium  for  the 
underwriters,  and  settles  the  proportional  quotas  in  case  of  a  loss.  In 
the  reason  of  the  thing,  founded  on  common  experience,  a  notice  of 
abandonment  to  him  must  be  sufficient.  The  costs  of  the  appeal  may 
be  involved  in  the  other  point,  about  which  the  the  brokers  have  dis- 
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agreed,  bat  the  relinqaishment  of  the  abandonment  cannot  be  implied 
luder  the  circumstances  of  this  case. 

It  was  urged  as  a  ground  of  defence^  that  the  decrees  of  the  admir- 
alty courts  in  Jamaica  and  Great  Britain  precluded  the  plaintiff  from 
recoYerj.  The  sentence  of  a  court  of  admiralty,  binds  all  the  world 
as  to  every  thing  contained  in  it.  Where  the  condemnation  goes  upon 
the  ground  that  the  vessel  was  not  neutral,  it  is  conclusive  evidence. 
Parke,  403.  (  1st  edit. )  This  fully  appears  from  the  cases  of  Barzil- 
lay  V.  Lewis,  cited  lb.  410,  and  Saloucci  v.  Woodmass.  lb.  418.  ' 
Wherever  the  sentence  is  general  and  no  special  ground  is  stated,  it  will 
he  conclusive  and  binding,  and  other  courts  will  not  assume  the  ofBce 
of  reviewing  the  proceedings  of  a  forum,  having  competent  jurisidiction 
of  the  subject  matter.  lb.  417.  Where  property  has  been  condemned 
as  lawful  prize,  without  expressing  a  ground,  it  will  refer  t6  the  libel. 
Prizes  are  acquistions  Jure  belli.  Doug.  585,  591.  And  in  the  Su- 
preme Court  of  the  United  States,  in  February  term  1800,  Yassev. 
Tingey,  Judge  Washington  observed,  that  prize  was  property  taken 
from  an  enemy  jure  belli.  Here  the  decree  condemns  the  cargo, 
either  as  wholly  belonging  to  French  citizens,  enemies  of  Britain,  or 
that  a  part  of  it  being  clearly  ascertained  to  be  French,  and  blended 
with  other  property  about  which  there  was  no  credible  proof,  and  the 
captain  having  grossly  perjured  himself  in  material  facts  with  a  design 
todisguise  and  conceal  the  truth,  the  judge  found  it  out  of  his  power  to 
diseriminate,  and  condenmed  the  whole  in  one  mass.  There  is  nothing 
dabious  in  the  sentence.  It  rests  not  on  foreign  ordinances,  contraven- 
ing the  law  of  nations.  It  ascertains  that  the  cargo  belonged  to  the 
enemies  of  Great  Britain,  whereas  the  plaintiff's  property  was  insured 
as  Amercian.  Of  what  moment  then  can  it  be,  that  there  is  no  warranty 
that  it  was  American  property  ?  It  was  represented  as  such,  and  by 
the  sentence  in  the  admiralty,  it  is  found  to  be  otherwise,  to  which  im« 
plieit  credit  is  to  be  given.  The  case  of  Christie  v.  Secretan,  8 
Term  Rep.  192,  will  be  cited  against  us.  The  point  there  determined,  was 
that  an  American  vessel,  ivhich  the  broker  refused  to  warrant,  having 
all  the  docuroentf}  on  board  required  by  the  treaty  between  France  and 
America,  but  not  having  the  IloU  d,  Equipage  required  by  the  French 
ordinance,  and  being  afterwards  condemned  in  Nantes,  the  insured  had 
bright  to  recover. 

The  planitiff  answered,  that  the  ground  of  condemnation  did  not  ex- 
pressly appear  by  the  sentence,  and  therefore  he  was  not  concluded 
hereby.  All  the  decisions  settle  a  material  differance  between  poll* 
cies  with,  and  without  a  warranty.  Whatever  solidity  there  may  be  in 
the  distinction,  considered  upon  principle,  it  certainly  has  obtained  ; 
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and  in  all  the  cases  wherein  the  decrees  of  foreign  courts  of  admiralty 
have  precluded  the  insured  from  recovery,  there  have  uniformly  been 
warranties.  Lord  Chief  Justice  Eenyon  asserts  this  to  be  the  law  in 
the  case  cited.  8  Term  Rep.  196.  And  where  a  loss  has  been  proved 
by  the  insured,  the  burthen  is  thrown  on  the  insurer,  to  show  why  he 
should  not  be  responsible  for  the  loss.  lb.  197.  Per  Grosse,  Jost. 
And  of  this  opinion  was  the  court. 

The  defendant's  counsel  admitted,  that  a  policy  subscribed  in  time 
of  peace,  continued  binding  though  a  war  should  break  out ;  but  for- 
ther  insisted,  that  there  was  an  express  warranty  against  illicit  or  pro 
hibited  trade,  and  the  brig  had  notwithstanding  been  engaged  in  such 
trade.  Contraband  articles  affect  innocent  parts  of  the  cargo,  belong- 
ing to  the  same  person.  1  Robins.  Admty.  Cas.  26.  The  vessel 
will  even  be  forfeited  thereby.  lb.  165.  Where  papers  are  suppress- 
ed, it  must  be  considered  as  a  proof  of  mala  fides ;  and  where  that 
4^ppears,  it  is  an  univesal  rule,  to  presume  the  worst  against  those  who 
are  convicted  of  it.  lb.  118.  In  prize  courts,  the  rule  ot/alstis  in 
unofalsus  in  omnibus^  is  a  rule  of  unexceptionable  justice.  Ih. 
213.  Transporting  enemy's  property  under  false  papers  and  a  false 
mask,  is  cause  of  confiscation.  lb.  135.  The  master  is  the  agent  of 
the  owner  of  the  vessel,  and  can  bind  him  by  his  contract  or  his 
misconduct.  2  Rob.  70,  71,  127,   131. 

When  it  is  generally  said,  that  in  case  of  a  war  breaking  out,  the 
insurers  must  bear  the  risk,  this  restriction  must  naturally  exist,  thai 
the  insured  must  conduct  themselves  by  the  strict  rules  of  neutrali^^ 
8o  every  ship  insured,  must  at  the  time  of  the  insurance,  be  able  to 
preform  the  voyage,  unless  some  external  accident  should  happea. 
Parke,  249.  5  Burr.  2804.  Every  neutral  vessel  should  have  all  the 
papers  necessary  to  show  her  neutrality.  If  she  has  them  not  on 
board,  the  underwriters  will  be  excused.  8  Term  Rep.  197.  The 
ship  must  not  forfeit  her  neutrality  by  the  conduct  of  any  one  on  board, 
lb.  280.  The  insured  must  prosecute  the  voyage  in  the  policy  withoat 
doing  any  thing  to  the  prejudice  of  the  insurer,  so  as  to  increase  his 
risk.  Ought  the  master  to  have  accepted  on  freight,  the  goods  of 
the  French  citizens  of  St.  Domingo,  disguised  as  American  property, 
under  false  marks }  Ought  he  not  candidly  to'  have  declared  on  his 
capture,  the  true  state  of  the  property  on  board,  instead  of  conceal- 
ing his  papers,  and  adding  to  his  former  weakness  the  crime  of  per* 
jury  ?  The  risk  to  the  insurers,  is  as  much  increased  by  this  improper 
conduct,  as  if  he  had  hired  his  vessel  to  one  of  the  belligerent  powers, 
or  entered  a  harbour,  while  in  a  state  of  blockade. 
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The  plaintiff's  counsel  obsenred,  that  the  policy  respected  a  certun 
species  of  illegal  trade ;  a  smuggling  yoyage  to  a  French  and  Spanish 
island,  was  contemplated  and  mutually  understood  by  both  parties. 
The  illicit  or  prohibited  trade  in  the  policy,  applies  to  a  yiolation  of 
of  the  revenue  laws.  The  homeward  cargo,  consisted  of  West  India 
produce,  and  not  the  contraband  articles*  referred  to  in  Dr.  Robinson's 
reports.  The  decree  in  the  admiralty  does  not  express  the  prohibited 
tnde  as  the  ground  of  condemnation;  if  it  had  been  considered  as  such, 
we  should  haye  been  sure  to  have  heard  of  it^  from  a  British  West  India 
jodge.  It  is  admitted,  that  the  conduct  of  Captain  Price  is  highly  rep* 
rdtei^sible,  and  that  he  has  gone  much  too  far  to  assist  the  interests 
of  his  owner.  Still  he  was  not  totally  to  be  disbelieved.  But  if  he 
was  even  guilty  of  corrupt  perjury,  it  will  not  convert.the  property  of 
the  plaintiff  into  French  property,  so  as  to  influeuce  the  decision  of 
the  present  cause.  The  risk  of  future  war  is  taken  by  the  underwriter 
in  every  policy.  Dougl.  708.  Throwing  papers  overboard,  is  a  strong 
ground  of  suspicion,  but  of  itself,  is  not  a  sufficient  ground  of  condem* 
natioD,  says  Lord  Mansfield.  Dougl.  560.  And  Per  BuUer,  Just. 
The  willful  throwing  of  payers  overboard,  is  only  presumptive  evidence 
of  enemy's  property.  lb.  But  in  what  particular,  has  the  captain 
broke  the  roles  of  neutrality  ?  Where  is  the  warranty  for  his  neutral- 
ity?—The  policy  was  subscribed  in  a  state  of  peace. — ^If  the  goods  of 
a  belligerent  are  openly  taken  on  board  a  neutral  vessel,  this  is  no 
breach  of  neutrality  ;  the  property  when  captured  by  the  enemy,  is  lia- 
ble to  condemnation,  but  the  owner  will  be  entitled  to  his  freight.  If 
the  property  was  attempted  to  be  covered,  the  freight  would  be  lost ; 
but  in  neither  case,  would  it  be  a  ground  of  condemnation  of  other 
goods  belonging  to  other  persons,  nor  would  the  underwriters  in  either 
esse  be  discharged.  The  true  question  is,  had  not  the  plaintiff  prop- 
erty on  board,  to  the  amount  of  the  sum  insured  ?  Of  this  the  jury 
haye  had  abundant  proof  ;  and  if  a  loss  has  happened  in  the  course  of 
the  voyage  insured,  the  plaintiff  is  entitled  to  a  recovery,  within  the 
terms  of  the  policy. 

After  the  counsel  had  fully  spoken  to  the  cause,  Shippen,  0.  J.  de- 
li?ered  the  charge  of  the  court  to  the  jury,  substantially  as  follows  : 

It  is  a  settled  principle,  that  policies  of  insurance  shall  always  be 
ooQstrued  according  to  the  intention  of  the  contracting  parties,  and  not 
iceoTding  to  the  strict  and  literal  meaning  of  the  words.  Parke  83. 
Th^  shall  be  taken  largely  for  the  benefit  of  trade,  and  for  the  insured, 
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and  the  usage  of  trade  may  be  called  in  to  explain  any  donbts.    lb, 
44. 1  Burr.  848.     Insurances  made  in  time  of  peace  continue,  thougli 
a  war  should  break   out ;  but  it  would  be  inequitable  that  the  insured 
should  do  any  thing  in  the  voyage  insured,  which  should  add  to  the 
risk  of  the  insurer.  The  latter  runs  sufficient  risks  in  the  event  of  a 
war,  without  being  subjected  to  new  chances.     The  case  of  deviation 
may  be  fairly  brought  in  by  way  of  analogy.     If  there  is  a  voluntaiy 
departure  without  necessity,  or  any  reasonable  cause,  from  the  regular 
and  usual  course  of  the  specific  voyage  insured,  the  underwriters  are 
discharged  from  any  responsibility.     Nor  is  it  at  all  material,  whether 
the  loss  be   or  be  not  an  actual  consequence  of  the  deviation  ;  for  the 
insurers  are  in  no  case  answerable  for  a  subsequent  Ices,    in  whatever 
place  it  happen,  or  to  whatever  cause  ic  may  be  attributed.     Neither 
does  it  make  any  difference,  whether  the  insured  was  or  was  not  con- 
senting  to  the  deviation.  Parke  835,  336.     It  seems  here,  that  a  smug- 
ling  voyage  to  a  French  island,  was  mutually  understood  to  be  insured* 
The  captain  was  the  agent  and  .immediate  consignee  of  tho  cargoes  at 
New  Orleans  and  Port  au  Prince.     On  a  war  breaking  out  between 
Great  Britain  and  France,  he  might  perhaps  have  taken  French  propertj 
on  board  at  the  latter  port,  but  he  ought  not  to  have  masked  it  as  Amer- 
ican property,  under  the  false  marks  of  the  initials  of  his  owner's  name. 
He  should  have  transacted  business  in  the  ordinary  mode  by  signing  bills 
of  lading,    and  having  regular  invoices  of  the   shipment   made  for  his 
owner.     Whether  the  West  India  admiralty  judge  and   the  Court  of 
Appeals  have  given  correct  sentences  or  not,  it  is  not  our  province  to  de- 
termine ;  but  certainly,  when  it  appears  that  enemy's  property  has  been 
covered  by  false  marks  to  a  considerable  extent,  no  invoices  or  other  doc- 
uments to  ascertain  the  plaintiff's  interest  produced,  papers  proved  to 
have  been  privately  concealed,  and  the  captain  and  consignee  have  been 
guilty  of  willful  false  swearing,  the  mind  of  every  reasonable  man  will  be 
affected  by  such  testimony.     The  judge  must  see  this  mass  of  circam- 
stances  in  the  same  light  in  which  it  would  strike  the  common  under- 
standings of  mankind.     We  think  in  the  nature  of  the  thing,  that  the 
risk  of  the  insurers  must  be  increased  by  such  conduct  of  the  agent  of 
the  insured,  and  against  which  the  former  never  undertook  to  indemni- 
fy for  the  premium  which  they  received.     Whether  such  conduct  of  the 
captain  increased  the  risk  or  not,  is  a  matter  proper  for  the  considera- 
tion of  the  jury ;   and  their  verdict  must  depend  on  the  result  of  their 
deliberations  on  this  question. 
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The  jnrj  after  staying  oat  a  considerable  time,  declared  they  could 
not  agree  on  a  general  verdict.  At  length  they  found  the<f  ollowing  spec- 
ial verdict :  ''  That  Louis  Cronsillat,  the  plaintiff,  caused  the  insurance 
to  be  made  as  laid  in  the  declaration  ;  that  he  had  property  oa  board 
the  brig  Sophia  therein  mentioned,  to  the  amount  insured  ;  that  the 
defendant  subscribed  the  policy  {prout  policy ;)  that  the  said  brig  was 
eaptured  and  carried  into  Kingston,  (Jam.)  by  a  British  privateer, 
where  she  was  libelled,  as  stated  in  the  copy  of  the  record  of  the  pro- 
ceedings of  the  Court  of  Vice  Admiralty  {prout  copy  of  record)  and 
finally  condemned  (protU  decree ;)  that  George  Price,  the  captain  of 
ihe  said  vessel,  and  consignee  of  the  plaintiff's  property  on  board  the 
same,  in  the  course  of  the  proceedings  in  the  Court  of  Vice  Admiralty, 
vas  guilty  of  perjury  {prout  depositions  ;  that  there  were  false  marks 
on  goods  on  board  the  said  Sophia,  when  so  captured,  differing  from 
the  oath  made  by  the  said  George  Price,  and  also  that  papers  were  con- 
cealed on  board  the  said  brig  Sophia  ;  that  the  plaintiff  abandoned  to 
the  defendant,  and  claimed  for  a  total  loss  in  due  time  ;  and  that  this 
8iiit  was  commenced  in  due  time,  after  the  expiration  of  the  time  men- 
tioned in  the  policy  ;  and  if  upon  the  whole  the  court  shallbe  of  opin- 
ion that  the  law  is  in  favor  of  the  plaintiff,  the  jury  find  for  the  plain- 
tiff and  assess  damages  at  f^l024^/\^ ;  but,  if  in  favor  of  the  defendant, 
then  they  find  for  the  defendant.  " 

To  this  special  verdict  an  agreement  was  subjoined,  subscribed  by 
the  counsel,  that  notwithstanding  the  special  verdict  in  this  cause  refers 
to  the  decree  of  condemnation,  that  decree  is  not  to  be  considered,  nor 
contended  for  by  the  defendant,  as  conclusive  on  the  plaintiff. 

The  special  verdict  came  on  to  be  argued  this  term. 

The  plaintiff's  counsel  urged,  that  the  captain  was  not  consignee  of 
the  recur Q  cargo,  nor  was  it  intended  to  convey  that  idea  by  the  spec- 
ial verdict.  What  Price  did  was  of  his  own  head  and  not  in  pursuance 
of  the  plaintiff's  directions  ;  nor  does  it  appear  that  the  conduct  of  the 
captain  was  the  ground  of  condemnation,  but  the  cargo  was  condemned 
as  French  property.  The  captain  appears  to  have  committed  barratry, 
and  the  defendant  is  thereby  chargeable.  Any  act  of  the  master  or  of 
the  mariners,  which  is  of  a  criminal  nature,  or  which  is  grossly  neg- 
ligent, tending  to  their  own  benefit,  to  the  prejudice  of  the  owners  of 
the  ship,  without  their  consent  or  privity,  is  barratry.     Parke  94.  2  Ld, 
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Ray.  1349.  1  Stra.  581.  2  Stra.  1173.     Cowp.  143. 1  Term  Rep.  323. 
4  Term  Rep.  83.  7  Term  Rep.  506,  508. 

Here  then  are  all  the  ingredients  found  which  constttute  barratiy. 
The  Captain  most  have  sworn  falsely  to  derive  a  benefit  therefrom  to 
himself.  He  claimed  part  of  the  property  on  board.  He  was  entitled 
to  his  customary  average  and  dues.  Taking  of  a  prize  against  the 
owner's  instructions,  is  barratry.  So  of  any  act  which  increases  the 
risk.  6  Term  Rep.  379,  883.  1  Espin.  Ni,  Pri.  Rep.  339.  Though 
it  must  be  owned,  fraud  must  exist  in  such  cases.  7  Term  Rep.  505, 
508.  The  interest  of  the  master  is  an  ingredient  in  barratry,  only  so 
far  as  it  shows  fraud  in  him,  but  is  not  an  essential  circumstance. 
Though  he  may  conceive  his  acts  to  be  for  the  benefit  of  his  owner,  yet 
if  they  be  fraudulent,  it  is  barratry  notwithstanding.  Thus  resistance 
to  an  embargo  lawfully  laid,  is  an  act  of  barratry.  1  Term  Rep.  127. 
We  know  that  the  case  of  Elton  v.  Brockden,  2  Stra.  1264,  will  be 
cited  against  us.  It  professes  to  say,  that  the  mariners  forcing  the 
master  to  go  out  of  the  course  of  the  voyage,  and  running  away  with 
the  ship  under  the  circumstances  of  that  case,  did  not  amount  to  bar- 
ratry, because  not  done  to  defraud  the  owners.  Lord  Mansfield  though^ 
that  case  imperfectly  reported,  ^owp.  1 54.  No  decision  can  be  shown 
where  on  an  act  in  the  master  criminal  in  itself,  an  interest  in  the  own- 
ers is  necessary. 

The  counsel  for  the  defendant  contented  themselves  with  obserr- 
ing  in  answer,  that  if  the  plaintiff  founded  his  expectations  of  recoveiy 
on  the  barratry  of  his  master,  he  should  have  declared  accordingly. 
Here  the  loss  is  stated  by  capture.  The  plaintiff  must  bring  his  loss 
irithin  one  of  the  perils  insured  against  by  the  policy,  but  he  must  al- 
ways state  it  according  to  the  truth ;  as  by  capture,  fire,  detention, 
barratry,  &c.  Parke  455.  In  Cowp.  743,  there  was  a  count  for  bar- 
ratry. So  in  Hood  v.  Kesbit,  2  Dall.  137.  And  in  8  Term  Rep. 
284,  it  is  taken  for  granted,  that  the  barratry  must  bo  laid  in  the  dec- 
laration. 

The  court  said,  nothing  could  be  clearer,  than  that  the  averment  of 
the  loss  was  a  most  material  part  of  the  declaration.  If  it  is  not  laid 
truly,  or  can  be  shifted  from  a  capture  to  a  barratry,  the  defendant 
could  never  come  prepared  to  answer  it.  If  even  the  facts  were  more 
specially  found,  as  in  Hood's  executors  v.  Nesbit,  2  Dall.  137,  we  could 
not  take  them  up  as  barratry,  on  the  present  record. 

The  plaintiff's  counsel  then  said,   they  would  take  up  the  tf- 
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goment  next  day,  on  other  grounds,  if  the  court  would  indulge  them 
with  a  postponement. 

This  being  granted,  they  contended,  that  in  determining  on  the 
Bpeeial  yerdict,  the  court  must  necessarily  judge  either  from  the  mat- 
ter charged  iu  the  libel,  and  found  in  the  sentence,  or  from  a  lawful 
eiose  of  condemnation  by  the  general  law  of  nations.  Eyery  court  of 
jadicature  will  be  presumed  to  haye  acted  rightly.  On  the  latter  ground, 
no  cause  appears  ;  because  the  concealment  of  papers  or  throwing 
tkem  oyerboard,  of  ihemselyes  merely,  are  not  sufficient  to  condemn, 
Aoagh  they  amount  to  suspicion  and  presumption  of  enemy's  property, 
Doag.  560.  1  Coll.  Jurid.  185,  (case  of  the  Silesia  loan.)  Nor  is  it 
any  where  asserted,  that  the  brig  was  pursuing  a  prohibited  trade,  not 
allowed  before  the  war. 

The  libel  charges  the  property  to  be  French,  and  the  decree  affirms 
the  charge.  This  was  much  insisted  on  by  the  defendant's  counsel  at 
the  trial,  and  that  there  was  nothing  dubious  in  the  sentence  of  the 
judge.  But  the  inference  then  deduced,  was,  that  the  sentence  being 
eonclosiye  on  the  whole  world  while  it  remained  in  force,  the  plaintiff 
was  precluded  thereby  from  showing  his  property  insured  on  Loard. 

This  eyent  howeyer  oyemiled  them  upon  that  point,  and  the  jury 
haye  expressly  found  the  plaintifPs  property.  The  libel  charges  no 
breach  of  neutrality,  but  the  sentence  states  it  as  the  reason  of  not 
aUowing  the  freight.  The  captain's  perjury  arises  as  to  the  ownership 
of  the  goods,  the  marks  on  parts  of  them,  the  bills  of  lading  and.  the 
concealment  of  the  papers.  But  none  of  these  are  stated  as  the 
grouods  of  condemnation,  whateyer  effect  they  might  haye  produced 
in  the  mind  of  the  judge.  This  court  cannot  substitute  conjectural 
causes  of  condemnation,  which  are' not  mentioned  by  the  judge.  They 
can  draw  no  inferences  from  the  facts  set  forth  in  the  special  yerdict, 
bat  are  confined  to  the  finding.  The  jury  alone  could  draw  those  in- 
ferences. Whereyer  the  condemnation  goes  on  a  special  ground,  it 
ought  to  be  stated.  8'  Term  Rep.  230.  Otherwise  it  shall  be  taken 
to  have  been  on  the  ground  of  enemy's  property.  lb.  234.  The  pres- 
ent case  is  distinguishable  from  a  deyiation,  which  had  an  effect  on 
the  minds  of  the  court  in  their  charge.  There,  when  the  course  of  the 
Tojage  is  changed,  the  act  is  consummate,  the  condition  is  broken, 
and  the  policy  is  determined.  So  going  into  a  besieged  port,  and 
trading  with  the  enemy,  this  conduct  ipso  facto  discharges  the  under- 
writers. But  where  a  neutral  yessel  passes  a  blockaded  port,  or  resists 
forcibly  a  search  at  sea,  and  at  a  future  time  is  captured  and  con- 
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deiDDed  as  enemy's  property,  the  farmer  condact  will  not  absolve  the 
insurer.  The  plaintiflfs  property,  inburanceand  loss  have  been  pro?ed. 
He  was  not  privy  to  the  acts  of  the  captain  nor  assented  thereto. 
He  has  declared  on  a  loss  by  capture,  according  to  the  truth  of  the 
case ;  and  if  he  had  declared  on  the  barratry  of  the  master^  he  would 
have  been  defeated  by  a  production  of  the  admiralty  proceedings.  It 
was  answered  by  the  defendant's  counsel,  that  sufficient  matter  does 
not  appear  on  this  special  verdict,  to  entitle  the  plaintiff  to  judgment. 
Yesterday  it  was  said,  every  thing  was  criminal  and  fraudulent  as  to 
the  captain ;  now  he  ceases  to  be  a  barrator,  his  conduct  is  softened 
and  almost  venial,  and  could  have  little  effect  on  the  mind  of  the 
judge.  If  the  false  marks  on  the  goods,  concealment  of  papers,  and 
perjury  of  the  master,  did  not  produce  the  condemnation  of  the  whole 
cargo,  we  must  seek  in  vain  for  the  grounds  of  the  decree.  A  part  of 
the  property  was  ascertained  to  be  French  from  the  secreted  papers 
and  bills  of  lading  afterwards  discovered,  but  this  referred  immedi- 
ately to  such  part  of  the  cargo  only.  The  sentence  must  necessarily 
be  founded  on  the  collected  mass  of  suspicious  circumstances  exhib- 
ited in  the  cause  ;  and  it  is  submitted  to  the  court,  whether  they  may 
not  fairly  infer  this  from  the  whole  of  the  admiralty  proceedings.  If 
they  can,  then  the  analogy  between  this  case  and  deviation,  strongly 
holds,  the  risk  of  the  underwriter  being  increased  by  the  condact  of 
the  captain,  and  the  policy  having  contemplated  no  such  additional 
risk.  In  an  indictment  for  a  capital  offence,  the  jury  found  a  special 
verdict,  that  the  defendant  encouraged  and  abetted,  &^c.,  and  the  court 
held  it  tantamount  to  aiding  and  assisting.  4  Burr.  208L  They  inferred 
it  as  a  necessary  consequence  of  the  act  found.  So  in  2  Lord  Ray. 
1490,  they  inferred  malice  from  the  facts  found  in  a  special  verdict 
"on  an  indictment  for  murder  in  the  case  of  Major  Oneby. 

By  the  court.  The  word  abetting,  made  the  party  a  principal  in  the 
second  degree.  4  Burr.  2082.  And  it  is  the  province  of  the  court  to 
determine  what  acts  afford  proof  of  malice.  Burr.  896,  474,  937. 
3  Term  Rep.  428.  But  it  is  clearly  settled  that  we  are  confined  to 
the  facts  found  in  a  special  verdict,  and  cannot  supply  the  want 
thereof,  by  any  argument,  or  implication  from  what  is  expressly 
found.  2  Haw.  c.  47,  §  9.  Is  it  possible  for  this  court  to  infer  that 
the  conduct  of  captain  Price  increased  the  risk  of  the  insurer,  (though 
our  private  judgments  may  be  fully  satisfied  on  that  point)  when  it  has 
been  submitted  as  a  fact  proper  for  the  jury's  consideration,  and  Aey 
could  not  agree  in  their  conclusion  after  repeated  efforts?  No  judgment 
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ean  be  rendered  on  this  verdict,  and  therefore  a  vtnirt  facias  denovo 
18  awarded.   . 

Mf^ssrs.  Tilghman,  Dallas  and  Da  Poncean,  pro  qvtet. 
Messrs.  IngersoU  and  Rawle,  pro  dtf. 


John  Davis  and  Richard  Maris  against  James  Cummins. 

Pririlege  of  a  suitor  does  not  hoM,  when  he  has  been  surrendered  by  his  bail  in  another 
cause,  and  is  in  actual  custody  at  the  time  of  arrest. 

MonoN  to  discharge  the  defendant  from  an  arrest  on  the  following 
affidavit  by  him  made  : 

That  he  came  to  Philadelphia  on  the  14th  March  instant  from 
Sorthmnberland  county,  for  the  purpose  of  attending  the  Supreme  Court 
u  a  suitor,  in  a  cause  against  him  by  Cochran  iChd  Thursby,  now  pen- 
ding in  the  said  court ;  that  on  the  next  day  he  was  taken  on  a  bail  piece 
in  a  suit  wherein  John  Plankinhorn  is  plaintiff,  and  on  the  day  follow- 
ing, being  in  custody,  a  capias  was  served  on  him  at  the  suit  of  Smith 
ind  Maris,  and  held  to  bail  in  2500  dollars,  in  consequence  of  which 
he  is  deprived  of  the  means  and  apportunities  of  attending  to  the  cause 
of  cochran  and  Thursby,  the  decision  whereof  will  be  of  great  conse- 
quence to  him. 

It  appeared  that  the  cause  of  Cochran  and  Thursby  had  not  been  put 
on  die  trial  list,  and  that  the  special  bail  had  informed  the  defendant, 
unless  he  came  down  on  the  day  fixed  for  that  purpose,  his  appearance 
would  be  compelled,  in  order  to  discharge  the  bail  from  his  recogni-^ 
zance. 

Ifr.  M'Kean  for  the  plaintiflb,  objected  that  the  defendant's  appear- 
ance was  voluntary  in  discharge  of  his  bail,  and  besides  there  was  ne 
necessity  for  his  attendance  at  the  court,  when  the  suit  of  Cochran  v. 
Thursby  had  not  been  put  on  the  trial  list.  The  privilege  of  suitors 
only  holds  where  there  is  bona  fide  attendance  on  the  trial  of  the  issue. 
Besides  it  is  a  general  rule,  that  there  can  be  no  privilege  against  privi- 
lege. 1  Tidd's  Pract.  76.  An  attorney  has  no  privilege  where  he  is 
in  the  actual  custody  of  the  marshal.  lb.  77.  Carth.  377.  1  Salk.  1, 2. 
1  Ld.  Raym.  185.  12  Mod.  102, 112,  535.  1  Stra.  191. 

It  was  answered  by  Messrs.  D.  Smith  and  Cooper  for  the  defendant, 
that  the  law  did  not  enjoin  that  the  cases  of  the  privileges  of  suitors 
ahould  depend  on  their  attendance  on  the  cause  alone,  though  it  is 
Agreed  that  the  attendance  must  be  bona  fide  and  not  colourable. 
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Here  the  party  could  not  know  that  his  action  was  not  marked  for 
trial,  bat  had  reason  to  believe  it  was,  and  attended  accordingly.  Hii 
exemption  from  process  is  the  priyilege  of  the  Court.  2  Bl.  Bep.  1198. 
Annal.  41.  The  case  of  Bands  t^.  Bodinner,  cited  by  Mr.  Tidd,  from 
several  books,  went  on  the  ground  of  waiving  the  priyilege  of  the  at- 
torney in  C.  B.  6  Mod.  810.  But  a  privileged  person  may  plead  his 
privilege,  notwithstanding  that  he  is  in  custody  of  the  marshal,  and  de- 
clared against  as  in  custody.    Per  Ld.  Holt,  1  Ld.  Baym.  93. 

By  the  court.  This  does  not  appear  to  us  to  be  such  a  case  as  en- 
titles the  party  to  a  privilege  from  arrest  in  the  present  case.  He  wis 
lawfully  in  custody  on  the  surrender  of  his  special  bail,  and  of  coune 
could  not  attend  his  cause  with  Cochran  and  Thuxsby,  even  if  the  trial 
was  going  on.    In  this  state  of  incapacity  the  plaintifi  might  well 

arrest  him.    He  was  already  in  actual  custody. 

Motion  denied. 

Yid.  2  Bl.  Rep.  823.  Even  where  a  defendant  is  illegally  in  cm- 
tody  at  the  suit  of  one  plaintiff,  he  is  not  privileged  from  arrest  at  the 
suit  of  another,  unless  there  be  some  collision. 
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BoBBRT  Hamilton  and  Hugh  Blliot  against  Johk  M.  Tatlor, 

sp^iaT  bail  of  Edwabd  Pox. 

No  one  shaJl  saflTer  by  the  mistake  of  the  derk ;  therefor  bail  was  relieved,  where  tha 
principal  offered  to  surrender  himself  in  due  time,  but  was  prevented  by  the  tMirt 
Judn  being  entered  as  of  a  prior  term; 

The  scire  facias  in  this  cause  was  tested  on  the  19th  March  1791, 
retornable  to  the  September  term  following  ;  but,  bj  a  mistake  in  the 
prothonotary's  office,  was  entered  in  the  docket  as  of  March  term 
17i)8.  It  appeared  by  the  affidavit  of  Fox,  the  principal,  that  ha 
attended  on  the  return  daj  of  the  scire  fada^^  to  surrender  himself 
in  the  discharge  of  his  bail,  but  that  Mr.  T.  Ross,  the  attorney  of  the 
pl&intiffs,  informed  Mr.  J.  M'Kean,  his  attorney,  that  he  came  too 
late,  and  on  inspection  of  the  docket  this  appeared  to  be  the  case.  A 
judgment  was  afterwards  entered,  a  fieri  facias  issued,  which  was 
letorned  executed,  and  a  venditioni  exponas  issued  thereon.  A 
nile  was  obtained  to  show  cause,  why  the  judgment  should  not  be 
opened  and  the  executions  set  aside ;  against  which  Mr.  Boss  now  ob« 
jected,  that  the  application  should  not  now  succeed.  The  defendant 
had  been  guilty  of  negligence.  He  knew  when  the  scire  facias  was 
served  on  him,  and  should  have  applied  to  the  court  at  the  follow- 
ing term.  He  could  be  led  into  no  error  by  the  mistake  in  the  office. 
The  roles  aa  to  bail  are  strict,  and  should  be  adhered  to.  If  the  prin« 
cipal  dies  between  the  return  of  the  ca,  sa.  and  the  second  scire  facias^ 
the  bail  cannot  be  relieyed.     1  Stra.  511.  Gro.  Jac.  165.   . 

By  the  court.  It  is  a  general  rule,  that  no  one  shall  suffer  by  the 
mistake  of  the  office  of  the  court.  Besides  it  is  shown  here,  that  the 
plaintiff's  attorney  led  to  the  mistake  ;  and  that  opinion  would  be  for- 
tified by  an  examination  of  the  record. 

Let  an  exoneretar  be  entered,  on  payment  of  the  costs  on  the  scire 
fadas. 


-•^ 


SmsLDS  and  wife,  late  Mary  Shubbrt  against  William  Irwin  and 
Joseph  Bbsd,  esq.,  executors  of  Thomas  Mifflin^  esq.^ 

T.  IL  executed  an  instrument  under  seal,  declaring,  that  in  consideration  of  the  care 
•ad  attention  shown  him  by  M.  S.  during  his  illness,  he  was  justly  indebted  to  her, 
and  declaring  that  his  executors  or  administrators  should  pay  her  in  1  year  after  his 
decease,  $1000,  which  was  delirered  to  M.  S.;  hdid,  to  be  an  obligation  and  not  a 
testamentary  disposition. 

Judgment  was  confessed  in  fayour  of  the  plaintiffs,  subject  to  the 

opinion  of  the  court,  on  the  following  case. 
Thomas  Mifflin,  esq.  executed  an  instrument  of  writing  as  follows : 
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*^  In  consideration  of  the  care  and  attention  shown  to  me  by  Haiy 
Shubert,  formerly  of  Germantown,  dnring  seyeral  severe  fits  of  illness, 
I  acknowledge  myself  jostly  indebted  to  her,  and  as  a  consideration 
for  her  said  care  and  attention,  I  hereby  declare  that  my  executors  or 
administrators,  as  the  case  may  be,  shall  in  one  year  after  my  decease, 
pay  to  the  said  Mary  Shubert  one  thousand  dollars,  and  the  valae  of 
twenty  five  pounds  in  furniture  for  a  room,  besides  a  bed  and  its  fur- 
niture.   Witness  my  hand  and  seal  this  13th  day  of  January  1796. 

Thomas  Mifflin,  L.  S." 

And  then  and  there  delivered  the  same  to  the  above  named  Mary 
Shields,  then  Mary  Shubert.  Susan  Stone  was  present  at  the  execu- 
tion thereof,  but  did  not  subscribe  the  same  as  a  witness.  The  said 
Thomas  Mifflin  afterwards,  on  the  29th  November  1797,  duly  execu- 
ted a  last  will  and  testament,  and  appointed  the  above  named  defen- 
dants his  executors,  who  have  proved  the  will  and  taken  upon  themselves 
the  execution  thereof. 

The  question  for  the  opinion  of  the  court  is  whether  the  above  in- 
strument be  an  obligation  for  the  payment  of  money,  npon  which  an 
action  of  debt  may  be  sustained  against  the  executors,  or  a  testamen- 
tary disposition  ?  If  the  court  shall  be  of  opinion  that  it  is  an  obli- 
gation, then  the  above  judgment  to  remain  in  force.  But  if  they 
shall  be  of  opinion,  that  it  is  a  testamentary  disposition,  then  tke 
above  judgment  to  be  set  aside,  and  a  judgment  of  nonsuit  entered. 

S.  Levy,  pro  quer* 
March  12,  1802.  John  Sergeant,  pro  d^. 

The  case  was  submitted  to  the  court  without  argument 

The  court  were  clearly  of  opinion,  that  the  instrument  operated  as  an 
obligation,  by  the  intention  of  the  parties.  It  was  given  for  a  just  debt, 
and  was  delivered  to  the  creditor.  The  payment  only  was  deferred  un- 
til after  his  death,  and  was  then  to  be  made  by  his  legal  representa- 
tives.    In  this  there  is  nothing  illegal.     (Yide  8  Term  Rep.  483.) 

Judgment  for  the  plaintiffs. 
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The  President,  Directors  and  Company  of  the  Bank  of  the  United 
States  €Lgain$i  Sdwasd  Rctssbl  and  Jbrsmuh  Boone. 

An  ahentioii  of  the  date  of  a  promissory  note  by  payee,  whereby  the  time  of  payment 
b  retarded,  and  afterwards  discounted  with  innocent  persons  by  the  payee  oa 
indorsing  it,  aToids  the  note. 

Thb  plaintiffs  declared  on  two  counts.  1st  On  the  defendants 
promissory  note,  dated  9th  Jane  1798.  2d.  On  another'note  dated 
19tli  June  1708. 

On  a  trial  this  term,  the  jury  found  the  following  special  verdict. 
Thejttiy,  &c.  say: 

That  Edward  Rossel  and  Jeremiah  Boone,  the  defendants,  did  on 
the  9th  day  of  June  1798,  draw  and  sign  a  certain  promissory  note, 
being  the  same  note  stated  in  the  first  coant  in  the  plaintiff's  declara- 
tion, bearing  the  same  date,  for  the  sum  of  1500  dollars,  payable  to 
%  certain  Joseph  Thomas,  or  his  order,  at  60  days  after  date,  which 
note  was  delivered  to  the  said  Joseph  Thomas  and  by  him  indorsed,* 
bat  whether  the  said  indorsement  was  before  or  after  the  alteration  of 
the  date  hereafter  mentioned,  the  jury  do  not  find. 

And  the  said  jurors  further  find,  that  on  the  21st  day  of  June,  in 
the  same  year,  the  said  Joseph  Thomas  applied  to  the  plaintiffs  in  the 
usual  course  of  business  to  have  the  same  discounted,  and  on  the  22d  day 
of  Jane  in  the  same  year,  the  plaintiffs  discounted  the  same,  and  paid 
or  credited  to  the  said  Joseph  the  sum  of  being  the  full 

amoant  of  the  said  note,  deducting  the  discount  therefrom.  That  at 
the  time  the  said  note  was  so  discounted,  the  note  had  been  altered 
from  its  original  date  by  the  said  Joseph  Thomas,  without  the  know- 
ledge, consent  or  approbation  of  the  defendants,  so  as  to  purport  to  be 
dated  the  19th  day  of  June.  That  the  plaintiffs  were  ignorant  of  the 
8aid  alteration,  and  had  no  reason  to  believe  that  it  had  borne  any 
other  date  than  the  19th  day  of  June.  That  on  the  21st  day  of  Au^^ 
gastl798,  the  plaintiffs  applied  at  the  counting  house  of  the  defendants 
for  payment,  but  they  were  then  absent  from  the  city,  on  account  of 
the  yellow  fever.  That  Joseph  Thomas,  the  indorser,  is  insolvent, 
and  absconded  from  his  usual  residence  on  the  8d  day  of  August  1798 , 
and  has  not  since  been  heard  of.  That  at  the  time  of  giving  the  said 
iu>te,  the  defendants  received  from  the  said  Joseph  Thomas  a  note,  dated' 
^  9th  day  of  June  1798,  for  1500  dollars,  payable  to  the  defendants 
^  60  days  after  date,  which  was  intended  as  a  counter  note  to  secure 
the  defendants,  which  same  note  the  defendants  having  indorsed  and 
had  discounted,  have  since  been  obliged  to  take  up.  And  that  the* 
laid  note,  so  given  by  the  said  Bussel  and  Boone  to  the  said  Joseph 
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Thomas  was  an  accommodation  bj  them  to  the  said  Joseph  Thomas. 
If  upon  these  facts,  the  law  is  in  favor  of  the  plaintiffs,  then  the 
jury  fine  for  the  plaintiffs,  and  assess  damages  at  dollars  ;  bat 

if  the  law  is  in  fayor  of  the  defendants,  then  the  jory  find  for  the  de- 
fendants. 

Mr.  Tilghman  for  the  defendants  barely  cited  the  case  of  Master 
et  al.  y.  Miller,  4  Term  Rep.  &20.  which  was  afiirmed  on  error  in 
the  Exchequer  Chamber.  2  H.  Bla.  141.  The  authority  of  that  caSe 
is  conclusive  on  the  point  in  question.  ^ 

Messrs.  Lewis  andRawle  for  the  plaintiffs  contented  themselves  with 
observing,  that  this  case  differs  from  that  relied  on.  There  an  erasure 
was  made  on  the  date  of  a  bill  of  exchange  after  acceptance,  whereby 
the  payment  of  a  bill  would  be  accelerated.  But  here  an  alteration 
of  the  date  of  the  note  was  made,  whereby  the  payment  would  be  re- 
tarded. The  reasoning  of  Judge  BuUer  in  B.  R.  was  replete  with 
good  sense ;  but  they  candidly  admitted,  that  the  principle  of  decision 
adopted  by  the  majority  of  the  court,  applied  to  the  principal  case. 

By  the  court.  It  cannot  be  questioned,  that  the  material  alteration 
of  a  deed  will  render  it  of  no  effect,  and  this  rule  is  equally  applicable 
to  bills  of  exchange  and  promissory  notes.  The  remark  is  certaiolj 
correct,  that  more  dangerous  consequences  would  result  from  permit- 
ing  alterations  on  bills  and  notes  than  on  deeds,  the  former  being 
more  readily  suceptible  of  alteration  than  the  latter,  to  which  the 
names  of  witnesses  are  uniformly  subscribed. 

Judgment  for  the  defendants. 


*^ 


Jacob   Shoemakbb,    assignee    of   Ambrose    Vassb,    a    bankrapt 

agcdnsi  3oBXPR  Norbis. 

The  lienfl  of  trftdesmttn,  who  hare  boflt,  repaired  or  fited  TeMels,  oontinoed  mder  tlta 
act  of  27th  March  1 784  until  such  yeeseU  proceed  to  eea^  though  the  owner  thereof 
becomes  a  bankrupt. 

Ambbosb  Yassb,  owner  of  the  schooner  Friendship,  employed  a 
number  of  tradesmen  of  the  decription  enumerated  in  the  act  of  as- 
•embly,  entitled,  ^'  An  act  to  secure  the  persons  employed  in  the  build- 
ing and  fitting  ships  and  vessels  for  sea,  by  making  the  body,  tackle, 
apparel  and  furniture  of  such  ships  and  vessels  liable  to  pay  the 
several   tradesmen  employed    building    and  fitting   them  for  their 
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work  and  materials/'  passed  27th  March  1784,  in  repairing 
the  said  yessel ;  and  one  of  the  said  persons  on  the  15th  Febraary 
lut,  filed  his  bill  in  the  manner  prescribed  by  the  supplement  to 
the  said  act  passed  9th  Febraary  1793,  against  the  said  yessel,  and 
had  an  attachment  laid  on  her,  and  after  dae  proceedings,  an  order  or 
decree  of  the  Court  of  Common  Pleas  of  Philadelphia  county  was  on 
die  4th  March  1802  granted,  directing  the  same  vessel,  with  her  tackle, 
tpparel,  &;c.,  to  be  sold  to  satisfy  the  demand  of  the  libellant,  Joseph 
Norris,  shipright,  and  thereupon  process  was  issued  to  the  sheriff  of 
Philadelphia  county,  directed,  commanding  him  to  sell  the  same, 
{praut  record  and  process,)  which  said  order  of  sale  was  delivered  to 
die  said  sheriff  on  the  4th  March  1802,  and  he  by  virtue  thereof  ad- 
Yertised  the  said  schooner  for  sale. 

After  making  the  decree,  and  before  the  sale  of  the  said  schooner, 
two  other  libels  on  different  days,  by  four  other  persons  of  the  descrip- 
tion mentioned  in  the  said  acts  of  assembly,  were  filed,  and  attach- 
ments issued  against  the  said  schooner,  aad  she  was  by  virtue  thereof 
abo  attached,  but  the  said  two  last  attachments  are  still  depending. 

On  the  13  th  February  1802,  Ambrose  Yasse,  owner  of  the  said 
Bdkooner,  committed  an  act  of  bankruptcy,  and  on  the  same  day  a 
eommissioQ  of  bankruptcy  issued  against  him,  and  he  was  declared  a 
bankrupt ;  and  on  the  28d  of  the  same  month,  a  provisional  assign- 
ment of  his  estate  and  effects  was  made  to  the  said  Jacob  Shoemaker, 
vbo  gave  notice  to  the  sheriff  not  to  proceed  to  sell  the  said  schooner. 
Bat  it  was  afterwards  agreed,  that  the  said  sale  should  take  place 
by  virtue  of  the  said  process,  without  prejudice  to  the  rights  of  either 
party,  and  the  proceeds  of  the  sale  should  be  paid  either  to  the  pro- 
Tisional  assignee,  or  the  plaintiff  in  the  said  attachments,  as  the 
eoort  should  direct. 

It  was  further  agreed,  that  all  the  work  was  done  by  the  libellants, 
before  the  act  of  bankruptcy  committed. 

The  question  for  the  opinion  of  the  court  is,  whether  the  said  at- 
tachments being  laid  after  the  commission  of  bankruptcy  had  issued 
against  the  said  Ambrose  Yasse,  will  entitle  the  plaintiffs  to  recover  ; — 
or  whether  they  are  entitled  to  more  than  a  dividend  in  common  with 
other  creditors  of  the  said  bankrupt? 

If  the  court  shall  be  of  opinion  in  favor  of  the  plaintiffs  in  the  said 
•ttaehments,  it  shall  be  held  to  extend  to  all  those,  who  have 
s  legal  right  by  virtue  of  the  said  acts  of  assembly  to  any  part  of  the 
proceeds. 

W.  Bawle»  tor  the  assignee. 

John  C.  WdlSi  for  the  jiibeUantl. 
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The  plaintiff's  oounsel  contended,  that  the  attachments  here,  not 
having  been  executed,  or  eren  filed  until  after  the  act  of  bankruptcy 
committed,  the  case  would  be  governed  by  the  81st  section  of  the  law 
of  congress,  passed  on  the  4th  April  1800,  (5  U.  S.  Laws,  67)  which 
directs,  that  every  creditor  having  security  for  his  debt  by  judgment, 
statute,  recognizance  or  specialty,  or  having  an  attachment  under  any 
of  the  laws  of  the  individual  states,  unless  there  be  an  execution  exe- 
cuted at  the  time  of  the  bankruptcy,  shall  not  be  relieved  for  more 

than  a  rateable  part  of  his  debt,  with  the  other  creditors  of  the  bank- 
rupt. The  tradesmen  here,  had  no  liens  for  their  debts  as  factors. 
Their  claim  to  a  preference  is  founded  on  their  attachments. 

The  defendant's  counsel  insisted,  that  the  section  of  the  law  of  con- 
gress relied  on  was  explained  by  the  1st  section  thereof. — ^Two  of  the 
clauses  are,  that  if  any  merchant,  kc. ,  shall  willingly  or  fraudulently 
procure  him  or  herself  to  be  arrested,  or  his  or  her  lands,  goods,  money 
or  chattels  to  be  attached,  sequestered  or  taken  in  execution,-^ or 
whose  lands  or  effects  being  attached  by  process  issuing  out  of,  or  re- 
turnable to  any  court  of  common  law,  shall  not,  within  two  months 
after  written  notice  thereof,  enter  special  bail  and  dissolve  the  same, 
shall  be  adjudged  a  bankrupt.  These  clauses  are  borrowed  from  the 
British  statutes  of  1  Jac.  1,  c.  15,  and  21  Jac.  1,  c.  19.  And  it  has 
been  settled,  that  the  word  attach,  being  coupled  with  arrest  and  se- 
quester, the  legislature  meant  that  sort  of  attachment  by  which  snits 
are  commenced.  Cowp.  428,  which  is  recognized  in  Co.,  Bankrupt 
Laws,  76.  The  latter  clause  clearly  assigns  that  idea  to  the  term,  and 
that  it  only  means  such  process  whereby  an  appearance  is  compelled. 
Congress  may  pass  general  laws  within  the  limits  of  the  constitution  of 
the  United  States,  but  cannot  repeal  the  municipal  laws  of  the  differ- 
ent states.  At  least  it  may  be  said  that  to  do  Uiis,  the  words  of  the 
act  of  the  union  must  be  clear  and  express. 

By  the  law  of  this  state  of  the  27th  March  1784,  §  2,  (2  St.  Laws, 
186,)  all  ships  and  other  vessels  are  made  liable  for  the  bills  of 
tradesmen  employed  in  building,  repairing  and  fitting  them  for  sea,  in 
preference  and  before  any  other  debts  due  and  owing  from  the  owners 
thereof.  And  the  6th  section  limits  the  continuance  of  such  liability 
to  the  time  which  shall  intervene  between  the  contracting  of  such  debts, 
and  the  time  of  such  vessels  proceeding  to  sea  next  after  the  work 
doBOf  or  the  articles  provided.  The  state  admiralty  coiirt  being  abol- 
ished, the  supplement  to  this  act  of  the  9th  February  1793,  directed 
that  the  stipulation  «nd  libel  should  be  in  the  Court  of  Common  Pleas. 
Sj'flt.  Laws. 
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Here  then  is  a  specifio  lien  giyen  by  positive  law  in  favor  of  a  mer« 
itorioos  class  of  creditors,  which  is  only  discharged  by  the  vessels  pro- 
oeeding  to  sea.  The  act  of  congress  does  not  interfere  with  it.  Leins 
are  beneficial  to  trade,  and  consonant  to  natural  justice ;  and  courts 
lean  in  favor  of  them.  4  Burr.  2121.  When  goods  have  been  sent  by 
a  bankrupt  on  board  a  ship  to  be  conveyed  to  his  correspondents  abroad, 
the  commissioners  cannot  seize  and  take  them  away  without  paying 
die  freight.  Go.  Bankrupt  Laws,  96.  7.  Moll.  258.  Suppose  the  case 
of  vages  due  to  seamen,  and  the  owner  becomes  bankrupt  before  the 
Tojage  is  performed,  is  not  the  vessel  still  chargeable  with  their  wages  ? 

The  plaintifPs  counsel  replied,  that  the  principal  case  was  disting- 
viflhable  from  those  referred  to.  He  seeks  no  possession  of  goods,  on 
which  the  libellants  have  either  a  general  or  special  lien.  The  trades- 
men here  lost  any  lien  which  they  ever  might  have  had  by  their  deliv- 
ering up  possession  of  the  schooner.  Doug.  101. 1  Stra.  557.  1  Atky. 
234. 

The  court  were  clearly  of  opinion,  that  the  implication  arising  on 
the  act  of  assembly,  was  irresistable,  that  the  lien  of  the  tradesmen 
eontinned,  until  the  vessel  went  to  sea  again.  The  act  of  congress  ef- 
fects no  alteration  therein. 

Judgment  for  the  defendant. 


»»  ♦  #> 


Samukl  Potter,  William  Page,  and  Thomas  Price  against  John 

Norman  and  Joseph  Norman. 

I,  in  cuBtody  under  a  ea,  ta.  gave  bond  with  security  to  comply  with  the  requisites  of 
Uie  insolyent  act  passed  4th  April  1798,  and  accordingly  filed  his  petition  in  the  Court 
of  Common  Pleas  in  June  following,  and  being  opposed  by  his  creditors,  proceedings 
were  stayed  until  the  next  August  term,  and  a  new  bond  g^yen.  At  the  August  term  it 
was  objected,  that  he  had  not  filed  an  inventory  with  his  petition,  but  the  case  was 
continued  under  adyisement,  and  he  did  not  surrender  himself.  In  Noyember  term 
the  court  discharged  the  petition.  Qussre,  whether  the  second  bond  so  given,  is  for- 
iated? 

Case  stated  for  the  opinion  of  the  conrt.  Summons  in  debt  260/. 
returnable  to  September  term  1800,  in  Montgomery  connty.  Sheriff 
returned,  summons  served  on  Joseph  Norman,  and  nil  habet  as  to  John 
Norman. 

An  action  was  commenced  in  the  Court  of  Common  Pleas  of  Mont* 
gomery  county  to  February  term  1799,  by  the  above  plaintiffs  against 
John  Norman,  one  of  the  above  defendants,  and  judgment  was  entered 
for  the  sum  of  127/,  lis.  OJrf,  in  August  term  1799.  A  second  pluries 
capias  ad  satisfaciendum  issued^  returnable  to  May  term  1800,  upon 
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which  the  sheriff  of  the  said  countj  retained  etpi  corpus j  and  the  said 
John  Norman  was  committed  to  the  prison  of  the  said  county.  At  the 
same  tenn,  the  said  John  Norman  petitioned  the  Court  of  Common 
Pleas  of  the  said  county  for  the  benefit  of  the  act  of  assembly,  entitled, 
'^  an  act  providing  that  the  person  of  a  debtor  shall  not  be  liable  to  im- 
prisonment for  debt,  after  delivering  up  his  estate  for  the  benefit  of  his 
creditors,  unless  he  hath  been  guilty  of  fraud  or  embezzlement "  passed 
on  the  4th  April  1798,  and  remained  in  the  custody  of  the  keeper  of 
the  said  prison,  until  after  the  adjournment  of  the  said  court,  to  wit, 
until  the  20th  day  of  May,  when  the  said  John  Norman  gave  bond  to 
the  said  plaintiffs,  conditioned  for  the  appearance  of  him  the  said  John 
at  the  next  term,  to  take  the  benefit  of  the  said  act  of  assembly,  and 
comply  with  all  the  requisites  thereof,  in  which  said  bond,  the  said 
Joseph  Norman  became  bound  with  the  said  John,  for  the  f aithtol 
performance  of  the  condition  of  the  said  bond. 

On  the  20th  day  of  June,  the  same  year,  at  an  adjourned  court  ap* 
pointed  for  the  discharge  of  insolvent  debtors,  the  said  John  Norman 
appeared  to  take  the  benefit  of  the  said  act  of  assembly;  when, 
upon  being  opposed  by  his  creditors,  proceedings  were  stayed  until  the 
next  term  ;  and  the  said  John  Norman  and  Joseph  Norman  by  agree- 
ment  with  the  plaintiff  at  that  time,  entered  into  another  bond,  condi* 
tioned  for  the  appearance  of  the  said  John  at  the  next  term,  to  take 
the  benefit  of  the  said  act  of  assembly,  and  comply  with  all  the  requi- 
sites of  the  said  act,  the  said  John  for  himself,  and  the  said  Joseph 
for  the  faithful  performance  of  the  said  John,  the  former  bond  being 
considered  by  all  parties,  null  and  void. 

At  Augost  term  1800,  being  the  next  term,  upon  John  Norman's  ap- 
pearance to  take  the  benefit  of  the  said  insolvent  act,  a  motion  was  made 
by  his  creditors  to  discharge  the  petition,  on  account  of  no  inventory  be- 
ing filed  with  his  petition,  nor  a  statement  of  his  debts  and  credits, 
under  oath.  No  decision  took  place  at  that  time,  but  the  case  was  held 
under  advisement  until  the  next  term.  The  said  John  Norman  was 
not  discharged  at  that  time,  agreeably  to  the  prayer  of  his  petition, 
not  did  the  said  John  Norman  surrender  himself,  nor  was  he  surrender- 
ed by  his  said  security,  to  the  keeper  of  the  prison  of  the  said  county, 
at  that  time. 

On  the  first  day  of  November  term  1800,  the  said  Joseph  Norman 
in  open  court,  surrendered  the  said  John  Norman  into  the  custody  of 
the  sheriff  of  the  said  county  of  Montgomery,  and  he  was  thereupon 
committed  to  prison  ;  and  afterwards  on  the  same  day,  at  the  instance 
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of  the  creditors  of  the  said  John  Norman,  the  said  petition  of  the  same 
John  was  discharged  for  the  irregularitj  abore  stated. 

If  the  court  shall  be  of  opinion »  apon  the  circumstances  of  the  above 
cue,  that  the  bond  so  given  bj  the  said  John  Norman  and  Joseph 
Norman  on  the  20th  June  1800,  was  forfeited  before  this  action  was 
eommencedy  then  judgment  to  be  entered  for  the  plaintiff  for  the  sum 
of  127/.  lU.  0|J.  with  interest  from  the  1st  August  1799,  with  costs 
of  salt  in  this,  and  the  action  in  Montgomery  county ;  otherwise,  a 
Bon-soit  to  be  entered. 

Jno.  Ewing,  jun.  pro  quer.  Jas.  Milnor,  pro  def. 

Messrs.  Tilghman  and  S.  Ewing  for  the  plaintiff,  insisted,  that  the 
provisions  5f  the  act  of  4th  April  1798  should  be  strictly  enforced. 
The  Ist  and  2d  sections,  (4  St.  Laws  269)  point  out  the  mode  of  ap- 
plication by  insolvent  debtors  under  this  act,  and  direct  that  a  schedule 
of  all  their  properly  together  with  a  list  of  their  creditors,  shall  be  ex- 
hibited and  annexed  to  their  petitions  ;  and  the  14th  section  prescribes 
the  form  of  the  bond  and  condition  that  the  petitioner  shall  surrender 
himself  to  prison,  in  case,  on  his  appearance,  he  does  not  comply  with 
aD  things  required  by  the  act  to  procure  his  discharge,  &c.  Patrick 
Moore  was  remanded  to  goal  by  this  court,  on  the  gound  of  his  not 
iia?iDg  annexed  a  statement  of  his  property  to  his  petition  ;  and  such 
ii  every  day's  practice.  The  law  cannot  be  said  to  be  remedial ;  its 
ooDseqaences  were  highly  injurious  to  the  community.  If  the  insol- 
vent court  had  discharged  John  Norman  without  the  schedule  directed 
\f]  law,  it  would  have  been  competent  to  the  plaintiffs  to  have  brought 
die  present  suit ;  but  that  court  have  in  effect  declared  that  he  did  not 
comply  with  the  condition  of  his  bond.  On  a  covenant  to  do  an  act 
in  a  specified  time,  the  party  is  obliged  to  perform  it.     8  Burr.  1637. 

Messrs.  Bawle  and  Milnor  for  the  defendant.  It  is  certainly  a  hard 
case,  if  the  defendant  is  chargeable  under  all  the  circumstances  stated. 
Ib  judging  of  a  new  law,  the  old  law,  mischief  and  remedy  must  be 
considered.  1  Bla.  Com.  87.  The  mischief  should  be  suppressed, 
>nd  the  remedy  advanced.  The  act  is  founded  on  the  state  constitu- 
tion, and  its  title  sufficiently  evinces  the  humane  intentions  of  the  leg* 
ifllatore.  All  its  provisions  breathe  the  same  benevolent  spirit ;  and 
this  coort  will  strain  none  of  itjs  expressions  to  injure  an  innocent  bail. 
The  cause  of  action  arises  out  of  the  process  of  another  court,  which 
wonid  not  in  England  be  permitted  in  the  case  of  bail,  the  original  court 
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being  Decessarily  presumed  to  be  better  acquainted  with  the  circam- 
stances  of  each  case  before  them.  The  essence  of  the  condition  of  the 
bond  is,  that  the  party  shall  appear,  and  obey  the  decision  of  the  tri- 
bunal which  he  has  petitioned.  It  is  no  where  said  in  the  act,  that  the 
schedule  may  not  be  filed  at  any  time  during  the  term.  And  in  the 
cases  of  JohnM.  Taylor  and  Blair  M'Clenachan,  they  were  allowed  to 
amend,  notwithstanding  it  was  opposed  by  their  respective  creditors. 
The  court  of  Montgomery  alone  could  decide  on  the  regularity  of  the 
petition.  If  they  had  decided'  against  it,  the  prisoner  might  have  im- 
mediately petitioned  de  novo.  Until  they  had  decided,  the  proceedings 
remained  in  suspense  ;  but  their  doubts  ought  never  to  affect  the  bond. 
The  court  constantly  relieve  bail  on  mesne  process,  even  after  forfeiture 
of  the  bond,  where  no  injury  or  delay  is  effected  thereby.  They  had 
an  unquestionable  right  to  adjourn  the  consideration  of  the  objection 
made  to  the  petition,  and  the  postponement  being  the  mere  act  of  the 
court,  unopposed  by  the  adverse  counsel,  ought  not  now  to  work  a  mis- 
chief to  the  defendant. 

Curia  advisor e  vtdL 


MEMORANDUM. 

The  city  of  Philadelphia  was  again  yisited  by  the  yellow  feyer,  which  prored  fatal  to 
many  of  the  citizens  in  the  close  of  the  snmmer  of  1802.  The  judges  of  the  Sapreme 
Court  met  on  the  first  day  of  the  September  term,  and  adjourned  until  the  last  day  of 
the  term.  No  other  business  was  done,  than  mailing  of  a  few  rules,  and  accepting  the 
sheriiTs  returns  to  process. 
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AT  A  CIRCUIT  COURT,  AT  HUNTINGDON,  MAY,  1802. 

CORAM,  TEATES  AND   BBACEENRIDQE,  JUSTICES. 


■  »  ♦  ♦» 


Lessee  of  John  Nicholas,  Joseph  Crunckleton  and  John  Sellers, 
executors  of  Edward  Nicholas  against  William  Holliday  and 

John  Holudat. 

A  wimDt  issued  without  money  pidd,  aiul  ui  inofBdal  Burrey  thereon,  permitted  to  be 

md  in  eridence. 
An  application  for  a  warrant  in  1768  will  not  authorize  a  aurrey,  nor  can  a  warrant, 

directed  to  one  deputy  surveyor,  be  executed  by  another,  without  his  authority. 
A  departure  from  the  usual  forma  of  the  land  office,  affords  grounds  of  suspicion. 
The  lines  of  a  survey  may  be  extended  before  it  is  returned,  where  no  injury  is  done  to 

other  claimants. 

Ejectment  for  200  acres  of  land  in  Frankstown  township. 

The  plaintiff  claimed  under  a  warrant  to  Edward  Nicholas  for  150 
acres,  including  his  improvement,  about  one  and  a  half  miles  from  the 
forks  of  Frankstown  Branch,  in  Cumberland  county,  dated  the  6th 
September  1762,  on  which  71.  10s.  was  paid  into  the  office  of  the  re- 
ceiver general,  and  a  survey  thereon  of  199  acres  and  17  perches, 
made  25th  May  1765,  by  Samuel  Finlay,  who  acted  under  Richard 
Tea,  the  surviByor  of  the  district.  Finlay  surveyed  four  other  warrants 
at  the  same  time,  amounting  in  the  whole  to  1100  acres,  but  having 
included  only  550  acres,  he  in  the  month  of  July  following  extended 
the  lines  of  the  different  surveys  in  his  drafts,  by  order  of  Tea,  who 
made  pretensions  to  the  adjoining  lands.  Edward  Nicholas,  by  his 
▼ill,  directed  that  his  lands  on  Juniata  should  be  sold  and  the  money 
divided  amongst  his  children. 

The  defendants  set  up  a  defence  under  the  copy  of  an  application 
entered  in  a  land  office  in  warrant  book  T,  on  8d  March  1768,  in  the 
name  of  James  Haldane  for  800  acres  on  the  south  side  of  the  middle 
fork  of  Frankstown  township  branch,  including  a  dry  draft  above  the 
hill,  which  closes  in  and  stops  the  passage  on  that  side  of  the  creek  in 
Oomberland  county  ;  also  on  a  like  application  entered  on  the  same 
day,  in  the  name  of  Timothy  M'Kinley,  for  800  acres,  (described  as 
abofve,)  about  one  and  a  half  miles  above  the  draft. 

Two  warrants  appeared  to  have  issued  on  the  same  8d  March  1768, 
to  Haldane  and  M'Einleyy  describing  the  lands  as  in  their  respective 
applications.  They  were  both  directed  to  Thomas  Smith,  with  the 
following  indorsements  signed  by  John  Lukens,  snrveyor  general.  ^^  It 
18  suppoeed  the  land  for  which  this  warrant  was  granted  interferes  with 


400  CASES  IN  THE,  SUPREME  COURT  [1802 

prior  warrants.     Execute  this  warrant  on  the  land  left  out  by  prior 
warrants  and  make  return  into  my  office." 

Copies  of  sanreys  made  by  Richard  Tea,  in  pursuance  of  these  war- 
rants, on  the  18th  May  1765,  were  offered  to  be  read  in  evidence,  the 
one  for  Haldane  containing  801  acres;  the  other  for  M'Einley,  contain- 
ing 287  acres,  which  appeared  to  have  been  returned  into  the  snnreyor 
geueral's  office  on  the  27th  March  1767. 

The  applications,  warrants,  and  surveys,  were  opposed  as  evidence 
by  the  plaintiffs  counsel.  As  grounds  of  objection,  they  showed  a 
oertificute  from  the  surveyor  general,  that  there  were  no  warrants  in 
his  office  to  Haldane  and  M'Kinley,  but  that  certified  copies  of  the 
applications  were  filed  therein  as  of  the  date  of  14th  July  1794 ;  an- 
other certificate  from  the  receiver  general,  that  no  money  appeared  to 
have  been  paid  in  his  office  either  on  the  applications  of  Haldane  or 
M'Kinley  ;  also  two  surveys  by  Thomas  Smith,  made  on  the  2d  De- 
cember 1774,  the  one  for  Haldane  containing  243  acres,  and  the  other 
for  M'Kinley,  containing  243|  acres. 

They  contended,  that  the  application  for  a  warrant  was  no  authority 
to  survey  lands  in  1763.  The  papers  produced  were  mere  copies  from 
the  warrant  book,  and  it  is  well  known,  that  the  introduction  of  loca- 
tions or  applications  as  grounds  of  surveys,  did  not  obtain  until  Aagoflt 
1766  in  the  proprietary  land  office. 

The  warrants  must  have  issued  fraudulently  or  improvidently.  No 
warrants  ever  issued  without  money  being  previously  paid,  or  without 
reciting  a  consideration  as  services  performed,  &;c.  But  granti^ag  to 
these  warrants  a  degree  of  validity,  to  which  they  are  not  entitled, 
what  authoritv  had  Richard  Tea,  to  execute  them  ?  He  could  not 
legally  act  without  a  deputation.  But  they  are  specially  directed  to 
Thomas  Smith,  and  he  is  interdicted  expressly  from  surveying  any 
lands  which  might  interfere  with  prior  warrants,  which  he  certainly 
would  not  have  done  if  he  had  known  the  true  state  of  the  facts.  The 
very  execution  of  the  warrants  by  Mr.  Smith  was  an  abandonment  of 
the  former  surveys,  supposed  to  have  been  made  by  Tea.  They  were 
not  warrants  of  re-survey.  To  afford  a  feeble  prop  to  the  inofficial  sor- 
veys  of  Tea,  copies  of  the  applications  are  surreptitiously  thrust  into 
the  surveyor  general's  office  as  of  July  1794. 

By  the  court.  The  papers  offered  come  before  the  court  in 
a  very  questionable  guise,  and  wear  a  suspicious  appearance. 
But  let  them  be  read,  as   was  done  last  Circuit  Court  at  Bedford, 
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in  Dougherty's  lessee  v.  Piper,  in  a  case  resembling  the  present. 
We  will  judge  of  their  legal  operation,  and  facts  will  arise  on  them^ 
of  which  the  jury  are  the  constitutional  judges. 

It  appeared  in  the  course  of  the  trial,  tha  tHaldane  and  M^Kinley 

had  in  June  1761,  conveyed  their  respective  warrants  to  John  Little 

and   Bichard  Tea,  in  consideration  of  51.,  and    that  the  defendant, 

William  HoUiday,  on  the  25th  April  1774,  had  entered  into  an  agree- 

meut  for  500  acres^  part  thereof  at  208.  per  acre. 

• 
After  the  cause  had  been  fully  argued  by  Messrs.  Duncan  and 

Walker  for  the  plaintiff,  and  Messrs.  Hamilton  and  Watts  for  the  de- 
fendants, the  court  charged  the  jury,  that  it  was  obvious  the  applica- 
tion for  a  warrant  in  1763,  before  the  system  of  locations  was  adop- 
ted, did  not  authorize  a  survey.  Neither  could  a  warrant,  directed 
to  Mr.  Smith,  justify  a  survey  and  return  by  Tea,  unless  by  the  author- 
ity of  the  former.  The  act  was  inofficial.  It  is  true,  the  late  propri- 
etaries might  bind  themselves  by  warrants  issued  in  a  new  mode,  but 
this  departure  from  the  usual  forms  of  their  land  office  must  be  shown 
to  have  been  intentional,  by  strong  and  cogent  proof  ;  otherwise  the 
transaction  would  certainly  give  just  cause  of  suspicion  of  unfair 
practice.  And  it  is  clear,  that  the  proprietary  officers  could  not  by  such 
unusual  procedure,  divest  or  affect  the  interests  of  grantees  claiming 
under  prior  rights,  who  had  paid  theit  money  in  confidence  of  such 
contract. 

With  respect  to  the  extension  of  the  lines  of  a  survey,  the  practice 
had  been  for  surveyors  to  run  and  mark  the  boundaries  on  the  ground, 
and  afterwards  calculate  their  contents.  They  could  then  add  to  or 
diminish  the  quantities  surveyed  on  the  closing  lines.  But  if  any 
great  mistake  had  been  made,  careful  surveyors  usualy  went  on  ihe 
ground  again  and  made  new  surveys,  obliterating  their  former  marks. 
After  a  survey  was  returned  into  the  surveyor  generates  office,  the 
lints*  could  not  be  exton Iftd  withoa;  a  new  Wirrant  or  or ler  of 
survey,  their  former  authority  hemg  fundus  ojicio.  But  before  such 
return,  the  surveyors  might  extend,  the  lines  of  a  survey  made  by 
mistake,  where  no  injury  resulted  to  other  claimants.  Here  the  mis- 
take was  made  by  the  agent  of  Tea  himself,  who  surveyed  only  one 
half  of  the  quantity  of  the  lands  called  for  by  the  warrant ;  the  lineS 
were  extended  by  his  direction,  who  claimed  the  lands  thereby  iiula- 
ded-     Quilibei  potest  renunciare  juri  pro  se  introductu. 

Verdict  for  the  plaintiff. 
Vol.  m.  26. 
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OORAMy  TBATBS  AND  BRACEWRIDGB,   JUSTICES. 


Lessee  of   Samusl  Sucpson  against  John  Williams  and  Jambs 

Green. 

A  dormant  applioation  whereon  no  sttrrey  has  been  made,  is  within  the  limitation  act, 
tfaoogh  the  adyerse  partj  claiming  under  the  same  application  has  made  a  snrrejr 
thereon. 

Ejectment  for    858^,  acres    in  Upper  Bald  Eagle   township. 

The  plaintiff  claimed  under  an  application  dated  3d  April  1769, 
No.  794,  for  800  acres  of  land,  and  a  survey  thereon  of  358}  acres 
by  Charles  Lakens,  on  the  12th  March  1775. 

It  was  incontestiblj  proved,  that  the  lessor  of  the  plaintiff  had  ap-* 
plied  in  the  secretary's  office  for  the  location,  bat  he  gave  no  evidence 
either  positive  or  circumstantial,  that  he  paid  the  surveying  fees,  pro- 
cared  the  survey  to  be  made,  or  made  any  attempt  to  procure  one* 

The  defendants,  as  tenants  of  Christian  Miller  and  Richard  Miles, 
daimed  under  the  same  application  and  survey,  a  warrant  of  accep-* 
tance  and  patent  thereon,  dated  February  1784 ;  a  conveyance  from 
a  different  Samuel  Simpson  to  Henry  Funk,  of  the  premises,  in  con- 
sideration  of  1001,  dated  18th  May  1784,  and  another  convejanco 
from  Funk  to  Christian  Miller,  in  consideration  of  1061.,  dated  4th 
April  1792. 

It  appeared  that  the  lessor  o{  the  plaintiff  had  not  claimed  these  lands 
till  witldn  a  few  years  past ;  that  the  survey  had  been  shifted  from  the 
lands  described  in  the  application  ;  and,  from  presumptive  evidence, 
that  it  had  been  directed  by  the  Simpson  under  whom  the  defendants 
claimed  ;  and  that  the  premises,  which  in  1784,  would  not  have  sold 
for  more  than  Ss.  per  acre,  would  now  sell  for  46s. 

The  court  expressed  their  opinion,  that  this  was  a  dormant  appli- 
catiom  so  far  as  it  it  respected  the  plaintiff ;  that  it  was  barred  by  the 
limitation  act  of  26th  March  1785,  and  cited  the  case  of  Swing's 
lessee  t^.  Barton,  at  Nisi  Prius  in  Sunbury,  May  1798,  as  analogous 
hereto ;  and  that  the  defendant's  title  gained  additional  strength  from 
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their  landlords  being  considered  as  bona  fide  purchasers  of   the  legal 
estate,  for  a  valuable  consideration  without  notice. 

The  plaintiff's  counsel  reluctantly  suffered  a  nonsuit. 

Mr.  Walker, />ro  quer. 

Messrs.  Duncan  and  Roberts ,  pro  def.         ^ 


>»  •  ^> 


Lessee  of  James  Bricb  against  Richard  Curban. 

The  6th  section  of  the  limitatioa  act  of  Harch  26,  1785,  only  refers  to  warrants  issued 
before  the  law  was  enacted. 

Ejbctmbkt  for  50  acres  of  land  in  Lark  township. 

The  plaintiff  claimed  under  a  warrant  to  John  Brown,  dated  5th 
April  1788,  for  50  acres,  including  an  improvement,  bounded,  &;c. ; 
interest  to  commence  from  1st  March  1761 ;  and  a  survey  made  there* 
on  by  James  Harris  on  the  8th  March  1796.  Brown  had  raised  a 
crop  on  the  land  in  1788,  but  neither  he,  nor  the  persons  claiming  un- 
der him,  had  any  actual  subsequent  possession.  There  was  an  adverse 
possession  when  the  survey  was  made,  and  the  surveyor  was  forbidden 
to  execute  the  warrant  on  the  lands.  The  suit  was  brought  to  August 
tenn  1800. 

Exception  was  taken  by  the  defendant's  counsel  to  the  showing  of 
the  sarvey  in  evidence,  on  the  grounds  of  the  limitation  'act,  passed 
26th  March  1785,  §  5,  2  St.  Laws  282.  It  is  an  act  of  repose,  and 
highly  beneficial,  and  pursues  the  statute  in  England  of  21  Jac.  1,  c.  16. 
A  warrant  gives  no  title  to  lands,  but  only  authorizes  a  survey  within 
six  months  thereafter.  Here  there  was  no  survey  made  within  seven 
years  after  the  date  of  the  warrant,  nor  any  possession  antecedent  to 
die  commencement  of  the  suit  for  eleven  years.  But  the  act  requires 
the  quiet  and  peaceable  possession  of  the  lands  within  seven  years  next 
before  the  entry  or  bringing  the  action.  These  words  refer  equally  to 
warrants  and  settlements ;  and  after  the  seven  years,  the  warrant  with- 
out a  survey  shall  be  presumed  to  be  abandoned,  in  the  same  manner, 
as  a  bond  shall  be  presumed  at  common  law  to  be  paid  after  the  lapse  of 
twenty  years,  unless  the  legal  presumption  be  repelled  by  other  proof. 
The  plaintiff's  counsel  answered.  The  words  of  the  8th  section  are, 
*'  No  person  or  persons,  that  now  hath  or  have  any  claim  to  the  pos- 
session of  any  lands,  or  the  pre-emption  thereof  from  the  common- 
wealth, upon  any  warrant  whereon  no  survey  hath  been  made ;  or  in 
consequence  of  any  prior  settlement,  improvement  or  occupation,  with* 
(Nit  other  title,  shall  hereafter  enter  or  bring  any  action  for  the  recovery 
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thereof,  unless  he,  she  or  thej,  or  his  or  their  ancestors  or  predecessors, 
hare  had  the  peaceable  and  quiet  possession  of  the  same,  within 
seven  years  next  before  such  entry  or  bringing  such  action,"  with  a 
provision,  in  favor  of  persons  driven  away  from  their  poss^ions  by  the 
savages.  Now  it  is  obvious,  that  the  words  are  confined  to  claims  ex- 
isting at  the  passing  of  the  act,  and  not  to  future  claims,  the  word  now 
being  made  use  of.  It  is  also  clear,  that  there  are  two  independent 
clauses,  marked  by  the  disjunctive  or,  referring  to  claims  by  warrant 
or  improvement.  The  expressions  ^'  without  further  title,''  refer  to 
improvements  alone ;  those  following  unless  may  refer  to  warrants  also ; 
so  that  it  will  read  thus :  A  warrant  whereon  no  survey  has  been  made, 
or  an  interrupted  settlement,  may  justify  an  entry  or  support  an  action 
provided  there  has  been  a  quiet  and  peaceable  possession  of  the  lands 
within  seven  years  next  before  such  entry  or  action.  The  act  in  no 
part  of  it  directs,  that  a  survey  shall  be  made  on  a  warrant  within  sev- 
en years  after  its  being  issued ;  or  that  in  the  case  of  a  warrant,  ac' 
companied  with  a  survey,  it  is  necessary  there  should  be  a  possession, 
within  seven  years  before  the  suit  brought.  The  construction  has  nev- 
er obtained,  that  the  survey  under  a  warrant  should  be  made  in  six 
months.  It  would  defeat  the  titles  of  many  valuable  estates.  Indeed 
it  has  often  been  said  from  the  bench,  that  so  far  from  warrants  not 
conferring  a  title  to  lands  where  the  full  purchase  money  has  been 
paid,  that  in  the  instances  of  their  being  specially  and  exclusively  de- 
scriptive of  certain  lands,  as  of  an  island  encompassed  by  water,  &c. 
an  ejectment  might  be  supported  on  such  a  warrant  without  a  survey, 
and  that  such  case  was  not  within  the  limitation  act.  Here  there  was 
a  warrant  subsequent  to  26th  March  1785,  and  a  survey  thereon  regu- 
larly made,  in  addition  to  an  improvement  made  many  years  ago. 

The  court  directed  the  survey  to  be  received  in  evidence,  and  said, 
the  limitation  act  only  referred  to  warrants  issued  before  the  law  was 
enacted ;  and  Teates,  J.  observed,  that  he  was  of  opinion,  that  the 
doctrine  of  the  plaintiff's  counsel  was  accurate  and  correct  throughout. 

The  defendant  claimed  under  an  earlier  application  and  improvement ; 
and  after  the  evidence  on  both  sides  was  received,  the  cause  was  sub- 
mitted to  the  juiy  without  further  argument,  was  found  a  verdict  for 
the  defendant. 

Messrs.  Hamilton  and  Walker,  pro  quer. 
Messrs.  Duncan  and  Watts,  pro  def. 
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Lessee  of  Patrick  Murphy  against  Thomas  M'Glsart  and  Daniel 

Dbvinnby. 

# 

CoQrt  on  the  trial  of  lands  sold  by  the  sheriff,  will  not  examine  whether  the  jury  who 
condemned  them  acted  erroneouslj,  or  whether  the  same  were  sold  at  an  undenralae; 
bat  it  is  essential,  that  the  sheriff's  deed  should  be  aclmowledged  in  open  court,  after 
the  return  day  of  the  writ 

Ejectment  for  190  acres  of  land  in  Lack  township. 

The  cause  depended  wholly  on  the  validity  of  a  sheriff's  deed. 

The  facts  disclosed  were  as  follow  : 

The  transcripts  of  two  judgments  had  before  a  justice  of  the  peace 
against  Thomas  M'Cleary,  one  of  the  defendants,  were  filed  in  the 
prothonotary's  office,  in  pursuance  of  the  act  of  1st  March  1745-6,  § 
3,  (1  St.  Laws,  306.)  Writs  at  fieri  facias^  were  issued  thereon, 
retainable  to  April  term  1799,  on  which  the  premises  were  levied  on, 
asd  afterwards  condemned  by  inquisition  ;  and  afterwards  writs  of 
venditioni  exponas^  tested  8th  April  1799,  returnable  on  the  second 
Monday  in  August  following,  on  which  the  sheriff  returned,  that  he 
had  sold  the  lands  to  the  lessor  of  the  plaintiff  for  511.  on  the  14th 
Hay  1799.  On  the  15th  May  1799,  William  Elliot,  the  sheriff,  eze- 
CQted  a  deed  to  Murphy,  reciting  the  previous  proceedings,  which  was 
acknowledged  at  an  adjourned  Court  of  Common  Pleas  on  the  same 
day,  more  than  three  weeks  before  the  return  day  of  thependittonis. 

It  did  not  appear,  when  the  venditioni  issued,  on  which  the  sale 
was  had ;  but  the  probability  was,  from  circumstances,  that  it  was 
not  taken  out  before  the  sale.  lu  the  beginning  of  October  1800,  no- 
tice was  served  on  M'Cleary  to  appear  at  the  Court  of  Common  Pleas,  in 
November  term  following,  to  show  cause,  why  the  deed  should  not  then 
be  acknowledged  by  the  sheriff,  (who  is  since  dead  ;)  but  the  court  re- 
fused  to  receive  the  acknowledgment  at  that  time,  and  referred  the 
plaintiff's  lessor  to  his  ejectment. 

The  demise  in  the  dedaration,  was  laid  on  the  10th  June  1800. 

The  first  exception  taken  to  the  sheriff's  deed,  was,  that  the  Jury 
who  condemned  the  lands  acted  erroneously,  as  the  profits  of  the  same 
would  pay  the  debts  and  costs  in  7  years,  of  which  the  defendants  pro* 
posed  to  give  evidence; 

Sed  per  cur.  If  there  has  been  any  injury  donejierein,  or  if  the 
jaiy  have  refused  to  receive  evidence  of  the  yearly  value  of  the  premi- 
ses, application  should  have  been  made  to  the  court  from  whence  the 
process  issued,  to  qtlash  the  inquisition. 

The  second  exception  was,  that  the  premises  were  struck  off  at  a 
great  under  value,  not  |th  of  what  they  should  have  produced. 
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Sed  per  cur.  This  is  no  groand  of  relief,  if  the  sale  was  fairlj  con- 
ducted, and  due  notice  given.  And  it  appears  that  the  sale  was  ad- 
journed from  the€8th  to  the  14th  May. 

The  third  exception  was,  that  the  sheriff  had  no  authoritj  to  sell 
without  a  venditioni  exponas^  taken  out  in  due  time,  on  which  he 
had  given  at  least  ten  days  notice  before  the  sale. 

The  court  said,  that  if  the  cause  progressed,  this  must  he  left  to  the 
jury,  as  a  fact  to  bo  decided  on  by  them,  under  all  the  circumstances. 

The  fourth  exception  was,  that  the  acknowledgment  of  the  deed  was 
premature  and  rendered  the  deed  invalid.  Exceptions  to  sales  by 
sheriffs  cannot  be  made  until  the  return  of  the  venditionia ;  and^the 
sheriff  cannot  be  compelled  to  return  them,  until  the  days  therein  com- 
manded. The  acknowledgment  of  such  deeds  on  a  prior  day,  would 
effectually  defeat  all  applications  for  relief,  let  the  case  be  ever  so 
gross. 

The  plaintiff's  counsel  answered,  that  they  had  substantially  com- 
plied with  the  law,  by  giving  notice  to  the  defendant,  to  appear  at  No- 
Tember  term  1800,  to  make  his  objections  to  the  acknowledgment 
After  the  first  error  committed,  every  thing  had  been  done,  which  was 
in  the  plaintiff's  power ;  and  he  was  not  in  fault,  that  the  Court  of 
Common  Pleas  did  not  proceed  on  the  notice  served.  The  effect  would 
be,  that  every  thing  was  now  open  for  investigation,  and  every  objec- 
tion might  be  made,  as  if  the  parties  were  before  the  Court  of  Com- 
mon Pleas,  on  a  motion*  to  set  aside  the  sale. 

Sed  per  cur.  The  acknowledgment  of  a  sheriff's  deed  is  necessaiy 
to  give  it  validity.  The  act  of  1705,  §  4,  (1  St.  Laws.  69,)  directs 
that  the  deed  shall  be  duly  executed  and  acknowledged  in  court,  as  has 
been  heretofore  used  upon  the  sheriff's  sale  of  lands.  The  premature 
acknowledgment  of  the  deed  on  the  15th  May  1799,  is  of  no  effect 
whatever.  And  with  respect  to  the  notice  served  in  October  1800,  we 
can  take  no  judicial  information  of  it,  being  subsequent  to  the  day  of 
the  demise  laid  in  the  declaration. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  Hamilton  and  Walker,  pro  quer. 
Messrs.  Duncan,  Clarke  and  Watts,  pro  def* 
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AT  A  CIRCUIT  COURT,  AT  CHAMBERSBURGH,  SEPTBM- 

BER,  1802. 

CORAM,  8HITH|  JU8TICB. 


■  »  ♦  ♦» 


Rbsfubuoa  agaifiBt  Robert  NbwblLi  esq. 

In  an  indictment  for  perjary  in  answering  interrogatories  on  a  rule  to  show  cause  wlij 
in  sttaehment  should  not  issue  for  a  contempt  in  spealting  opprobrious  words  of  th# 
oovt,  nn  a  eiTil  sait|  the  interrogatories  may  be  entitled  as  between  the  state  and  the 
piitf,  and  the  perjury  be  assigned  in  the  answers  thereto,  before  the  attachment  acta 
1II7  issued. 

flsch  indictment  is  sufficiently  certain  by  ayerring  that  the  party  was  sworn  in  due 
fonnoflaw. 

Thb  defendant  was  tried  at  the  last  Circuit  Court  for  Franklin  county 
on  the  29th  September  1801,  before  Yeates  and  Smith,  Justices,  and 
conyicted  of  perjury  on  the  following  indictment. 

Of  August  sessions,  Anno  Domini  1800« 

Franklin  county,  ss. 

The  grand  inquest  for  the  county  of  Franklin,  upon  their  oaths  and 
aflirmations  respectively  do  present,  that  at  a  Court  of  Common  Pleas, 
held  at  Chambersbnrgh,  in  and  for  the  county  of  Franklin,  before 
James  Riddle,  esq.  and  his  associates,  judges  of  the  said  court,  upon 
the  30th  day  of  December,  in  the  year  of  our  Lord  1799,  a  certain  plea 
wag  then  and  there  pending  between  a  certain  James  laylor,  plaintiff, 
and  a  certain  Thomas  Shirley,  defendant,  upon  a  certiorari^  directed 
to  Robert  Newell,  esq,,  and  returned  into  the  said  court,  and  the  said 
e)Qrt  did  then  and  there  make  a  rule  of  the  said  court,  in  substance 
as  Mows,  to  wit :  ^'  Rule  that  R.  N.  esq.  show  cause  by  the  next  term, 
why  an  attachment  shall  not  issue  against  him,  for  treating  the  process 
of  diis  court  with  contempt,  and  using  opprobrious  words  to  a  peraon 
who  served  upon  him  a  copy  of  a  rule  of  this  court,  while  the  person 
was  engaged  in  that  service. ''  And  the  jurors  aforesaid  do  further 
present,  that  afterwards,  to  wit,  upon  the  3d  day  of  April  1800,  at  C. 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  the  said  R.  N.  esq.  of  the  county  aforesaid,  did  appear  in  his 
proper  person,  before  the  said  Court  of  Common  Pleas,  held  by  the 
judges  aforesaid,  and  did  then  and  there  voluntarily  and  of  his  own  free 
wOl  and  accord,  propose  to  the  said  court  to  purge  himself  upon  oath 
of  the  said  contempt  alleged  against  him,  whereupon  certain  interrog- 
atories were  then  and  there  drawn  up  in  writing,  and  proposed  to  the 
laid  R.  N.  esq.  in  substance,  as  follows,  to  wit : 
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Pennsylvania  against  Robert  Newell,  Mq. 

In  the  Common  Pleas  of  Franklin  county. 

Interrogatories  exhibited  on  the  part  of  the  commonwealth.  Ist. 
Did  Thomas  Shirley  at  any  time  previous  to  the  last  December  term  for 
this  county,  serve  you  with  a  copy  of  a  rule  of  the  Court  of  Common 
Pleas  of  Franklin  county,  to  show  cause  why  an  attachment  should  not 
issue  against  you  for  a  contempt  of  the  said  court  ?  2d.  After  hav- 
ing read  the  copy  of  the  rule  mentioned  in  the  first  interrogatory,  did 
jTOu  say,  *'  damn  the  court,  they  are  a  set  of  damned  stool  pidgeons," 
* — and  say,  ^^  if  the  court  want  a  copy  of  my  judgment,  they  may  come 
for  it.  ^^ — Or  did  you  make  use  of  any  of  the  expressions  above  stated! 

And  the  said  R.  N.  did  and  th,ere  in  due  form  of  law,  take  his  cor- 
poral oath  before  the  said  court,  (they  having  sufficient  and  competent 
power  and  authority  to  administer  an  oath  to  the  said  R.  N.  in  that 
behalf,)  that  he  the  said  R.  K.  would  true  answers  make  to  the  said 
interrogatories ;  and  he  the  said  R.  N.  being  so  sworn  upon  his  corporal 
oath,  on  the  matters  contained  in  the  said  interrogatories,  did  then  and 
there  answer  and  declare  before  the  said  court,  in  answer  to  the  said 
second  interrogatory,  that  he  (himself  the  said  R.  N.  meaning,)  did 
not  make  use  of  any  of  the  expressions  therein  (the  Said  interrogatoiy 
meaning,)  contained.  Whereas  in  truth,  and  in  fact,  the  said  R.  N. 
after  having  read  the  copy  of  the  rule  of  court  aforesaid  did  say) 
'*  damn  the  court,  they  a  set  of  damned  stool  pidgeons.  "  And  where- 
as in  truth  and  in  fact,  the  said  K  N.  after  having  read  the  copy  of 
the  rule  last  afdl*esaid,  did  say,  '^  if  the  court  want  a  copy  of  my  judg- 
ment, ''  (the  judgment  of  him  the  said  R.  N.  in  the  said  cause  between 
James  Taylor  and  Thomas  Shirley  meaning,)  ^'  they  may  come  for  it.  ^' 
And  so  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid^ 
respectively  do  say,  that  the  said  R.  N.  on  the  said  8d  day  of  April  in 
the  year  last  aforesaid  at  C.  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  upon  his  oath  aforesaid  before  the 
said  Court  of  Common  Pleas,  (the  said  Court  of  Common  Pleas  then 
amd  there  having  sufficient  and  competent  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  R.  N.)  by  his  own  act  consent,  and 
of  his  own  most  wicked  and  corrupt  mind  and  disposition  in  manner 
and  form  aforesaid,  did  knowingly,  falsely,  wickedly,  maliciously,  will* 
fully  and  corruptly  commit  willful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
others  in  like  case  offending,  contrary  to  the  act  of  general  assembly, 
in  such  case  made  and  provided,  an  1  against  the  peace  and  dignity  of 
the  commonwealth  of  Pennsylvania. 
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After  coaviction,  the  following  reaaons  irere  filed  in  arrest  of  jadg* 
]ii6Dt.  let.  That  the  aflSdavit  on  which  the  perjury  is  assigned,  is 
stated  to  be  on  an  interrogatory  filed  between  the  commonwealth 
and  the  defendant,  on  the  part  of  the  commonwealth,  without  stat* 
ing  any  proceeding  between  the  commonwealth  and  the  defendant^ 
in  which  the  said  aflSdavit  would  be  material.  2d.  For  that  it  is  not  stat* 
ed,  that  the  defendant  took  an  oath  on  the  holy  gospel  of  Qod,  or  in  the 
presence  of  Almighty  God,  by  uplifted  hand.  For  that  in  the  assign 
ment  of  the  perjury,  it  is  not  stated  that  he  did  falsely,  corrupt- 
ly and  voluntarily  swear.  4th.  For  that  the  said  indictment  is  insen* 
Bible  and  repugnant,  and  is  defective  both  in  form  and  substance. 

In  support  of  the  rOi&sons  in  arrest  of  judgment,  Mr.  Duncan  for 
the  defendant,  insisted,  that  it  was  necessary  to  alledge  a  proceeding 
and  how  the  testimony  became  material.  Perjury  is  a  willful,  false 
and  corrupt  oath  in  a  judicial  proceeding.  The  indictment  stated  a 
civil  suit  depending  between  Taylor  and  Shirley,  in  which  the  rule  to 
ihow  cause  was  entered ;  but  the  interrogatories  are  entitled  Respub- 
lica  T.  Newell,  which  was  irregular  until  the  attachment  had  actually 
iasaed  for  the  contempt.  The  proceedings  in  the  first  instance  are  on 
the  civil  side  of  the  court  until  attachment  granted,  and  afterwards  on 
the  criminal  side.  3  Term  Rep.  253.  6  Term  Rep.  642.  And  so  it  was 
lately  decided  in  a  case  of  Wayne,  in  the  Circuit  Court  of  the  United 
States,  held  at  Philadelphia.  Consequently,  there  being  no  suit  be- 
tween  the  eommonwealdi  and  the  defendant,  when  the  interrogatories 
were  exhibited,  there  was  no  foundation  to  warrant  the  interrogatoriei 
as  filed. 

The  uniform  mode  of  statement  in  indictments  of  the  manner  in 
which  the  party  is  sworn  is,  that  "  he  took  his  corporal  oath  upon 
the  holy  gospel  of  God."  Here  it  is  merely  laid,  that  he  took  his  cor- 
poral oath,  and  swore,  &;c.  It  might  have  been  laid,  in  order  to  ac- 
commodate the  case  to  the  municipal  laws  of  the  state,  that  the  defen- 
dant was  sworn  in  the  ^^  presence  of  Almighty  God,  the  searcher  of 
hearts,"  ftc,  if  he  conscientiously  scrupled  the  form  of  kissing  the 
hock.    But  this  objection  was  not  much  relied  on. 

This  indictment  is  grounded  on  the  act  of  assembly,  which  declared 
that  the  British  statutes  of  5  Eliz.  c.  9,  shall  be  executed  here.  It 
is  not  laid  as  an  ofience  at  common  law,  which  might  have  been  done« 
4  Com.  Dig.  tit.  Justices  of  the  Peace.  148.  B.  104.  The  words 
falsely,  corruptly  and  willfully  are  essentially  necessary  in  stating  the 
crime  of  perjury  under  the  statute,  and  form  a  material  description  of 
the  offence.     Several  precedents  may  be  found  in  ^tubbs  Gro.  Gir. 
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Compa.  808  to  884.  The  indictment  must  show  in  what  manner  and 
in  what  court  the  false  oath  was  taken.  2  Hawk.  c.  25,  §  57.  And 
no  argamentative  certaintj  will  supply  their  place.  /&.  c.  28,  §  82. 
The  court  must  take  up  the  facts  as  stated,  and  not  the  jury's  con- 
clusion; The  indictment  is  closed  by  an  inference  from  the  facts  be- 
fore found  bj  the  jury.  The  words  ^*  et  sic  comtnisit  voluntarium 
tt  corrupium  perjuriuniy  "  are  not  su£Scient  in  the  conclusion  of  the 
indictment.  8  Inst.  167.  Essential  epithets  must  be  applied  to  the  act 
of  killing,  in  an  indictment  for  murder.  2Dall.  228.  Here  the  words 
falsely,  corruptly  and  willfully,  which  are  materially  descriptive  of  the 
crime  being  omitted,  the  indictment  is  substantially  vicious. 

Messrs.  Watts  and  Brown  for  the  commonwealth  contended,  that  if 
there  was  any  informality  in  entitling  the  interrogatpries,  it  ought  to 
have  been  taken  advantage  of  in  the  first  instance  ;  and  this  was  done 
in  the  case  of  Wayne  before  cited.  This  defendant  haeT  waived  any 
seeming  irregularity  by  his  freely  submitting  to  answer  without  taking 
the  opinion  of  the  court  on  that  point  previously. 

The  second  exception  was  unfounded,  and  in  a  great  degree  aban- 
doned. .  ^ 

Though  the  want  of  the  words  falsely,  corruptly  and  willfully,  might 
vitiate  an  indictment  for  perjury  under  the  statute  of  6  Eliz.  c.  9, 
yet  they  were  not  essentially  necessary  in  an  indictment  for  the  offence 
at  common  law.  These  expressions  were  not  technical  terms,  like  the 
words  murdravitjfelonic  cepitj  rapuifj  proditorie^  4;c.  which  no 
circumlocution  can  supply.  2  Hawk.  c.  25,  §§  55,  110.  Perjury  is  a 
willful  false  oath,  in  any  lawful  proceeding  in  a  court  of  justice.  1 
Hawk.  c.  69,  §  1.  Here  the  whole  matter  is  set  out  with  convenient 
certainty.  2  Hawk.  c.  25,  §§  57.  The  free  act  of  the  mind,  the  false- 
hood of  the  oath,  and  the  legality  of  the  proceeding,  are  sufficiently 
alledged ;  and  though  the  indictment  may  not  be  warranted  by  the 
statute  of  5  Eliz.   it  may  well  be  defended,  at  common  law. 

Curia  advisare  vtJi. 

And  now  Smith,  Justice,  delivered  the  opinion  of  the  court,  as 
agreed  upon  in  a  conference  between  him  and  Yeates,  Justice,  the 
latter  having  been  prevented  from  attending  the  court,  by  indisposi- 
tion. 

The  defendant  has  been  found  guilty  of  willful  and  corrupt  per- 
jury,  in  his  answer  to  certain  interrogatories  filed  in  the  court  of  Com- 
mon Pleas  of  Franklin  county,  touching   certain  opprobious  ex- 
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pressions,  made  use  of  by  him  respecting  the  same  court.  His  coon* 
lel  have  filed  reasons  in  arrest  of  jadgment,  which  we  have  fuUj  con* 
lidered. 

I  shall  first  premise,  that  tenderness  ought  always  to  prevail  in  crimi- 
sal  case^,  so  far  at  least,  as  to  take  care,  that  a  man  may  not  suffer 
otherwise  than  by  due  course  of  law,  nor  have  any'  hardship  dore  him 
or  seyerity  exercised  upon  him,  where  the  construction  may  admit  of  a 
reasonable  doubt,  or  difficulty.  4  Burr.  2082.  We  are  bound  to  pro- 
nounce the  law,  as  we  think  it  is  always  leaning  to  the  favorable  side, 
where  we  doubt.  For  so,  says  the  law.  Rex  y.  Wilkes,  4  Burr.  Per 
Lord  Mansfield. 

1.  The  first  reason  in  arrest  of  judgment  is,  that  the  deposition  on 
which  the  perjury,  is  assigned,  is  stated  to  be  on  an  interrogatory  filed 
between  the  commonwealth  and  the  defendant,  on  the  part  of  the  com- 
moDwealth ;  without  stating  any  proceeding  between  the  commonwealth 
and  the  defendant,  in  which  the  said  deposition  would  be  material. 

This  objection  was  taken  at  the  trial  under  another  shape,  and  was 
oremiled  by  the  court.  It  was  then  said,  that  the  interrogatories  were 
wrongly  entitled  ;  that  the  plea  was  pending  between  James  Taylor 
and  Thomas  Shirley,  and  the  rule  was  entered  in  that  cause  ;  and  in- 
asmuch as  the  proceedings  were  on  the  ciyil  side  of  the  court  until  the 
attachment  issued,  the  interrogatories  should  haye  been  filed  in  that 
Boit,  and  headed  accordingly.  To  this  point  were  cited  8  Term  Rep. 
253,  and  6  Term  Rep.  612,  note,  and  the  case  of  Caleb  Wayne,  late- 
ly decided  in  the  circuit  Court  of  the  United  States,  for  the  eastern 
district  of  Pennsylyania.  The  answer  giyen  was,  that  we  had  not 
adopted  that  nicety  of  form  here,  which  was  practised  in  England  ;  but 
at  the  utmost,  that  the  defendant  should  haye  taken  advantage  of  the 
informality,  and  showed  to  the  court,  the  grounds  of  his  refusal  to  an- 
swer the  interrogatories.  He  was  now  too  late,  after  he  had  come  in 
and  voluntarily  submitted  to  answer.  The  rule  was  entered  in  Decem- 
ber Term  1799,  that  the  defendant  should  show  cause,  why  an  attach- 
ment should  not  issue  against  him,  for  treating  the  process  of  the  court 
with  contempt,  and  using  opprobrious  words  respecting  the  court.  This 
rule  was  grounded  on  due  proof  made  of  his  improper  conduct  previous 
thereto.  He  was  then  actually  in  contempt.  We  considered  the  rule 
to  show  cause  in  such  a  case  as  wholly  unnecessary.  For  contemptuous 
words  spoken  of  a  court,  its  rules  of  process,  an  attachment  issues  im- 
laediately  of  course.  Sayer  114.  1  Stra.  185.  The  party  must  an-* 
twer  in  custody ;  for  it  is  to  no  purpose  to  serve  him  with  a  second 
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rale,  that  has  slighted  and  despised  the  first ;  it  would  expose  the 
coart  to  farther  contempt.  1  Salk.  84.  The  jurisdiction  of  the  cc  urt 
on  its  criminal  side  grew  out  of  the  civil  action,  returned  on  the  err* 
ttorari  in  the  plea  above  stated,  and  the  oath  of  the  party  became 
material.  The  issuing  of  the  attachment  is  only  for  the  purpose  of 
bringing  in  the  party  to  answer  to  the  interrogatories ;  and  if  he  can 
swear  off  the  contempt  he  is  discharged.  12  Mod.  848.  If  he  deny 
all  on  oath,  he  is  set  at  liberty  ;  but  he  must  be  indicted  for  peijury  if 
forswear  himself.  12  Mod.  511.  8  Mod.  81.  Doug.  498.  Mosel.  250. 
1  Stra.  444.  Annal.  178.  4  Burr.  2106.  When  therefore  Newell  ap- 
peared in  the  Court  of  Common  Pleas,  to  purge  himself  of  the  contempt 
charged  against  him,  we  viewed  him  in  the  same  light,  as  if  his  pres- 
ence had  .been  enforced  by  attachment,  and  were  of  opinion,  that  in 
either  case,  the  interrogatories  should  be  entitled  in  the  same  manner. 
We  considered  the  rule  to  show  cause  stated  in  the  indictment,  as  mere 
matter  of  inducement.  An  indictment  for  perjury  at  an  assize,  may 
allege  the  oath  to  have  been  taken  before  one  of  the  judges  in  ths 
commission,  though  the  names  of  both  are  inserted  in  the  caption. 
Leach  154. 

2.  The  second  objection  is,  that  it  is  not  stated  that  the  defendant 
took  an  oath  on  the  holy  Gospel  of  God,  or  in  the  pr^ecce  of  Almigh* 
ty  God  by  uplifted  hand.  The  indictment  charges,  that  ^^  the  said 
Robert  Newell  did  then  and  there,  in  due  form  of  law,  take  his  corpo- 
ral oath,"  &;c.  This  form  was  approved  of  by  Lord  Hardwicke,  who 
says,  the  words  corporal  oath  may  stand  for  lifting  up  ati  arm  or  other 
bodily  member.  What  is  universatly  understood  by  an  oath  is,  that 
*^  the  person  who  takes  it  imprecates  the  vengeance  of  God  upon  him 
if  the  oath  he  takes  is  false  "  1  Atky.  20.  In  the  great  case  of 
Omychund  v.  Barker,  Ld.  Chan.  Baron  Parker  said,  he  did  not  think, 
tttctis  sacris  Evangeliis  were  necessary  words  ;  for  several  old  pre- 
cedents are,  that  the  party  yfMJuraius  generally  or  debito  modoju- 
rcUus.  Vide  West  Symb.  2d  part,  under  the  head  of  Indictments  and 
Offences.  Sec.  160.  1  Atky.  43,  44.  Lord  Chief  Justice  Willei 
says,  that  sacrosancia  Etangelia  are  not  at  all  material  words  in  in- 
dictments for  perjury.  lb.  46.  Lord  Chancellor  Hardwicke  asserts 
the  same  opinion,  and  observes  that  the  framers  of  indictments  are  apt 
to  throw  in  words,  and  to  swell  them  out  too  much  to  no  purpose ; 
therefore  the  old  precedents  are  the  best.  7&.  60.  According  to  Lord 
Chief  Justice  Kenyon,  an  indictment  for  perjury  is  suflSciently  certain, 
if  it  only  states  the  defendant  to  have  been  in  due  manner  sworn. 
Peake  156.  Vide  lb.  23,  Mee  v.  Beid,  and  Leach's  Crown  Cases  848. 
Mildrone's  case. 
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3.  The  third  reason  in  arrest  of  judgment  is  most  material ,  and 
Itts  obtained  from  us  much  consideration.  It  is  this :  that  in  the  as* 
signment  of  the  perjury,  it  is  not  stated  that  the  defendant  did  falselj, 
eomiptlj  and  willfully  swear,  &c. 

If  the  indictment  is  considered  as  grounded  on  the  statute  5  Eliz.  c. 
9,  it  is  certainly  defective  ;  because  the  words  wilfullly  and  corruptly 
are  inserted  ic  the  6th  paragraph,  as  material  descriptions  of  the  of- 
fence. And  it  is  clearly  settled,  that  in  every  prosecution  on  this 
statute,  the  words  thereof  must  be  exactly  pursued ;  and  therefore, 
diat  an  indictment  or  action  on  the  said  statute,  alleging  that  the  de- 
fendaot  deposed  such  a  matter  false  and  deceptive,  (2  Leon.  211.  8 
Leon.  230.  1  Show.  190)  or,  false  e/  corruptive,  (Hill.  12.  Cro.  El. 
147)  or,  false  and  voluntarie  (Sav.  43)  without  expressly  saying  that 
he  did  it  voluntary  et  corruptee  is  not  good,  and  that  such  a  defect 
cannot  even  be  supplied  by  adding  the  words  contra  formatn  siaiiUij 
or  concluding  ei  sic  volunf  avium  et  corruphim  commiait  perju* 
num.  2  Leon.  214. 1  Leon.  280.  Hetl.  12.  Savil.  43.  Cro.  El. 
147. 1  Huwk.  c.  69,  §  17. 

The  present  indictment  concludes,  '^  contrary  to  the  act  of  general 
assembly  in  such  case  made  and  provided."  But  on  examining  our 
statute  book  it  will  be  found,  that  the  only  law  respecting  this  offence 
in  courts  of  justice,  was  enacted  the  81st  May  1718,  the  24th  sec- 
tion whereof  goes  to  subornation  of  perjury ;  and  the  25th  section 
extends  the  English  statute  of  5  Eliz.  c.  9,  and  declares,  that  this 
statute  shall  be  put  into  due  execution  here.  1  St  Laws  143.  The 
let  of  5th  April  1790,  (2  St.  Laws  804)  which  was  made  perpetual  by 

the  act  of  4th  April  1799,  (4  St.  Laws  399)  prescribes  fine  and  im- 
prisonment, in  lieu  of  the  former  infamous  punishments  of  pillory  and 
whipping.  It  will  be  further  found,  that  this  statute,  of  5  Eliz.  o.  9, 
extends  to  no  other  perjury  than  that  of  a  witness  ;  and  therefore  no 
one  can  come  within  the  statute,  by  reason  of  any  false  oath  in  an  an- 
swer to  a  bill  in  chancery,  (Cro.^.^  14J3.  2  Wn.  201.  Dalis.  84. 
Yel?.  I'iO)  or  in  swearing  the  peace  agaiosti^other,  {'Z  Rol.  Ab.  T7, 
pi.  5)  or  by  reason  of  a  false  wager  of  law,  (Noy.  7,108)  or  for 
taking  a  false  oath  before  commissioners  appointed  by  the  king,  to 
make  an  inquiry  concerning  his  titlo  to  certain  lands.  (Moor  627. 
1  Hawk.  c.  69,  §  20.)  It  therefore  necessarily  follows,  that  if  the  in- 
dictment had  been  framed  with  the  utmost  correctness,  under  the  stat- 
Tite  of  5  Eliz.  the  offence  of  the  defendant  was  not  punishable  thereby, 
becanse  he  was  not  a  witness,  examined  in  a  court  of  justice,  in  the 
usual  course  of  proceeding. 
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But  the  law  is  perfectly  ascertained,  that  one  may  be  guilty  of  per- 
jury at  common  law  in  respect  of  a  false  oath,  taken  by  him  in  hia  own 
cause,  in  answer  to  questions  put  to  him  in  a  court  of  law,  having 
powei  to  purge  him  upon  oath,  concemiog  his  knowledge  of  the  mat- 
ters in  dispute.  1  Bol.  Ab.  40,  pi.  15.  88,  pi.  9.  Cro.  El.  609.  So 
also  in  a  court  of  equity.  1  Leon.  127.  Gro.  EL  135,  905.  1  Sid.  244. 
1  Hawk.  c.  69,  §  5. 

This  introduces  the  great  question,  whether  this  indictment  can  be 
supported  against  the  defendant  on  the  principles  of  the  common  law^ 

It  was  formerly  held,  that  no  indictment  grounded  on  a  statute 
and  concluding  contra  formam  staiuii  could  be  maintained  as  an 
indictment  at  common  law ;  but  the  contrary  is  now  adjudged,  and 
the  words  contra  formam  statuti  shall  be  rejected  as  useless,  where 
the  offence  is  prohibited  by  the  common  law  only.  The  substance  of 
the  indictment  being  found,  the  rest  is  but  surplusage,  which  hurteth 
not  the  verdict,  and  it  shall  be  taken  as  it  may  stand  by  law.  Atky. 
48.  Sty.  86.  1  Sid.  421.  2Keb.  138,  pi.  5.  1  Salk.  212.  2  Hawk, 
c.  25,  §  115.  5  Term.  Rep,  162. 

Perjury  is  defined  by  Lord  Coke,  to  be  a  crime  committed,  when  a 
lawful  oath  is  administered  in  some  judicial  proceeding,  to  a  person 
who  swears  willfully,  absolutely  and  falsely,  in  a  matter  material  to  the 
issue,  or  point  in  question.  3  Inst.  164.  4  Bl.  Com.  137.  And  in  10 
Mod.  195,  it  is  laid  dowii  that  the  oath  must  not  only  be  false,  but 
willful  and  malicious  to  make  it  perjury.  Here  the  legality  of  the  oath^ 
and  the  propriety  of  the  judicial  procedure  are  indisputable.  The 
indictment  states,  that  the  defendant  did  '^  then  and  there  voluntarily ^ 
and  of  his  own  free  will  and  accord,  propose  to  the  said  court,  to  purge 
himself  upon  oath  of  the  said  contempt  alleged  against  him  ;  that  he 
was  then  and  there  duly  sworn  on  his  corporal  oath,  and  then  and 
there  did  answer  and  declare,"  &c.;  negativing  by  express  averments 
the  truth  of  his  oath,  with  a  conclusion,  that  *<  he  the  said  Roberl 
Newell,  the  day  and  year  aforesaid,  at  Ghambersbnrg  aforesaid,  Ac, 
&c.,^by  his  own  act  and  consent,  and  of  his  own  most  wicked  and  cor- 
rupt mind  and  disposition  in  manner  aforesaid,  did  knowingly,  falsely, 
wickedly,  maliciously  and  corruptly  commit  willful  and  corrupt  perju* 
ry,"  &;c.  On  the  bare  reading  of  the  indictment,  one  would  reasonably 
suppose,  that  the  willfulness,  absoluteness,  falsity  and  malice  of  tli^ 
oath,  were  sufficiently  asserted  and  charged  against  the  defendant- 
But  his  counsel  have  ingeniously  objected,  that  it  does  not  pursue  the 
course  of  the  precedents,  and  that  the  offence  is  not  laid  in  a  manner 
known  to  the  law. 
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We  hold  oarselves  bound  bj  precedents.  We  flatter  ourselyes,  we 
ctnsaj  with  Lord  Chief  Justice  Eenyon/*  it  is  our  wish  and  comfort, 
to  stand  super  antigtuu  vias.^*  7  Term  Rep.  668.  La  criminal 
eases,  we  will  not  intentionally  inflict  new  hardships  on  any  one,  let  our 
idiTidual  feelings  be  what  they  may.  To  satisfy  our  minds  in  this 
particular,  my  brother  Yeates  and  I  haye  made  diligent  and  painful 
researches  into  the  books  of  entries,  on  the  criminal  law.  The  result 
of  onr  inquiries  has  been  as  follows : 

In  Rex  v.  Gates.  5  St.  Tri.  4,  the  indictment  for  perjury  charges 
bim,  that  he  falsely,  voluntarily  and  corruptly  did  say,  &c.  So  on  the 
second  indictment  against  him.  lb.  70.  In  Bex  y.  Sir  Patience 
Ward,  8  St.  Tri.  661,  the  information  states,  that  he  falsely  and 
eorrapdy  did  swear,  &c.  In  Rex  y.  Elizabeth  Canning,  10  St.  Tri* 
206,  the  indictment  charges,  that  she  did  falsely,  wickedly,  yolun- 
tariljand  corruptly  say«  &c.  In  Tremaine's  Fleas  of  the  Crown,  pa. 
136  to  167,  there  are  thirteen  indictments  for  perjury,  all  of  which  are 
laid  with  the  epithets  (  or  some  of  them  )  falsely,  corruptly,  malicious* 
I7  and  yoluntarily,  &;c.  In  Stubb's  Crown  Circt.  Comp.  308  to  334, 
there  are  seyen  indictments  with  the  same  epithets,  applied  to  the  acts 
of  swearing.  So  in  Clift's  Entries  399,  401,  there  are  two  informa- 
tions for  perjury  at  the  assizes,  that  the  defendant  maliciously,  yolun- 
tarily and  corruptly  swore,  &c.  And  in  Rex  y.  Greepe,  5  Mod. 
S43,  an  information  at  common  law  for  perjury  in  a  trial  at  bar  in  re- 
pterin,  charges  the  defendant,  that  he  falsely,  maliciously,  voluntarily, 
aod  corruptly,  on  his  oath,  said,  &;c.  In  Co.  Ent.  164,  b.  357,  a 
tbere  are  two  precedents  of  actions  brought  in  debt,  on  the  Stat.  5 
Eliz.  c.  9,  wherein  it  is  laid,  that  the  defendants  yoluntarily  and  cor- 
raptly  swore,  &c.  And  so  in   many    other  actions   of  debt  in  other 

On  the  other  hand,  in  the  same  book  165,  b.  there  is  a  form  in  a 
deposition  before  commissioners  on  interrogatories  in  Chancery,  where- 
in the  epithets  are  not  used.  So  in  Rast.  Ent.  481,  the  declaration 
lays  the  swearing  without  those  terms,  perquod  idem  R.  voluntarie 
et  corruptive  commisii  perjurium  voluntarium. 

In  officium  Clerici  Pact>,(a  book  containing  many  excellent  pre* 
cedents  )  fol.  87,  we  find  an  indictment  for  perjury  in  a  deposition, 
resembling  the  present  case  in  all  particulars.  It  states,  that  the  de- 
fendant ^^  being  sworn,  said  and  upon  his  oath  affirmed  and  deposed  in 
manner  following,  &c.  Whereas  in  truth  and  in  fact,  &c.,  yoluntarily 
and  corruptly  committed  yoluntary  and  corrupt  perjury,^'  &c.  Again  in 
West's  Symbol.  119,  b.  §  160,  another  form  of  the  same,  kind  occurs 


416  OASES  IN  THE  SUPREME  COURT  [1802 

for  perjury  in  a  deposition  before  commissioners  by  commission  oat 
of  the  court  of  wards.  But  in  the  same  book  and  page^  §  161  for 
peijury  in  a  deposition  before  commissioners,  by  commission  out  of 
chancery  on  the  stat.  of  5  Eliz.  after  the  words  in  the  indictment, 
^^whereas  in  truth  the  said  H.  S.  did  not  cause,  &c.  neither,  &c.  (  ne» 
gando  effectvm  deposilionSy  )  protjU  prxdict*  fF.  false  and  cor- 
rupte  deposuii  et  juravit,  per  quody^^  &c.  And  again  Ibid  138,  § 
241,  an  indictment  for  perjury  committed  in  an  answer,  in  the  ex* 
chequer  at  Chester,  states,  that  the  defendant  on  his  oath  '^  said,  affirm- 
ed and  swore  these  English  words  following,  &c.  and  so  the  said  R.  in 
making  and  confirming  his  answer  in  that  part  aforesaid,  the  day  of 
at,  &c.  voluntarily  and  corruptly  committed  voluntary  per* 
jury,"  &c.  It  is  evident  therefore,  that  the  f orias  of  indictment  at  com- 
mon law  for  perjury,  are  not  uniformly  the  same ;  but  the  words  falslj, 
corruptly  and  willfully,  as  applied  adjectively  or  adverbially  to  the  act 
of  sweariug,  are  mere  expletives  to  swell  the  sentence,  in  the  language 
of  Lord  Hardwicke.  1  Atky.  50. 

We  find  no  adjudged  case  or  rfic^m  in  the  books,  that  such  words 
are  appropriate  terms  of  art.  descriptive  of  the  crime  of  perjury,  at  com- 
mon law,  as  murdravii  in  an  indictment  for  murder  cepit  in  larcenj 
mat/hemiaml  in  mayhem, /e/oen^e  in  felony,  &;c.  2  Hawk.  c.  35, 
§  55.  On  the  contrary,  we  do  find  it  laid  down  by  the  judges,  that 
an  indictment  for  perjury  at  common  law,  does  not  require  so  mach 
certainty  as  on  the  statute,  and  that  it  need  not  be  in  a  court  of  record, 
or  matter  material  to  the  issue.  5  Mod.  348.  1  Sid.  106.  And  ia 
Cox's  case,  (Leach  69,)  it  was  agreed  by  ten  judges  unanimously,  that 
the  word  willfully,  was  not  essentially  necessary  in  an  indictment  for 
perjury  at  common  law,  though  it  was  essential  in  an  indictment  for 
perjury  under  the  stat.  of  5  Elisi.  c.  9,  because  the  term  willful  in  the 
statute,  is  a  material  description  of  the  offence.  Still  it  is  necessary, 
that  it  should  appear  by  the  indictment,  that  the  oath  was  willfully 
false. 

It  will  readily  be  agreed,  that  all  indictments  must  have  a  precise 
and  sufficient  certainty,  and  that  the  offences  must  be  set  forth  widi 
clearness  and  certainty.  4  Bl.  Com.  805,  6.  Every  person  should  be 
apprised  ol  the  distinct  charge  made  against  him,  in  order  that  he 
may  come  fully  prepared  for  his  defence.  But  in  the  words  of  the 
human  Lord  Hale, ''  the  great  strictnesses  and  unseemly  niceties,  re- 
quired in  some  indictments,  tend  to  the  reproach  of  the  law,  to  the 
shame  of  tfie  government,  to  the  encouragement  of  villainy,  and  to  the 
dishonour  of  God."  2  H.  H.  P.   C.  193. 

4.    The  last  reason  offered    in  arrest  of  judgment,  is,  that  the 
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indictment  is  iDsenaible  and  repugnant,  and  is  defective  both  in  form 
and  substance.  This  objection  being  made  in  general  terms,  must  nee 
essarily  refer  to  the  supposed  defects,  before  particularly  specified  and 
ilready  considered. 

Upon  the  whole,  on  the  best  consideration,  which  mj  brother  Yeates 
tnd  I  have  been  capable  of  giving  to  the  different  reasons  filed  in  arrest 
of  judgment,  our  oflScial  duty  constrains  us  to  say,  that  they  are  not 
relevant  in  point  of  law,  and  that  the  commonwealth  is  entitled  to  judg- 
ment. 

Judgment,  that  the  defendant  pay  a  fine  of  one  hundred  dollars,  and 
he  imprisoned  for  the  term  of  six  calendar  months,  and  until  he  shall 
haye  paid  the  said  fine  and  the  costs  of  prosecution. 


■  »  9  »■ 


AT  A  CntCUIT  COURT,  AT  BEDFORD,  NOVEMBER  1802. 

COKAM,  YEATES  AND  SMITH,  JUSTICES. 


Bbspublica  against  Peter  Arnold. 

Indictment  for  a  nuisance  In  obstructing  an  ancient  water  course,  whereby  a  public 
highway  was  over-flowed,  and  spoiled,  need  not  state,  how  far  in  length  or  breath  the 
wftter  stood  on  the  road. 

Soeh  indictment  laying  the  nuisance  to  be  in  the  commonwealth's  highway,  or  road  lead- 
mg  from,  &c.  is  good. 

An  indictment  was  found  against  the  defendant,  for  a  nuisance,  in 
May  sessions  1801,  as  follows  : 

Bedford  county,  ss. 

The  grand  inquest  for  the  county  of  Bedford,  upon  their  oaths  and 
sffinnations  respectively,  do  present,  that  Peter  Arnold,  late  of  the 
coQQty  aforesaid,  yeoman,  the  22d  day  of  April  in  the  year  of  our 
Lord  1801,  with  force  and  arms,  &c.  at  the  townships  of  Coleraine  and 
ProTidence,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
conn,  a  certaia  ancient  water-course,  called  the  Raystown  branch  of 
Juniata,  and  a  certain  other  .ancient  water-course  called  Dunning^s 
creek,  which  said  ancient  water-course  called  the  Raystown  branch  of 
Juniata,  running  from  Londonderry  township  in  the  county  aforesaid, 
and  which  said  ancient  water-course  called  Dunning's  creek,  ninping 
from  St.  Glair  township  in  the  county  aforesaid,  and  uniting  in  and 
ranning  through  Bedford  township,  in  the  county  aforesaid,  and  rua- 
ning  between  the  said ;  townships  of  Loadonderry  and  St.  Clair^  and 
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the  township  of  Hopewell,  in  the  said  coantj,  across  and  through  which 
the  commonwealth's  highway,  or  a  road  leading  from  the  town  of  Bed- 
ford, in  the  county  aforesaid,  towards  and  unto  the  crossings  of  Jun- 
iata, in  the  county  aforesaid,  was  laid  out  in  due  form  of  law,  did  ob- 
struct and  stop  up,  and  the  said  water-courses  so  as  aforesaid  obstructed 
and  stopped  up,  from  the  said  22d  day  of  April  in  the  year  aforesaid, 
until  the  day  of  the  taking  of  this  inquisition,  at  the  township  of  Bed- 
ford, in  the  county  aforesaid,  unlawfully  and  injuriously  hath  contin- 
ued and  still  doth  continue,  by  reason  whereof  the  rain  and  waters  that 
were  wont  and  ought  to  flow  and  pass  through  the  said  water- courses 
on  the  same  day  and  year,  and  divers  other  days  and  times  afterwards, 
between  that  day  and  the  day  of  the  taking  of  this  inquisition,  did  over- 
flow and  remain  in  the  commonwealth's  highway  or  road  aforesaid,  in 
the  township  of  Bedford  aforesaid,  and  thereby  the  same  highway  or 
road  was  and  yet  is  greatly  hurt  and  spoiled,  so  that  the  liege  subjects 
of  the  commonwealth,  through  the  same  highway  or  road,  with  their 
horses,  coaches,  carts  and  carriages,  then  and  at  other  days  and  times^ 
could  not  nor  yet  can  go,  return,  pass,  ride  and  labor,  as  they  ought 
and  were  wont  to  do,  to  the  great  damage  and  common  nuisance  of  ail 
the  liege  subjects  of  the  commonwealth,  through  the  same  highway  or 
road,  going,  returning,  passing,  riding  and  laboring,  and  against  the 
peace  and  dignity  of  the  commonwealth  of  Pennsylvania. 

Another  indictment  was  found  against  the  defendant  in  August  ses- 
sions 1801,  for  a  nuisance,  in  obstructing  the  waters  of  the  Raystown 
branch  of  Juniata,  and  thereby  over-flowing  the  highway,  which  pur- 
sued the  preceding  form,  mutatia  mutandis.  Both  indictments  were 
removed  into  the  Circuit  Court,  and  came  on  to  trial  at  the  last  Circuit 
Court  for  Bedford  county  on  the  24th  November  1801,  before  Yeates 
an  Smith,  Justices,  when  the  defendant  was  convicted  on  both  indiet- 
ments. 

The  following  reasons  were  then  filed  in  arrest  of  judgment. 

1.  For  that  the  indictment  does  not  state  with  certainty  where  the 
nuisance  was,  nor  how  far  in  length  or  breadth  it  did  stand  on  the  road. 

2.  For  that  the  place  in  which  the  nuisance  was  stated  to  be  com- 
mitted, is  in  one  of  the  commonwealth's  highways  or  a  road  leading 
from  the  town  of  Bedford  towards  and  unto  the  crossings  of  Juniata ; 
and  being  in  the  disjunctive,  cannot  be  supported  ;  more  especially,  as 
it  18  uncertain,  wheUier  the  said  road  is  a  public  highway,  or  a  private 
road. 

Meina*    Ihinoaa  and   Oark  argued   for^the   defendant    Nag- 
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figenoe  in  drawing  indictments  ought  not  to  be  countenanced.  8  Term 
Bop.  473-4.  Eveiy  person  accused  should  know  the  specific  crime 
iridi  which  he  is  charged,  in  order  to  prepare  for  his  defence.  The  of- 
fence must  be  laid  with  accuracy  and  precision,  and  certainty  at  least 
to  a  common  intent  is  indispensably  requisite.  Bat  here  the  charge 
is  indefinite. 

It  is  necessary  to  show  how  far  a  nuisance  extends  in  length  and 
beftdth.  1  Hawk.  c.  76  §  88.  Indictment  for  stopping  a  certain  part 
of  a  road  at  E.  is  bad,  nor  is  it  good  to  show  that  the  nuisance  was  so 
long  or  so  broad  by  estimation.  Cro.  Jac.  324.  It  must  appear  to  be 
a  nuisance  and  in  the  highway.  1  Hawk.  c.  76,  §  89,  91. 

The  essence  of  the  crime  here  charged,  is  the  spoiling  of  a  public 
road,  by  obstructing  thr^aters  of  ancient  water  courses.  But  it  is  laid 
that  the  injury  was  thereby  done  to  a  highway  or  road  leading  from, 
&c.  Our  laws  recognize  private  roads  as  well  as  public  highways,  and 
the  word  road,  does  not  necessarily  convey  the  idea  of  a  public  highway. 
If  a  supervisor  had  been  indicted  for  a  breach  of  duty  in  such  a  road 
as  is  described  in  both  indictments,  it  could  not  be  supported.  The 
law  is  generally  laid  down,  that  an  indictment  in  the  disjunctive  is 
bad ;  as,  murdered,  or  caused  to  be  murdered  ;  forged,  or  caused  to 
be  forged,  kc.  2  Haw*  c.  25,  §  58.  The  instances  put  are  mere  il- 
lustrations of  the  rule.  It  will  not  be  pretended,  that  an  indictment 
chargmg  A,  that  he  had  murdered  B  or  C ;  or,  that  he  had  forged  a 
bond  or  note,  could  be  maintained,  though  the  disjunctive  does  not  re- 
late to  the  act  itself,  but  to  the  description  of  the  person  or  thing  con- 
cerning which  the  crime  was  committed.  If  a  law  should  prohibit  cer- 
tain acts  under  a  penalty,  stating  in  an  indictment,  that  the  party  did 
this  thing  or  that  thing  so  prohibited,  would  be  bad.  Thus,  where  under 
the  intmsion  act  of  11th  April  1795,  (3  St.  Laws  793)  certain  persons 
were  indicted  for  taking  possession  of,  entering,  intruding  or  settling 
on  lands  within  the  limits  of  Luzerne  county,  such  indictments  have 
generally  been  considered  by  counsel  as  defective.  Here  the  road 
laid  to  be  spoiled,  not  being  laid  as  a  common  highway  and  public 
road,  both  indictments  must  be  deemed  substantially  defective. 

Messrs.  Hamilton,  Riddle  and  Dunlap,  insisted  for  the  common- 
wealth, that  the  first  exception  was  extremely  futile  ;  it  is  impossible 
to  describe  with  certainty  the  length  or  breath  of  a  nuisance  in  a  road 
^erflowed  with  water,  from  its  constant  changes  either  by  the  increase 
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or  decrease  of  the  stream  obstructed.     The  present  indictments  are 
fully  wan-anted  by  the  precedent  in  Stubb's  Cro.  Circ.  Com.  495. 

Nor  will  the  second  exception  serve  the  defendant.  The  rale  that 
an  indictment  shall  not  be  laid  in  the  disjunctive  is  inapplicable  to  the 
present  case.  The  objection  has  only  prevailed  where  it  went  to  the 
act  itself,  and  which  was  uncertainly  laid  ;  such  are  the  instances  col- 
lected by  Serjeant  Hawkins,  and  the  cases  under  the  intrusion  act  cited 
by  the  defendant's  counsel.  Every  fact  must  be  charged  directly  and 
with  precison  against  a  defendent,  that  he  may  prepare  his  defence  ac- 
cordingly. If  several  independent  acts  are  charged  against  him,  they 
must  be  laid  in  the  conjunctive,  and  he  must  then  come  prepared  against 
all  the  charges.  Here  the  words  commonwealth's  highway,  control  the 
whole  sentence,  and  will  equally  refer  to  the  word  road.  On  a  min- 
ute examination  of  all  the  laws  respecting  the  highways  in  this  state, 
it  will  be  found  that  the  legislature  use  the  terms  highways  and  roads 
in  one  common  sense  ;  and  that  unless  the  word  private,  or  a  similar 
adjective,  precedes  the  expression  road,  it  is  uniformly  used  as  a  pub- 
lic highway. 

Curia  advisare  tit///. 

And  now,  November  18th,  1802,  Yeates  J.  delivered  the  opinion 
of  the  court  as  follows  ; 

The  first  reason  in  arrest  of  judgment  is,  that  the  indictments  do  not 
state  with  certainty  where  the  nuisance  was,  nor  how  far  in  length  or 
breadth  the  water  stood  in  the  road. 

On  this  head  it  was  urged,  that  every  indictment  ought  certainly  to 
show  to  what  part  of  the  highway  the  nuisance  extended,  as  by  show- 
ing how  many  feet  in  length,  and  how  many  feet  in  breadth  it  con- 
tained. 1  Hawk.  c.  76,  §  88.  Cites  2  Rol.  Abr.  181.  Cro.  Jac.  324. 
Latch  183.  But  in  Rex  v.  Smith,  Trin.  27  Geo.  2.  Sayer  98,  it  was 
determined  that  it  is  not  necessary  to  set  out  the  length  and  breadth 
of  a  nuisance  in  an  indictment.  The  ground  of  the  objection  rested 
on  this,  that  though  neither  the  length  nor  breadth  of  the  nuisance  is 
traversable,  both  ought  to  be  set  out  in  an  indictment  for  a  nuisance, 
in  order  to  guide  the  discretion  of  the  court  in  setting  a  &ne ;  but,  the 
court  said,  it  is  not  necessary  on  that  account,  regard  being  had  by 
the  court  in  setting  a  fine  to  the  length  and  breadth  of  the  nuisance 
proved,  and  not  to  that  set  out.  The  same  point  was  determined 
in  Rex  v.  Brookes,  ib.  168,  and  again  in  Rex  v.  the  inhabitants 
of  East  Lidford.  Besides,  I  cannot  see  how  this  precision  can 
be  expected,  as  to  the  description  of  water  overflowing  a  road. 
It  is  not  analogous   to  the  case  of  a  fence  thrown   across  a  road. 
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whose  height  and  length,  while  it  continues,  are  uniformly  the  same. 
Here  the  water  is  evanescent,  after  having  reached  its  height,  decreas- 
ing by  the  falling  of  the  stream,  evaporation,  &;c.  And  it  is  sufficient 
for  us.  that  the  indictment  pursues  precedents  in  cases  of  the  like  na* 
tore,  as  may  be  seen  in  Stubb's  Cro.  Circ.  Compa.  495,  4th  ed.  296. 

The  second  reason  is,  t^at  the  place  in  which  the  nuisance  was  stat- 
ed to  be  committed,  is  in  the  commonwealth's  highway,  or  a  road  lead- 
ing from  the  town  of  Bedford,  in  the  county  aforesaid,  towards  and 
onto  the  crossings  of  Juniata,  in  the  same  county ;  and  the  same  be- 
ing thus  described  in  the  disjunctive  cannot  be  supported,  more  especi- 
ally as  it  is  uncertain  whether  the  said  road  is  a  public  highway  or  pri- 
Yate  road. 

It  was  objected,  that  an  indictment  in  the  disjunctive,  as  that  the 
defendant  forged  or  caused  to  be  forged,  &;c.  is  bad,  though  if  laid  in 

r 

the  conjunctive,  the  party  must  come  prepared  against  both  charges. 
1  Salk.  342, 871.  2  Stra.  900.  1  Burr.  400.  5  Mod.  137.  Annal. 
870.  1  Barnard.  B.  R.  347.  2  Sess.  Cas.  25.  2  Law.  c.  25,  §  58. 
The  laws  of  this  state  recognize  private  as  well  as  public  roads  ;  and 
as  it  cannot  be  denied,  that  an  indictment  must  be  precise  and  certain 
as  to  all  points,  the  defendant  could  not  be  prepared  here  in  his  de- 
fence as  to  a  nuisance,  which  might  as  laid,  be  either  in  a  public  or 
private  road. 

To  this  it  is  answered,  that  this  indictment  cannot  be  said  to  be  laid 
in  the  alternative.  Indeed,  Lord  Mansfield  thought  there  was  no  rea- 
son for  this  nicety  in  indictments.  It  makes  no  difference  to  the  de- 
fendant, whether  the  charge  is  in  the  disjunctive  or  conjunctive.  The 
snbstance  is  exactly  the  same.  1  Burr.  400. 

But  in  all  the  cases,  wherein  this  objection  has  been  taken,  it  has 
gone  to  the  act  itself,  where  the  very  offence  was  described  in  the  dis- 
junctive, as  forged  or  caused  to  be  forged,  murdered  or  caused  to  be 
murdered,  beat  or  eaused  to  be  beaten,  conveyed  or  caused  to  be  con- 
veyed, &c.;  and  the  ground  is,  that  the  offences  beiug  distinct,  and  it 
not  appearing  of  which  specific  offence  the  indictors  had  accused  the 
defendants,  such  indictments  were  held  vicious.  Here  the  defendant 
is  charged  positively  with  obstructing  and  stopping  up  ancient  water 
courses,  by  reason  whereof  the  commonwealth's  highway  or  f oad  lead- 
ing from  Bedford  to  the  crossings  became  impassable,  &;c. 

The  word  road,  used  generally  in  our  laws,  is  uniformly  applied  to 
public  roads,  unless  where  the  diminutive  private  is  added  thereto.  It 
is  synonimous  with  the  term  highway.  By  the  act  of  assembly  of 
1700, 1  St.  Laws  16,  §  1,  the  governor  and  council  for  the  time  being, 
shall  lay  out    all  the  king's  ways  or  public  roads,  which  shall  be  re- 
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corded  in  the  council  books.  The  2d  section  giyes  jarisdiction 
to  the  justices  of  each  county  court  to  lay  out  a  road  or  cart-waj 
into  the  public  road,  but  which  in  practice  has  been  extended  to 
all  public  roads  whatever.  The  4th  section  provides,  that  if  any  per* 
son  shall  presume  to  stop  or  hinder  any  of  the  said  highways  or  other 
roads,  he  shall  be  fined  5/.,  part  thereof  shall  be  employed  in  repair- 
ing and  clearing  other  roads,  &c. 

The  preamble  to  the  act  of  20th  February  1735-6,  recites  that  it 
was  provided,  that  all  roads  laid  out  by  the  directions  of  the  act  of 
1700.  should  be  public  highways,  and  the  1st  section  gives  jurisdiction 
to  the  courts  of  Quarter  Sessions,  to  lay  out  private  roads.  1  St.  Laws 

289. 

The  act  of  21st  March  1772,  (1  St.  Laws  623)  made  perpetual  by 
the  law  of  1st  March  1800,  (4  St.  Laws  563)  recites  in  the  first  sec- 
tioD,  that  whereas  the  laws  for  keeping  in  repairs  the  roads  and  high* 
ways  have  been  found  burdensome,  &;c.,  and  insuflScient  for  making 
efl^ectual  repairs  in  the  said  roads,  it  directs  that  supervisors  jefusing 
or  neglecting  to  take  upon  them  the  office  when  elected,  shall  forfeit 
10/.  to  be  applied  towards  repairing  the  said  roads.  Jn  other  parts 
of  the  act,  highways  and  roads  conveyed  the  same  precise  idea. 

So  in  the  law  of  8th  February  1785,(2  St.  Laws  287)  entitled  ''an 
act  to  enable  the  courts  of  Quarter  Sessions  of  the  several  counties 
in  this  commonwealth  to  vacate  roads  and  highways,  in  proper  cases.'' 
In  the  1st  section,  the  general  words  roads  and  highways  occur  no 
less  than  four  times  ;  and  in  the  last,  the  public  nature  of  them  is 
clearly  expressed.  In  §  2  and  4,  the  terms  highways  and  roads  are 
used  as  descriptive  of  the  same  way.  So  also  in  §  1^  of  the  act  of 
21st  September  1715,  (2  St.  Laws  388.) 

The  law  of  29th  March  1787,  (2  St.  Laws  515)  impowering  the 
appointment  of  commissioners  to  lay  out  a  state  highway  between  die 
Frankstown  branch  of  Juniata  and  Conemaugh,  is  entitled  ^'  an  act 
for  opening  and  establishing  a  road  between  those  waters  ;  and  it  is 
so  styled  in  the  preamble,  and  likewise  in  §  3. 

It  would  be  a  waste  of  time  to  recapitulate  various  other  laws,  where- 
in it  appears,  that  where  no  epithet  is  applied  to  the  word  road,  it  is 
uniformly  taken  as  a  public  highway.  And  such  is  the  common  as 
well  as  legal  acceptation  of  the  word  road. 

Again.  In  Rex  v.  Brooks,  (Sayer  167)  the  indictment  charges  the 
defendant,  that  ^^  he  dug  two  gripps  or  ditches  in  a  certain  passage  or 
footway,  one  of  which  was  in  depth  6  feet  and  in  width  12  feet,  the 
other  in  depth  6  feet  and  in  width  13  feet,  to  the  nuisance  of  all  the 
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king's  subjects."  It  was  there  said  that  the  passage  or  footway  was 
not  alleged  to  be  a  common  waj  for  all  the  king's  subjects  ;  and  that 
ID  indictment  will  not  lie  for  a  nuisance  in  a  way,  unless  the  way  be 
common  for  all  the  king's  subjects.  But  the  gripps  or  ditches  in  the 
passage  or  footway  are  alleged  to  be  to  the  nuisance  of  all  the  king^s 
sabjects,  which  in  Thrower's  case.  (1  Vent.  208.  8  Kib.  28)  was  hoi- 
den  to  be  a  sufficient  allegation,  that  the  way  wherein  the  nuisance 
was  alleged  to  be,  was  a  common  way  for  all  the  king's  subjects. 

Thrower  was  indicted  at  the  sessions  of  the  peace  for  Ipswich,  for 
stopping  communem  viam  pedeatrem  ad  ecclesiam  de  fVeitby. 
On  a  motion  to  quash  the  indictment,  Lord  Chief  Justice  Hale  said : 
'*  If  there  were  alleged  to  be  communis  via  pedesiris  ad  ecclesiam 
proparochianisy  the  indictment  would  not  be  good;  for  then  the 
DQJsauce  would  extend  no  further  than  the  parishioners,  for  which  they 
We  their  particular  suits  ;  but  for  aught  appears,  this  is  a  common 
footway,  and  the  church  is  only  the  terminus  ad  qu^m^  and  it  may 
lead  further,  the  church  being  expressed  only  to  ascertain  it ;  and  it 
is  laid  ad  commune  7iocumentum.    Wherefore,"  &c. 

The  whole  texture  of  these  indictments  plainly  evinces,  that  the 
word  road  used  therein,  means  ex  necessitate  rei  a  road  and  common 
highway.  Besides,  the  expressions  commonwealth's  highway,  giye  a 
clear  appropriate  idea,  and  the  first  word  must  be  carried  through  the 
whole  sentence.  It  is  laid,  that  '<  by  reason  of  the  obstruction  and 
stopping  up  of  the  water  course,  the  rain  and  waters  overflowed  and 
remained  in  the  commonwealth's  highway  or  road,  and  thereby  the 
same  was  and  yet  is  greatly  hurt  and  spoiled,  so  that  the  liege  subjects 
of  the  commonwealth  through  the  same  highway  or  road,  with  their 
hones,  coaches,  carts  and  carriages  could  not,  nor  yet  can  go,  return, 
pass,  ride  and  labour,  as  they  ought,  and  were  wont  to  do."  And  it 
condudes :  *^  To  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  the  commonwealth,  through  the  same  highway  or  road 
going,"  &c. 

Upon  the  whole,  I  am  of  opinion  that  the  reasons  offered  on  the  part 
of  the  defendant,  are  not  sufficient  to  arrest  the  judgment  for  the  com- 
monwealth, on  both  convictions. 

Judgment,  that  the  defendant  on  each  conviction,  pay  a  fine  of  51. 
to  the  supervisors  of  the  highways  of  Golraine  township,  to  be  employ- 
ed for  the  clearing  and  removing  the  nuisance,  and  for  the  use  of 
the  roads  within  the  same  township,  and  pay  the  costs  of  prosecution  ; 
and  that  the  sheriff  do  forthwith  abate  and  alter  the  dam  so  as  to 
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briDg  the  same  within  the  limitations  of  the  act  of  assembly  of  29th 
March  1802.  5  St.  Laws  122. 


»»  •  #» 


Lessee  of  Isabella  M'Intire  against  William  Wakd,  esq. 

A  deed  by  husband  and  wife,  joint-tenants,  executed  in  Maryland,  and  acknowledged 
before  two  justices  of  the  peace  and  of  the  Common  Pleas  at  Baltimore,  with  a  cer- 
tificate under  the  county  seal  that  there  were  at  that  time  no  superior  magistrates  or 
peace  officers  in  the  county,  allowed  to  be  read  in  evidence. 

Ejectment  for  two  messuages,  &c.,  and  655  acres  of  land  in  Bed- 
ford township. 

The  lessor  of  the  plaintiff  deduced  a  title  to  herself  under  two  war- 
rants and  surveys,  to  her  father,  Robert  Callender,  who  on  the  7th  Jane 

1778,  conveyed  the  premises  to  her  first  husband,  William  Neil  and 
herself,  as  joint-tenants  in  fee.  Neil  died,  and  she  afterwards  inter- 
married with  Thomas  M'Intire,  whom  she  survived. 

The  defendant's  counsel  offered  in  evidence  a  deed  from  the  said 
William  Neil  and  Isabella  his  wife,  to  Samuel  Todd  in  fee,  in  con- 
sideration of  10001.  dated  17th  February  1779.  The  grantors  then 
lived  in  the  town  of  Baltimore,  and  acknowledged  the  conveyance  be- 
fore James  Galhoon  and  Peter  Shepherd  esqs.  justice  of  the  peace  of 
Baltimore  county,  but  j;he  seals  of  the  justices  were  not  aflSxed  thereto. 
Three  certificates  by  William  Gibson,  clerk  of  Baltimore  county,  under 
his  seal  of  office,  were  annexed  to  the  deed ;  the  first  dated  18th  Feb- 
ruary 1779,  showing  that  Calhoon  and  Shepherd  were  justices  of  the 
peace;  the  second  dated  7th  June  1802,  showing  that  they  were  at 
the  execution  of  the  deed,  justices  of  the  Court  of  Common  Pleas  of 
Baltimore  county ;  and  the  third,  dated  30th  September  1802,  certify- 
ing that  in  Februaiy  1779,  they  were  principal  magistrates  and  justi- 
ces^of  the  Court  of  Common  Pleas  of  Baltimore  county,  and  that  in 

1779,  there  were  no  superior  magistrates  or  peace  officers  in  the  said 
county. 

Messrs.  Duncan  and  C.  Smith,  excepted  to  the  reading  of  the  deed. 
The  court  will  not  model  the  rules  of  evidence  from  the  supposed 
hardship  or  necessity  of  any  particular  case.  The  only  question  is, 
what  have  the  legislature  done,  and  how  far  have  they  altered  the  rules 
of  evidence  at  common  law.  The  act  of  1715,  does  not  provide  for 
the  present  case.  The  direction  in  the  4th  sect.  1  St.  Laws,  110, 
where  deeds  have  been  made  out  of  the  province,  goes  only  to  the 
proof  of  their  execution,  by  one  or  more  of  the  witnesses,  before  any 
mayor,  ^hief  magistrate  or  officer  of  the  cities,  towns  or  places  where 
the  deeds  were  made. 
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The  present  Cftse  is  the  grant  of  the  estate  of  a  feme  covert,  which 
in  England  could  only  be,  bj  levjing  of  a  fine.  A  due  conformity 
to  the  law  of  24th  February  1770,  alone  could  divest  the  interest  of 
the  lessor  of  the  plaintiff.  To  give  validity  to  the  conveyance  of  the 
lands  of  a  feme  covert,  the  husband  and  wife  must  acknowledge  the 
deed  in  a  certain  specified  form  before  a  judge  of  the  Supreme  Court, 
or  any  justice  of  the  Court  of  Common  Pleas  of  the  county  where  the 
lands  lie. ,  But  if  the  deed  was  made  bj  a  husband  and  wife  not  rid- 
siding  within  this  state,  the  aoknowledgment  thereof  being  taken  and 
made  in  the  manner  therein  specified,  '^  before  any  mayor,  chief 
magistrate  or  officer  of  the  cities,  towns  or  places  where  such  deed 
sliall  be  made  or  executed,  and  certified  under  the  common  or  publio 
fleal  of  such  cities,  towns  or  places,  it  shall  be  valid  and  effectual.'' 
1  St.  Laws,  536,  7.  The  certificate  of  the  mayor  of  a  city  or  chief 
magistrate  of  a  corporate  town,  is  here  evidently  contemplated,  by 
calling  for  the  common  or  public  seal.  Though  Baliimore  was  not 
incorporated  as  a  city  in  1779,  yet  it  is  well  known,  that  there  were 
justices  of  the  Supreme  Court  in  Maryland,  both  of  the  eastern  and 
western  shore,  at  that  period.  And  the  act  of  the  county  clerk  cannot 
prove,  that  there  were  then  no  superior  magistrates. 

Messrs*  Hamilton  and  Watts  for  the  defendant,  insisted,  that  the 
acknowledgment  in  1779,  could  have  been  in  no  other  mode,  than  that 
which  has  been  adopted.  Baltimore  was  then  no  corporate  town,  and 
iiad  no  chief  magistrate.  It  is  fully  certified,  that  there  were  no  supe- 
rior magistrates  or  peace  officers  within  the  county.  Of  what  mo« 
ineBt  is  it,  that  there  were  justices  of  the  Supreme  Court  in  Maryland 
at  the  time,  if  they  did  not  reside  in  the  place  where  the  deed  was  exe« 
cated,  agreeably  to  the  terms  of  the  law  of  1770  ?  The  word  officer 
does  not  necessarily  refer  to  a  corporation,  nor  seems  to  be  so  intend* 
ed.  The  words  of  the  act,  r addenda  singula  singulis  ,  must  be  read, 
^'before  the  mayor  of  a  city,  chief  magistrate  of  a  town,  or  officer,  of 
the  place  where  such  deed  was  made,"  &c.  It  there  is  a  public  or 
common  seal,  it  must  be  affixed  to  the  acknowledgment ;  but  if  there  is 
not,  the  private  seal  of  the  officer  must  be  sufficient.  The  act  must 
be  80  construed  as  to  propiote  the  general  utility  and  public  conveU"* 
ience,  duly  guarding  against  all  frauds.  A  deed  executed  in  England, 
and  acknowledged  here,  though  not  recorded,  was  allowed  to  be 
read  in  evidence.  1  Dall.  66. 


426  OASES  IN  THE  SUPREME    COURT  [1802 

By  the  court.  It  is  an  important  circamstance  in  the  present  case, 
that  the  town  of  Baltimore  possessed  no  mayor,  or  chief  magistrate 
in  1779.  The  words  of  the  a<st  are  '^  before  any  mayor,  chief  magis- 
trate  or  officer  of  the  cities,  towns  or  places,  where  the  deed  was 
made,"  &;c.  If  it  should  even  be  admitted,  that  the^erma  of  the  law 
have  not  been  literally  pursued,  the  acknowlegment  is  the  same  in 
substance,  as  if  it  had  been  taken  by  any  mayor,  &;c.  The  Supreme 
Court  has  received  in  evidence  the  records  of  courts  in  North  Carolina 
and  Georgia,  without  public  seals,  where  it  has  been  proved,  that  none 
such  existed.  Under  the  circumstances  of  this  case,  we  do  not  fed 
ourselves  authorized  to  refuse  the  deed  in  evidence,  though  we  do  not 
deem  it  necessary  to  express  any  opinion  of  its  legal  operation. 

The  plaintifPs  counsel  expected  to  the  opinion  of  the  court;  bat 
some  difficulties  arising,  concerning  the  time  when  William  Neil  died, 
and  the  improvements  made  on  the  premises  since,  concerning  which 
the  counsel  were  not  prepared  with  testimony,  it  was  mutually  agreed, 
that  the  jury  should  be  discharged  without  giving  a  verdict. 

This  cause  came  on  again  to  trial  on  the  17th  November  1803, 
together  with  another  suit,  between  the  same  plaintiff  and  Thomas 
Feree  and  Robert  Cameron,  depending  on  the  same  title.  To  the 
certificates  before  produced  by  the  defendant,  annexed  to  the  deed 
objected  to  be  received  in  evidence,  another  certificate  was  added  by 
Ninion  Pinckney,  esq.,  clerk  of  the  Executive  Counsel  of  Maryland, 
under  the  great  seal  of  the  state,  dated  8th  November  1802,  certifying, 
that  in  the  year  1779,  there  were  no  magistrates  or  peace  officers  in 
Baltimore  county,  superior  to  James  Calhoon  and  Peter  Shepherd 
esqrs. 

The  argument  respecting  the  admission  of  the  deed  from  Neil  and 
wife  to  Todd,  was  again  fully  gone  into ;  and  Yeates,  J.  delivered 
the  opinion  of  the  court,  to  the  following  effect : 

We  are  bound  to  construe  the  law  of  24th  February  1770,  accord- 
ing to  the  true  intention  of  the  legislature.  The  act  of  1715,  respects 
the  proving  of  deeds;  out  of  the  state  ;  that  of  1770  the  acknowledg- 
ment of  deeds,  granting  the  estates  of  femes  covert.  The  words  of  the 
latter  law,  must  be  construed,  reddendo  singula  aingult.s.^*Md,jOT  " 
refers  to  "  cities,"  "  chief  magistrate"  to  "  towns,"  "  officers  "  to 
*  ^places."  What  definite  idea  have  we  of  places  as  contradistinguished 
from  cities  and  towns,  unless  the  term  embraces  such  a  case  as  the 
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present  ?    Must  thoj  necessarily  relate  to  corporations  ?    It  cannot  be 
apposed,  that  a  public  seal  is  necessary,  where  there  is  no  such  thing. 

The  law  intended  to  facilitate  the  transfers  of  lands  out  of  the  state. 

Bat  if  the  plaintifPs  doctrine  obtains,  no  deeds  executed  out  of  the 
state  can  be  put  on  record  unless  made  in  a  corporate  place,  or  acknowl- 
edged or  proved  within  the  state.  Necessity  must  justify  the  acts  it 
imposes.  The  vendee  has  done  all  he  could  be  reasonably  expected  to 
do.  Extracts  of  records  of  courts,  which  have  no  public  seals,  have 
been  given  in  evidence  repeatedly  and  without  hesitation. 

On  the  whole,  we  see  no  reason  to  alter  the  opinion  we  delivered  on 
the  former  trial,  but  adhere  thereto,  by  allowing  the  deed  to  be  given 
in  evidence  to  the  jury. 

The  plaintifPs  counsel  then  tendered  a  bill  of  exceptions,  which  the 
coort  sealed,  and  the  jury  gave  their  verdicts  for  the  defendants. 


■•♦ 


Lessee  of  Dr.  Robert  Johnson  against  Christopher  Eceart. 

Tcndorof  an  improvement  right  without  warranty,  may  be  a  witnesa  to  the  title  in  an 
ejectment 

Ejbotment  for  170  acres  of  land  in  Air  township. 

The  plaintiff  claimed  under  a  patent. 

The  defendant  claimed  under  a  warrant  and  survejf,  and  under  an 
improvement  right  derived  from  Adam  Linn  and  John  Linu.  The  lat« 
ter  had  given  a  bill  of  sale  of  this  improvement  to  Daniel  Besshore, 
dated  30th  March  1790,  in  consideration  of  8/.  without  any  covenant 
of  warranty. 

The  deposition  of  John  Linn,  taken  in  pursuance  of  a  rule  oE  court, 
was  offered  in  evidence  by  the  defendant  to  establish  his  improvement 

right. 

This  was  objected  to  by  the  plaintiff's  counsel.  It  will  be  highly 
dangerous  and  inconvenient  to  permit  persons  to  receive  money  for 
lauds,  and  allow  them  to  be  sworn  afterwards  in  defence  of  the  title 
they  have  sold.  Perjury  must  be  the  result.  Besides,  Linn  is  in  fact 
swearing  in  his  own  cause  ;  because,  if  the  lands  are  recovered  from  the 
defendant,  he  may  oblige  Linn  to  repay  back  the  3/.  as  received  with- 
OQt  consideration. 

8td  per  curiam.    It  has  been  long  setfledi  that  a  vendor  who 


428  CASES  m  THE  SUPREME  COURT  [1803 

has  made  no  covenant  for  good  title  or  warranty,  may  be  allowed  to 
prove  the  title  of  the  vendee.  1  Stra.  445.  The  Supreme  Court  has, 
in  80  many  instances,  adopted  the  principles  of  evidence,  laid  down  ia 
the  case  of  Bent  v.  Baker  et  al.  that  they  cannot  now  be  questioned. 
8  Term  Rep*  27.  Courts  of  justice  endeavor,  where  they  legally  can, 
to  restrain  objections  to  the  credit,  rather  than  the  competeucy  of 
witnesses,  and  the  ends  of  justice  are  best  promoted  thereby.  The 
only  difficulty  here  is,  whether  the  verdict  in  this  cause  may  at  a  future 
day  be  given  in  evidence  for  or  against  the  witness  ;  (lb.  32,  34,  36, 
809,  310)  and  we  incline  to  think  it  cannot  at  the  present  moment. 
Should  it  hereafter  appear  that  we  are  mistaken  in  admitting  the  evi- 
dence to  go  to  the  jury,  and  a  verdict  should  pass  for  the  defendant, 
we  will  grant  a  new  trial  without  costs. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan  and  Brown,  pro  quer. 
Messrs.  Hamilton  and  S.  Riddle,  pro  d^. 


Gborge  Funk  against  Peter  Arnold. 

Nmsance  in  obstructing  the  waters  in  D  creek,  by  which  plaintiff's  lands  where  overftow- 
ed  ;  the  nuisance  was  by  erecting  a  dam  in  the  waters  of  J.  Variance  held  fatal. 

The  plaintiff  declared,  that  the  defendant  had  obstructed  the  waters 
of  Dunning's  creek,  by  raising  a  dam  therein,  and  overflowing  the 
plaintiff's  lands. 

It  turned  out  in  evidence,  that  the  dam  was  erected  in  the  Bay's 
town  branch  of  Juniata,  near  the  mouth  of  Dunning's  creek,  where  it 
falls  into  Juniata,  and  the  court  ordered  the  plaintiff  to  be  called  on 
iaccount  of  the  variance. 


Plaintiff  nonsuit. 


Messrs.  Hamilton  and  Dunlop,  pro  quer. 
Messrs.  Duncan  and  Clark,  pro  def. 


-»♦ 


MEMORANDUM. 

The  report  of  the  case  of  the  attorney  general  and  the  grantees,  under  the  acts  of  as- 
sembly of  8d  April  1792,  would  fbUow  here ;  but  the  author  haying  furnished  Mr.  DallM 
with  his  report  of  the  case,  which  is  printed  totidmn  verbit  in  4  Dallis  237,  It  is  therefore 
dmittad  in  this  publication. 
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/      DECEMBER  TERM,  1802. 

CORAM SHIPPKN,  CHIEF  JUSTICE,  YBATBS  AND  SMITH  JUSTICES. 


♦^ 


Rbspubmca  against  Benjamin  Gibbs,  junior. 

[S.  a  4  Dall.  258.] 

Under  tlie  election  law  of  15th  February  1Y99,  the  inspector  has  no  right  to  exact  an 

oath  of  a  citizen  claiming  to  vote,  that  he  did  not  join  the  British  forces  during  the 

late  war,  or  was  not  attainted  of  high  treason. 
The  naaxim,  no  one  is  bound  toBccuse  himself,  extends  to  such  cases  where  the  answer 

may  inwoWe  one  in  shame  or  reproach. 
To  constitute  the  offence  of  intimidiition,  threats,  violence  or  inturruption,  under  the 

17th  section  of  the  election  law,  there  must  be  a  preconceived  intention  for  the  pur 

pose  of  intimidating  the  officers,  or  interrupting  the  election. 

Air  indictment  was  found  against  the  defendant,  and  removed  by  him 
from  the  Major's  Court  into  this  court. 

It  contained  five  counts  ;  the  first  three  of  them,  under  a  law  passed 
15th  February  1799,  (4  St.  Laws  382,)  **to  regulate  the  general 
electionB  within  this  commonwealth  ; ''  the  two  last  at  common  law. 
The  first  count  charged  the  defendant  with  designing  and  intending  to 
obstruct  the  due  execution  of  the  laws,  and  that  be  on  the  13th  Octo- 
ber 1801,  at  the  city  of  Philadelphia,  did  threaten  and  use  violence  to 
one  John  Beckley,  then  and  there  being  one  of  the  judges  of  the  elec- 
tion., and  in  the  due  execution  of  his  office,  and  with  threats  and  oppro- 
brious language,  did  interrupt  the  said  John  Beckley  in  the  execution 
of  his  duty.     The  second  count  charged  him  with  threatening  and  using 
opprobrious  language  to  the  said  John  Beckley  one  of  the  judges,  &c., 
thereby  designing  and  intending  to  interrupt  the  election.     The  third 
count  contained  some  alteration  of  the  first,  and  varied  the  charge  as 
to  the  mode  of  interrupting  Beckley  in  the  execution  of  his  office; 
The  fourth  count  charged  an  assualt  on  Beckley  as  a  judge  of  the  elec- 
tion, in  the  exection  of  his  duty.     And  the  fifth  charged  an  assault  on 
him  generally. 

The  facts  in  evidence  appeared  as  follow : 

Benjamin  Gibbs,  the  elder,  the  father  of  the  defendant,  a  blind  and 
aged  man,  entitled  as  an  elector,  (both  as  a  native  and  resident  above 
thirty  years,  who  had  paid  taxes  many  years,)  was  led  to  the  election 
ground  by  his  son,  and  offered  his  vote.  He  was  told,  that  previous  to 
his  rote  being  received,  he  must  answer  upon  oath  or  affirmation  the 
following  questions,  to  wit :  ^*  Did  you  at  all  times,  during  the  late 
revolution,  continue  in  allegiance  to  this  state,  or  some  other  of  the 
United  States  ?     Or  did  you  join  the  British  forces,  or  take  the  oath 
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of  allegiance  to  the  king  of  Great  Britian  ;  and  if  so,  at  what  period! 
Have  you  ever  been  attainted  of  high  treason  against  this  commonwealth ; 
and  if  you  have,  has  the  attainder  b^en  reversed,  or  have  jou  received 
a  pardon  ?  " 

Old  Gibbs  thereupon  asked,  bj  what  authority  or  law  these  questions 
were  put  to  him,  and  was  informed  by  the  inspector  of  the  ward,  that 
they  were  proper,  and  unless  he  took  the  oath  or  affimation  thereon, 
his  suffrage  would  not  be  received.  The  aforesaid  John  Beckley  was 
then  called  upon  and  proposed  the  questions,  saying  the  measure  had 
been  agreed  upon  by  the  judges  of  the  election.  Gibbs,  senior,  en- 
quired of  him  by  what  law  they  were  justified,  and  observed,  that  un- 
less the  questions  were  authorized,  the  law  was  paramount  to  their  jadg- 
ment.  The  necessity  of  answering  the  questions  was  again  repeated, 
and  Gibbs,  by  the  advice  of  a  friend,  at  length  took  die  affirmation 
required  of  him,  and  answered  the  questions  proposed,  and  then  was 
permitted  to  give  his  suffrage.  But  previous  thereto,  both  he  and  his 
son  used  intemperate  language  and  insulting  expressions.  The  defend- 
ant in  particular  said  they  were  all  a  set  of  villains  and  scoundrels,  and 
holding  up  his  fist  to  Beckley  in  an  angry  and  threatening  manner, 
said  he  would  see  him  at  another  time.  One  of  the  witnesses,  swore, 
that  the  defendant  was  within  reach  of  Beckley  when  he  held  up  his 
fist,  but  two  others  who  were  present  also,  swore  that  he  was  distant 
from  him  three  or  four  yards,  and  did  not  seem  as  if  he  intended  at 
the  time  to  strike.  The  election  was  interrupted  for  some  time  by  the 
violent  and  intemperate  conduct  of  the  father  and  son,  and  a  tumolt 
arose.  It  appeared  that  the  same  questions  were  asked  of  other  elec- 
tors at  other  windows  of  the  court  house,  who  were  alleged  to  have  been 
on  what  was  called  the  black  list  of  suspected  persons,  said  to  have  been 
copied  from  Towne's  Evening  Post,  of  persons  prescribed  by  the  exec- 
utive authority  of  this  commonwealth. 

Messrs.  IngersoU  and  Lewis  for  the  defendant,  after  premising  that 
every  question  concerning  the  right  of  suffrage  was  peculiarly  interest- 
ing to  the  citizens  of  a  representative  government,  made  two  points. 

1st.  The  conduct  of  the  judges  and  inspectors  of  the  election  was 
illegal,  when  they  exacted  answers  to  their  questions,  before  they  wonld 
admit  the  parties  to  vote ;  and  if  any  interruption  was  occasioned  there- 
by to  the  election,  it  arose  from  their  own  improper  conduct.    And, 

2d.  Though  the  defendant  may  not  be  justifiable  in  all  he  has  said 
or  done,  still  he  cannot  be  convicted  on  any  count  in  this  indictment 

1.  The  taw  of  13th  June  1777,  first  directed,  that  all  persons 
who  had  not  taken  the  oath  or  affimation  of  allegiance  to  the 
state,  should   be  incapable  of    electing  or  being  elected.    Loose 
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Aets  38,  §  4.  And  those  disabilities  were  confirmed  and  declared  by 
the  act  of  1st  April  1778,  to  continue  daring  the  life  of  the  delinquent 
or  offender.  lb.  129,  §  7.  The  law  of  6th  March  1778,  attainted 
diren  persons  of  high  treason,  if  they  did  not  render  themselves  by  a 
certain  day.  1  Dall.  St.  Laws,  750.  By  the  11th  section  of  the  act 
of  6th  December  1778,  persons  who  had  taken  the  oath  of  allegiance 
to  this  St  ate,bef  ore  the  1st  June  then  last  past,  and  had  since  taken  the 
oath  or  afSrmation  of  allegiance  to  the  king  of  Great  Britain,  were 
declared  capable  of  electing  and  being  elected,  upon  taking  the  oath  or 
tffirmation  th^ein  prescribed.  Loose  acts  174.  And  by  the  2d  sec- 
tion of  the  act  of  4th  March  1786,  persons  who  had  neglected  to  com- 
p]j  with  the  former  test  laws,  were  admitted  to  full  citizenship,  on 
taking  the  oath  or  affirmation  specified  therein.  lb.  85.  Another 
more  comprehensiye  law  was  passed  on  the  29th  March  1787,  whereby 
it  is  declared,  that  all  persons  shall,  on  taking  a  general  oath  or  af- 
firmation of  allegiance  to  the  state,  without  any  renunciation  of  the 
king  of  Great  Britain,  his  heirs  and  successors,  or  any  retrospective 
daose  whatsoever,  enjoy  all  the  rights  and  privileges  of  citizenship. 
Loose  laws  804.  By  another  law  passed  18th  March  1789,  all  form- 
er laws  requiring  any  oath  or  affirmation  of  allegiance  from  the  in- 
habitants of  this  state,  were  repealed ;  and  all  persons  who  were  ex* 
daded  by  former  laws  from  certain  privileges,  were  restored  to  the  full 
rights  of  citizenship ;  and  every  foreigner  thereafter  coming  to  settle 
fithin  the  state,  shall  be  entitled  to  enjoy  all  the  rights  and  privileges 
■eenred  to  him  by  the  4th  section  of  the  plan  or  frame  of  government. 
Ih.  43.  2  Dall.  St.  Laws,  676.  This  was  a  general  act  of  amnesty 
ud  oblivion,  wisely  calculated  to  heal  all  political  animosities.  Even 
&e  legislature  would  have  no  right  to  revoke  the  privileges  and  fran- 
chises, thus  firmly  vested  in  individuals  by  a  solemn  legislative  contract 
tnd  declaration. 

The  constitution  of  Pennsylvania,  formed  on  the  28th  September 
ITTG,  directs  in  the  9th  section  of  the  declaration  of  rights,  that  ^*  no 
nan  can  be  compelled  to  give  evidence  against  himself  ;"  and  the  same 
vords  are  repeated  in  the  9th  section  of  the  9th  article  of  the  constitu- 
tion of  1790.  But  it  will  be  objected,  that  giving  answer  to  the  ques- 
tions proposed  by  the  judges  and  inspectors  of  the  election,  is  not  giv- 
ing eridence  by  the  party,  to  charge  him  with  a  crime  now  punishable 
hjlaw.  It  will  be  remembered,  that  though  corruption  of  blood,  on  an 
tktainder  of  high  treason,  is  taken  away  by  the  last  state  constitution, 
it  followed  under  the  constitution  of  1776.  It  is  true,  that  by  the 
tth  article  6f  the  trea^  of  peace  of  8d  September  1788,  between  the 
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United  States  and  Great  Britain,  it  is  stipulated,  that  '^  there 
shall  be  no  future  confiscatioDS  made  nor  any  prosecutions  commenced 
against  any  person  or  persons,  for  or  by  reason  of  the  part,  which  he  or 
they  may  have  taken  in  the  ifar ;  and  that  no  person  shall,  on  that  ac- 
count, suffer  any  future  loss  or  damage,  either  in  his  person,  liberty  or 
property,"  &;c.  1  U.  S.  Law,  483.  But  though,  since  the  peace, 
Gibbs  ihe  elder  could  not  be  executed  on  a  previous  attainder  of  high 
treason,  if  such  was  really  the  case,  nor  any  future  confiscations  flow 
from  thence,  would  not  his  blood  be  corrupted  thereby  ?  Would  not  the 
disabilities  immediately  consequent  thereon  attach  to  him,  and  he  be 
rendered  incapable  of  being  a  witness  or  juror  ;  of  bringing  a  suit ;  of 
electing  or  being  elected  ;  of  taking  by  descent  or  purchase  ?  And  are 
these  no  pains  or  penalties  ?  Moreover,  it  is  contended,  that  the  trae 
meaning  of  the  constitution  and  law  is,  that  no  question  shall  be  asked 
a  person,  the  answer  to  which  may  tend  to  charge  him  either  with  a 
crime,  or  bring  him  into  disgrace  or  infamy.  Is  the  commission  of 
high  treason  no  offence  against  good  morals,  as  well  as  the  highest 
political  crime  ?  Does  not  a  man's  admission,  that  he  has  received  a 
pardon  on  such  attainder,  induce  merited  shame  and  reproach  ?  Thus 
saith  the  law.  J^tmo  tenetur  prodere  {aut  accusare)  seipsum,  3 
Bu/si.  50.  For  it  is  against  the  very  law  of  nature.  Styl.  Pract. 
Reg.  682.  (  675.)  A  juror  may  be  examined  on  o^tii  ot  voir  dire^ 
wite  regard  to  causes  of  challenge,  which  are  not  to  his  dishonour ; 
but  not  with  respect  to  the  head  of  challenge  propter  delictum,  which 
would  be  to  make  him  either  forswear^  or  accuse  himself  if  guiliy.  3 
Bl.  Com.  364.  A  person  shall  not  be  asked  whether  he  is  a  Roman 
Catholic.  Doug.  572.  A  witness  or  juror  shall  not  be  aaked,  wheth- 
er he  was  whipped  for  felony,  or  committed  on  a  charge  of  coining. 
Salk.  153.  4  St.  Tri.  747.  The  present  constitution  of  Pennsylvania 
declares  in  article  3,  section  1,  3  Dall.  St.  Laws  XXVill.  "  In 
elections  by  citizens,  every  freeman  of  the  age  of  twenty- one  years, 
having  resided  in  the  state  two  years  next  before  the  election,  and  with 
in  that  time  paid  a  state  or  county  tax,  which  shall  have  been  assessed 
at  least  six  months  before  the  election,  shall  enjoy  the  rights  of  an 
elector."  This  is  a  paramount  law,  declaring  the  qualifications  of  the 
electors,  and  to  these  only  can  proper  questions  refer  vis.  citizenship, 
full  age,  two  years  residence,  and  the  payment  of  a  state  or  county 
tax. 

The  act  of  15th  February  1799,  was  passed  in  strict  con- 
formity thereto,  and  directs  the  specific  questions ;  and  it  may 
be  observed,  that  though  the  first  section  of  the  law  runs  in  the 
affirmative,   yet   the  5th  section  clearly   implies  a  negative.    1  Su 
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Laws  832.  In  the  present  instance,  no  difficulty  could  possibly  exist 
as  to  Oibbs  the  elder  being  born  within  the  state,  his  advanced  age, 
his  residence  on  the  28th  September  1776,  his  living  in  his  ovrn  house 
in  the  city,  and  his  payment  of  state  and  county  taxes  for  many  years. 
This  self-created  inquisitorial  tribunal,  claiming  a  right  to  examine 
kim  on  affirmation,  as  to  matters  which  might  involve  legal  incapaci- 
ties, and  subject  him  to  shame  and  reproach,  was  an  arbitary  assump« 
tioQ  of  power,  and  a  flagrant  outrage  on  the  rights  of  electors. 

The  remark  of  Lord  Chief  Justice  Holt  in  Rex  v.  Tooley  et  al.  2 
Ld.  Kaym.  1801,  seems  applicable  to  this  case  :  ^'.  Where  an  act  is 
done  under  a  color  of  justice,  and  where  the  liberty  of  the  suject  is 
invaded,  it  is  a  provocation  to  all  the  subjects  of  England."  T^e  as- 
sertion that  the  name  of  Gibbs  the  father,  was  found  in  the  list  of 
persons  proscribed  by  the  government,  is  a  mere  pretext ;  and  we  con- 
fidently assert,  that  it  was  unfounded ;  with  this  also,  that  no  legal  opin- 
ion was  ever  obtained,  justifying  the  practice  contended  for.  The 
slight  interruption  which  took  place  during  the  election,  must  be  as- 
eribed  to  the  illegal  conduct  of  the  judges  and  inspectors  and  cannot  be 
imputed  to  the  defendant.  The  high  commission  court  in  England, 
which  was  afterwards  abolished  by  stat.  16  Car.  1,  c.  11,  fell  into  dis* 
repute,  from  forming  themselves  into  a  court  of  inquisition,  in  which 
ftU  persons  were  obliged  to  answer,  in  cases  of  bare  suspicion.  8  BI. 
Com.  447.    See  also  Junius's  2d  letter  to  Lord  Mansfield  88,  89, 

2.  But  admitting  that  the  defendant's  conduct  may  not  have  been 
itirictly  correct- in  every  particular,  he  cannot  be  convicted  on  either  of 
the  counts  in  the  present  indictment.  The  three  first  counts  are  framed 
on  the  17th  section  of  the  act  of  15th  February  1799.  After  provi- 
ding that  all  elections  shall  be  free  and  voluntary,  and  directing  how 
electors  shall  be  punished,  who  take  rewards  for  their  votes,  it  declares 
that  ^^  if  at  any  election  to  be  holden  under  the  act,  any  intimidation, 
threats,  force  or  violence,  shall  be  used  or  practised  with  design  to  in- 
ftaence  unduly,  or  to  overawe  such  election,  or  to  restrain  the  freedom 
of  choice,  or  if  any  officers  of  the  election  shall  be  threatened,  or  vio- 
lence used  to  his  person,  or  interrupted  in  the  execution  of  his  duty, 
every  person  who  shall  be  guilty  of  such  intimidation,  threats,  violence 
or  interruption,  being  convicted  thereof,  shall  be  fined  and  imprisoned 
for  the  same,  at  the  discretion  of  the  court,  not  exceeding  six  months 
imprisonment,  nor  exceeding  one  hundred  dollars  fine,"  &c.  It  is 
therefore  essential,  that  the  acts  done  shall  be  with  a  view  to  influence 
nnduly,  or  interrupt  the  election ;  and  so  are  the  counts  of  this  indict- 
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ment  framed.  It  will  not  be  sufficient,  that  an  intemiption  took  place, 
in  consequence  of  a  sudden  and  unpremeditated  act  or  speech,  springing 
from  sources  not  contemplated  bj  the  law.  Penal  acts  must  be  con- 
strued strictly.  And  it  must  be  admitted  that  this  section  is  highly 
penal.  Let  a  few  instances  be  put  by  way  of  illustration.  Suppose 
an  affray  to  commence  in  an  adjoining  square,  on  grounds  wholly  for- 
eign to  the  election,  which  in  its  progress  should  reach  the  place  of 
election,  and  thereby  cause  a  temporary  obstruction,  will  this  be  within 
the  act  ?  Or  suppose  blows  given  and  returned  on  a  sudden  provoca- 
tion, arising  from  private  differences,  at  the  time  and  place  of  election. 
Can  these  acts  however  unjustifiable,  be  deemed  to  merit  so  severe  a 
punishment,  as  must  be  the  necessary  consequence  of  a  conviction  un- 
der this  act  ?  It  is  presumed  not.  Here  the  defendant  went  to  aid  an 
infirm  and  blind  father,  who  was  desirous  of  exercising  the  rights  of  a 
freeman,  without  any  design  of  influencing  or  interrupting  the  elec- 
tion, and  the  intemperate  warmth  which  took  place  from  the  conduct 
used  towards  his  father,  was  merely  accidental.  As  to  the  assault  laid 
in  the  two  latter  counts,  in  order  to  constitute  it,  the  adverse  party 
must  be  within  reach.  Bull.  Ni.  Pri.  15.  It  was  submitted  to  the  juxy 
that  the  weight  of  the  evidence  on  this  point,  as  well  as  the  circum- 
stances attending  the  case  were  greatly  in  favor  of  the  defendant. 

Messrs.  Jo.  Reed  and  Dickersonfor  the  commonwealth.  This  cause 
has  assumed  a  more  important  shape  than  was  at  first  apprehended. 
The  right  of  suffrage  is  perfectly  distinct  from  violence  and  threats 
used  in  support  of  it.  But  though  the  legal  point  is  not  necessarily 
eonnected  with  the  matters  of  fact,  which  the  jury  are  called  on  to  de- 
cide, the  counsel  will  not  shrink  from  the  investigation. 

It  is  apprehended,  that  the  proposing  of  the  question  to  electors 
under  suspicious  circumstances,  was  not  unlawful.  The  oadi  of  each 
inspector  and  judge  of  the  election,  is  prescribed  by  the  5th  section  of 
the  act  of  February  1799.  The  former  is  sworn  or  affirmed,  that 
^^  he  will  not  receive  any  ticket  or  vote  from  any  person  or  persons, 
other  than  those  he  shall  firmly  believe  are  entitled  to  vote  accord- 
ing to  the  provisions  of  the  act,  without  requiring  such  evidence 
of  their  right  to  vote,  as  is  directed  to  be  given  by  the  act." 
And  the  latter,  that  he  will  not  give  his  consent,  that  any  vote  or  tick- 
et shall  be  received  from  any  person  or  persons,  other,"  &;c.  Though 
oertain  inquiries  are  directed  to  be  made  in  the  first  section,  yet 
there  being  no  negative  words,  the  judges  and  inspectors  are  not 
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Decessarilj  confined  to  them.  Thej  mast  firmly  believe  that  the  elector 
is  a  citissen,  or  a  foreigner  under  certain  qnalifications^  before  they 
should  admit  him  to  a  vote.  Whether  a  person  is  a  citizen  or 
not,  who  offers  himself  to  vote  as  such,  they  have  certainly  a  right  to 
examine ;  and  though  Gibbs,  senior,  was  a  native  of  Pennsylvania, 
yet  he  might  have  elected  during  the  struggle  for  independence,  to 
continue  a  British  subject ;  and  he  had  an  undoubted  right  to  take  his 
side  daring  the  civil  war,  until  the  11th  February  1777,  without  blame 
on  that  score,  or  being  involved  in  high  treason.  1  Dall.  |58,  59,  Res- 
pnblica  v.  Chapman.  Bat  after  making  such  election,  he  would  no 
longer  be  a  citizen  of  the  state.  If  he  continued  an  inhabitant  of  the 
state  and  became  attainted  of  high  treason,  he  forfeited  all  right  of 
ddxenship,  and  became  incapable  of  voting,  unless  he  had  received  a 
pardon.  The  judges  and  inspectors  of  the  election  were  not  bound  to 
obtain  copies  of  the  records  of  the  late  Supreme  Executive  Council,  or 
of  the  courts  of  Oyer  and  Terminer,  either  at  their  own,  or  the  public 
expense ;  but  they  were  bound  by  oath,  to  permit  only  real  citizens 
to  vote  in  that  character.  They  must  therefore  be  allowed  to  inquire 
into  the  citizenship  of  the  person  claiming  to  vote,  by  all  the  means  in 
their  power.  If  Samuel  Chapman,  in  1  Dall.  53,  had  offered  to  vote, 
his  pretensions  and  disqualifications  were  proper  subjects  of  inquiry. 
The  barthen  of  proof  of  being  entitled  to  vote,  rests  on  the  voter ;  and 
bj  his  claim  of  the  privilege,  he  subjects  himself  to  the  necessity 
of  answering  such  questions,  as  may  tend  to  show  that  his  claim  is  well 
founded.  No  compulsion  is  practiced  on  him.  His  own  act  invites 
the  examination.  If  he  is  under  legal  disqualification,  it  rests  gener* 
sllj  in  his  own  breast,  and  can  only  be  discovered  by  his  answers  up- 
on oath.  When  it  is  said,  that  no  one  is  bound  to  accuse  himself,  it 
cannot  be  supposed  to  apply  to  a  person  offering  to  vote,  with  a  crimi- 
nal intention  of  deceiving  ijie  inspector.  But  we  take  the  rule  to  be, 
that  such  questions  only  are  forbidden  to  be  put,  which  may  involve  a 
man  in  guilt,  or  a  penalty.  Here  the  treaty  of  peace  in  1783,  took 
nray  all  penalties  for  acts  done  during  the  war.  1  Dall.  283,  Bespub- 
liea  V.  Gordon.  And  yet  there  are  not  wanting  cases  to  show,  that 
such  questions  as  are  now  complained  of,  have  been  put  in  courts  of 
jnstiee.  In  the  case  of  the  Attorney  General  t.  Mr.  Du  Plessis  and 
others,  where  an  information  was  eidubited  to  assert  the  king's  title  to 
the  lands  of  a  woman  charged  to  be  an  alien,  she  cannot  demur  to 
the  discovexy,  whether  she  is  an  alien  or  not,  because  the  disability  of 
ui  alien  to  hold  to  lands,  is  not  a  penalty  or  forfeiture.  Parker  144, 
163.    One  offering  himself  as  bail  was  asked  by  the  court,  whether 
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he  had  not  stood  in  the  pillory  for  perjary.     4  Term.  Rep.  449. 

Here  though  the  defendant  had  no  control  whatever  over  the  officers 
of  the  election,  he  attempted  to  direct  them  in  the  exercise  of  their  da- 
ties,  and  that  too  with  threats  and  violence,  accompanied  with  the 
most  unbecoming  language.  The  legal  point,  whether  the  questions 
might  be  put  with  propriety,  was  at  least  dubious  ;  and  he  had  no 
right  to  use  such  conduct  to  persons  acting  conscientiously,  in  the  dis- 
charge of  the  most  important  truths.  The  great  security  of  the  sacred 
right  of  suffrage,  consits  in  preserving  the  election  ground  in  a  peacea- 
ble state,  freed  from  all  tumult  and  disorder,  and  no  individual  can 
assume  the  power  of  dictating  his  own  decisions  in  a  turbulent  man- 
ner. If  protection  is  not  afforded  to  those  who  superintend  elections, 
manifest  confusion  must  ensue,  and  no  peaceable  person  will  take  on 
himself  the  office  of  a  judge  or  inspector. 

The  intentions  of  the  defendant  can  only  be  ascertained  by  his  acti. 
His  conduct  was  highly  intemperate.  His  language  was  grossly  scur- 
rilous. To  Beckely,  one  of  the  judges,  he  held  up  his  hand,  clenched 
in  an  angry  and  menacing  attitude,  within  reach  of  him,  (as  one  of 
the  witnesses  has  deposed,)  and  vowed,  that  he  would  have  satisfaction 
of  him  at  a  future  day.  What  then  could  he  intend,  but  to  influence, 
overawe  and  interrupt  the  election  ?  If  his  turbulent  and  disorderly 
conduct  is  to  be  justified,  because  he  interfered  in  the  case  of  an  aged 
father,  a  precedent  will  be  established,  and  the  same  right  will  be  as- 
sumed in  the  case  of  a  brother  or  seventh  cousin  ;  and  the  freedom  of 
election  will  be  placed  in  the  most  imminent  danger. 

Shippen,  G.  J.  delivered  the  charge  of  the  court,  in  substance,  as 
follows : 

The  case  before  us  is  of  great  moment.  It  involves  in  it  the  im- 
portant rights  of  electors,  as  will  as  the>preservation  of  the  purity  and 
peace  of  elections.  It.  has  been  fully  argued  by  the  counsel  on  both 
sides,  and  nothing  remains  for  us,  except  to  narrow  the  bounds  of  dis- 
quisition, and  pronounce  our  opinion  of  the  law  resulting  from  the 
facts.  The  three  first  counts  in  the  indictment  are  grounded  on  the 
act,  to  regulate  general  elections,  passed  on  the  ISth  February  1799. 
This  law  pursues  the  language  of  the  first  section  of  the  8d  article  of 
the  present  state  constitution,  in  the  enumeration  of  the  qualifications 
of  electors  as  citizens,  and  prescribes  rules  and  terms  under  which  the 
sufrages  of  foreigners  shall  be  received. 

The  qualifications  in  the  first  instance  are  citiaenship,  by  being 
bom  within  the  state,  or  being  settled  therein  on  the  28th  Sep- 
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tember  1776^  (when  the  first  state  oonstitation  was  formed ;)  being  of 
M  age,  residence  within  the  state  two  years  next  before  the  election, 
and  payment  within  that  time  of  a  state  or  county  tax,  which  shall 
have  been  assessed  at  least  six  months  before  the  election  ;  with  a  proyis- 
ion,  in  f  ayor  of  the  sons  of  qualified  citizens,  between  the  ages  of  21  and 
22  years,  who  hare  not  paid  taxes.  ^^  Every  citizen  haying  paid  taxes 
and  resided  as  aforesaid,  and  claiming  a  right  to  yote,  shall  make 
proof  thereof,"  &;c.,  are  the  words  of  the  first  section,  of  the  act ; 
which  compared  with  the  words  of  the  fifth  section,  show  that  no  other 
questions  can  be  put  to  the  electors,  than  may  tend  to  show  whether 
diey  are  possessed  of  these  qualifications,  jthe  rule  of  law  holds  in 
this  case,  that  expresaio  uniua^  eat  exclusio  alieriiu. 

Besides,  it  has  been  objected,  that  the  questions  propounded  to  the 
electors,  contravene  an  established  principle  of  law.  The  maxim  is 
neme  tenehcr  seipsum  accuaare^  (seu  prodere.j  It  is  founded  on 
the  best  policy,  and  runs  throughout  our  whole  system  of  jurisprudence. 
It  is  the  uniform  practice  of  courts  of  justice  as  to  witnesses  and 
jurors.  It  is  considered  cruel  and  unjust  to  propose  questions  which 
Day  tend  to  criminate  the  party.  And  so  jealous  have  the  legislature 
of  this  commonwealth  been,  of  this  mode  of  discovery  of  facts,  that 
they  refused  their  assent  to  a  bill  brought  in,  to  compel  persons  to  dis- 
dose  on  oath,  papers  as  well  as  facts,  relating  to  questions  of  mere 
property.  And  may  we  not  justly  suppose,  that  Ihey  would  not  be 
less  jealous  of  securing  our  citizens  against  this  mode  of  self  accusa^ 
tion.  The  words  accusare  or  prodere  are  general  terms,  and  their 
Bense  is  not  confined  to  cases,  where  the  answers  to  the  questions  pro- 
posed would  induce  to  the  punishment  of  the  party ;  if  they  would  in- 
Tolye  him  in  shame  or  reproach,  he  is  under  no  obligation  to  answer 
them.  The  avowed  object  of  putting  them  is  to  show,  that  the  party 
is  under  a  legal  disability  to  elect  or  be  elected;  and  they  might 
create  an  incapacity  to  take  either  by  purchase  or  descent,to  be  a  witness 
or  juror,  &c.  We  are  all  clear  on  this  point,  that  the  inspectors  were 
Bot  jastified  in  proposing  the  questions  objected  to,  though  it  is  proba- 
ble Uiey  did  not  wrong  intentionally.  Nevertheless,  if  by  exacting  an 
illegal  oath,  the  election  was  obstructed  or  interrupted,  it  seems  most 
reasonable  to  attribute  it  to  them. 

Another  ground  of  defence  has  been  taken.  It  is  said,  that  the  in- 
timidation, threats,  violence  or  interruption  must  be  the  effects  of  in- 
tention. And  that  so  far  from  there  being  a  design  to  overawe  or 
obstruct  the  election  in  the  present  instance,  it  appears  by  the  evidence^ 
that  the  affair  was  sudden  and  unpremeditated ;  and  that  the  improper 
Warmth  of  the  defendant  took  its  rise  from  some  harsh  expressions  used 
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bj  the  inspector  toirards  his  father.  The  severe  penalty  annexed  to 
the  offence  shows  in  what  light  the  legislature  have  viewed  it.  Our 
code  of  laws  is  generally  mild  and  lenient,  and  their  intention  could 
not  have  been  to  have  subjected  a  slight  undesigned  interruption  of  an 
election  to  so  rigorous  a  punishment.  To  constitute  the  offenae,  it 
would  seem  that  there  should  be  a  pre-conceived  design  and  intention 
to  intimidate  the  officers,  or  interrupt  the  election,  and  the  three  first 
counts  of  this  indictment  lays  the  offence  to  have  been  committed  widi 
suchde  sign  and  intention.  It  must  be  admitted,  that  the  conduct  of  the 
defendant  was  highly  intemperate  abd  blameable,  but  if  it  sprung  from 
the  passion  of  the  moment,  under  an  impression  that  his  father  had 
been  hardly  treated,  and  not  from  an  intention  of  interrupting  the 
election,  he  does  not  seem  to  be  within  the  meaning  of  the  law. 

With  respect  to  the  two  last  counts  in  the  indictment  for  the  assualt 
on  John  Beckley,  there  is  a  contrariety  of  evidence.  The  jury  most 
determine  the  fact  for  themselves,  whether  the  defendant  was  within 
reach  of  him,  when  he  held  up  his  hand  clenched,  in  an  angry  and 
menacing  manner,  and  the  verdict  should  correspond  with  the  fact  so 
found.  Unless  Beckley  was  within  his  reach,  he  cannot  be  guilty  of 
the  assault. 

The  questions  before  the  jury  are  of  great  importance.    We  tmst 

that  party  considerations  will  have  no  weight  in  their  decision  of  them. 

The  court  have  laid  down  this  as  an  undeviating  rule  of  conduct  for 

themselves,  and  flatter  themselves  Uiey  have  evinced  their  adherence 

to  it  on  more  than  one  occasion. 

Verdict  not  guilty. 


*>  »  »» 


AsDBXW  Batard  and  Axtdbew  Petit  against  Thohus  Passmobb. 


The  pablioation  of  a  paper  to  pnjadioe  the  pablio  mind  In  a  cause  depending,  is  a 
tempt,  if  it  manifestly  refers  to  the  cause,  though  it  does  not  expressly  appear  on  th« 
&ce  of  the  writing.  But  howeyer  libellous  the  paper  may  be,  the  court  can  have  no 
cognizance  of  it  in  a  summary  way,  unless  it  be  a  contempt 

A  BULB  to  show  cajise  why  an  attachment  should  not  issue  against 
the  defendant,  for  a  contempt  in  making  a  certain  publication,  was 
obtained  at  the  last  term,  on  the  following  affidavits. 

James  Kitchen  made  oath,  that  on  Uie  8th  September  1802,  Tho* 
mas  Passmore  affixed  the  paper  annexed  to  his  affidavit,  (a  copy  of 
which  hereafter  follows,)  to  a  board  in  the  exchange  room  in  the  city 
tavern,  and  wafered  the  same  to  the  board,  in  the  manner  advertise- 
ments are  usually  posted  up. 
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Andrew  Bayard  made  oaUi,  that  the  paper  annexed  was  written  by 
Thomas  Passmore ;  that  the  contents  of  the  said  paper  relate,  as  the 
deponent  believes,  to  a  suit  depending  in  this  court,  wherein  the  said 
Thomas  is  plaintiff  and  Andrew  Petit  and  this  deponent  are  defendants  ; 
that  the  affidavit  taken  before  John  Inskeep,  esq.  in  order  to  substanti- 
ate the  exceptions  to  the  report  in  the  said  suit  is  the  oath  taken  by 
this  deponent,  to  which  the  said  paper  refers  ;  and  this  deponent  has 
no  suit,  controversy  or  dispute  with  the  said  Thomas  Passmore,  other 
Aan  what  arises  from  the  said  suit  depending  in  this  court. 

The  paper  published  was  in  these  words :  ^^  The  subscriber  publicly 
declares,  that  Petit  and  Bayard  of  this  city,  merchants  and  quibbling 
underwriters,  has  basely  kept  from  me  the  said  subscriber  for  nine 
months  about  500  dollars,  and  that  Andrew  Bayard,  the  partner  of 
Andrew  Petit,  did  on  the  8d  or  4th  instant  go  before  John  Inskeep, 
esq.,  alderman,  and  swore  to  that  which  is  not  true,  by  which  the  said 
Bayard  and  Petit  is  enabled  to  keep  the  subscriber  out  of  his  money  for 
aboat  three  months  longer,  and  the  said  Bayard  has  meanly  attempted 
to  prevent  others  from  paying  the  subscriber  about  2500  dollars,  but 
in  this  mean  and  dirty  action  he  was  disappointed  in  ;  I  therefore  do 
pnblicly  declare,  that  Andrew  Bayard  is  a  liar,  a  rascal  and  a  coward, 
and  do  offer  two  and  a  half  per  cent,  to  any  good  person  or  persons  to 
insore  the  solvency  of  the  said  Bayard  and  Petit  for  about  four  months 
from  this  date.  Philadelphia,  September  8, 1 802.  (Signed)  Thomas 
Passmore." 

The  defendant  now  appearing  in  court,  in  pursuance  of  the  rule,  the 
following  facts  where  shown. 

An  amicable  action  was  entered  in  this  court  on  the  6th  August 
1802,  by  Passmore  against  Bayard  and  Petit,  and  on  the  next  day  was 
Inferred  to  Hugh  Henry  and  Matthew  Pearce  for  decision,  who  in  case 
of  disagreement,  were  authorized  to  call  in  a  third  person.  The  suit 
was  brought  on  a  policy  of  insurance  underwrote  by  Petit  and  Bayard, 
and  the  other  undemrriters,  by  their  agreement  of  the  12th  July  preced- 
ing, engaged  to  abide  by  the  event  of  that  suit.  The  two  referees  not' 
agreeing  in  opinion,  chose  William  Hazelet  as  the  third  man  ;  and  he 
and  Henry  made  a  report  in  favor  of  Passmore  for  490  dollars,  which 
was  filed  on  the  6th  August  1802.  A.  fieri  facias  issued  thereon  re- 
turnable to  last  September  term  ;  but  the  same  was  stopped  on  the  fol- 
lowing exceptions  being  filed  on  8d  September  last,  which  were  verified 
by  the  oath  of  Andrew  Bayard,  before  John  Inskeep,  esq.,  one  of  the 
dty  aldermen.     1st.  The  defendants  were  not  notified  of  one  of  the 
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meetings  of  the  referees.  2d.  Tbe  affidavit  of  the  plaintiff  of  what  a 
person  had  said  was  shown  to  the  referees  in  the  absence  of  the  defea* 
dants.  Sd.  The  referees  had  allowed  a  claim  for  a  total  loss,  though 
no  account  of  expenses  was  prodaced  to  them.  4th.  The  referees  had 
found  for  the  plaintiff,  instead  of  reporting  in  favor  of  the  defendants. 
Upon  these  exceptions,  a  rule  was  entered  tQ  show  cause  whj  the  report 
should  not  be  set  aside ,  and  the  publication  complained  of  was  made 
on  the  8th  September  following. 

Mr.  Moses  Levy  in  behalf  of  Passmore,  now  contended,  that  a  con- 
tempt will  not  be  presumed  in  a  dubious  case.  There  are  several  mat- 
ters in  the  obnoxious  publication  which  do  not  relate  to  the  suit  in  this 
court ;  nor  does  it  appear  by  the  publication  that  any  cause  was  depend- 
ing upon  which  it  was  founded.  It  must  be  criminal  on  the  face  of  the 
paper,  and  there  must  be  a  manifest  allusion  to  a  lis  pendens.  At 
the  most,  this  goes  to  prejudice  the  minds  of  the  judges,  before  whom 
the  exceptions  must  be  argued  ;  and  it  is  a  work  of  more  difficulty  to 
prepossess  a  court  than  a  jury. 

Messrs.  M'Kean,  and  Dallas  e  contra  insisted,  that  if  the  unlawfal 
intention  must  appear  on  the  face  of  the  writing  itself,  any  artful  man 
may  escape  with  impunity,  though  the  publication  may  have  the  most 
pernicious  tendency  to  interrupt  the  course  of  justice.  There  can  be 
no  doubt  concerning  the  allusion  of  the  paper.  One  suit  only  subsisted 
between  the  parties ;  and  in  that  alone,  Mr.  Bayard  took  the  affidavit 
before  alderman,  Inskeep  to  substantiate  the  truth  of  his  exceptions  to 
the  report.  To  this  oath,  filed  in  this  action,  the  publication  must  nee* 
essarily  relate,  and  though  it  may  be  harder  to  influence  a  court  than  a 
jury,  yet  it  is  possible  that  the  report  may  be  set  aside,  and  the  merits 
of  the  cause  may  come  before  a  jury  for  their  decision.  No  atonement 
has  been  offei^ed  for  this  base  outrage.  The  sole  apology  for  the  con- 
duct of  Passmore  which  is  offered,  is  the  assertion  that  Bayard  has  pe^ 
jured  himself,  by  swearing  to  that  which  was  not  true. 

By  the  court.  The  implication  is  irresistible,  that  the  publication 
referred  to  the  suit  then  under  the  cognissance  of  the  court.  It  was 
an  attempt  to  prejudice  the  public  mind  in  a  cause  then  depending, 
and  was  in  the  eye  of  the  law  a  contempt  of  the  court 

Let  the  attachment  go. 
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The  defendant  then  submitted  to  answer  interrogatories,  and  offered 
to  give  security  for  his  appearance. 

By  the  court*  Let  him  enter  into  recognisance,  himself  in  800  dol- 
lars, and  one  sufficient  sorely  in  the  like  sum,  conditioned  for  his  ap<* 
pearance  dt  die  in  diem  to  answer,  &c.  And  in  the  mean  while  it 
behoTcs  the  defendant  to  consider  well,  what  atonement  he  will  make 
to  the  court  as  well  as  Mr.  Bayard  for  the  gross  injury  done  to  him  by 
publication. 


Rbspubuoa  againtt  Thomas  Passmors. 

Thb  interrogatories  having  been  filed  in  the  prothonotaiy's  office, 
the  defendant  answered  them  in  substance  as  follows  upon  his  oath : 
He  I^liered  that  there  was  no  suit  depending  on  the  8th  September 
last,  and  referred  to  the  records. 

He  denied  that  he  had  the  most  distant  intention  to  prejudice  the 
public  mind  in  his  favor  *^  or  to  treat  with  disrespect  the  judicial  au- 
thori^  of  his  country,  for  which  he  had  always  entertained  the  highest 
respect.  He  felt  much  irritated  when  he  first  saw  the  exceptions,  and 
in  the  moment  of  his  heat  and  passion,  published  the  expressions  he 
experienced,  without  allowing  himself  time  to  reflect  on  the  harshness 
of  the  manner  in  which  they  were  conceived,  or  the  extent  of  their  ap* 
plication. 

He  thinks  well  of  Andrew  Petit,  and  is  sorry  for  the  generality  of 
his  expressions  which  might  tend  to  implicate  him ;  and  though  he 
thought  at  that  time,  and  still  thinks,  that  he  was  extremely  ill  used 
by  Andrew  Bayard,  certainly  would  not  have  adopted  the  measure  Ol 
publishing,  if  ^e  impetuosity  of  the  moment  had  not  hurried  him  in- 
to it." 

The  defendant  appearing  in  court  towards  the  end  of  the  term, 
Mr.  Levy  in  his  behalf  contended,  that  he  possessed  the  right  of  palli- 
ating his  conduct,  and  extenuating  his  offence  by  every  means  in  his 
power.  The  interrogatories  are  administered  to  him  for  the  better  in- 
formation of  the  court,  widi  respect  to  the  circumstances  of  the  con- 
tempt   4  Bl.  Com.  287. 

Mr.  Dallas  for  the  prosecution  urged,  that  each  step  taken 
by  the  defendant  was  but  an  aggravation  of  his  first  offence ;  his 
answers  are  drawn  up  in  such  a  manner,  as  to  add  fresh  insult 
to   Mr.    Bayard,   whom   he  so  grossly   injured   before.    He   has 

Yoii.  in.  28^ 
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not  extenuated  his  offence,  bat  has  aggravated  it.  He  could  not  but 
know  that  his  publication  was  a  yerj  improper  act ;  but  if  his  intentions 
were  even  innocent,  the  justice  of  the  country  and  of  the  court  requires* 
that  he  shall  stand  committed.  1  Wms.  675.  Ignorance  of  the  law 
will  not  justify  an  improper  publication.  2  Yez.  521.  He  also  cited 
1  Dall.  828.  Wallace's  Circ.  Rep.  78.  Mosel.  250,  and  Yem.  and 
Scriy.  295,  296,  299.  Where  defendant  submits  to  an  attachment , 
the  prosecutor  has.  not  a  right  to  insist  on  exhibiting  interrogatories  to 
him.     iSed  vide^  4  Burr.  2105,  and  5  Term  Rep.  862,  conira.'] 

Shippen,  G.  J.  However  libellous  the  publication  complained  of  may 
be,  we  have  no  cognizance  of  it  in  this  summary  mode,  unless  it  be 
a  contempt  of  the  court.  2  Atky.  469.  But  we  are  unanimously^ 
of  opinion,  that  in  point  of  law  it  is  such  a  contempt,  and  readily  con- 
cur with  Lord  Hardwicke,  that  *^  there  cannot  be  any  thing  of  greater 
consequence  than  to  keep  the  streams  of  justice  clear  and  pur^  that 
parties  may  proceed  with  safety,  both  to  themselves,  and  their  charac- 
ters. "  lb.  471.  If  the  minds  of  the  public  can  be  prejudiced  by  rack 
improper  publications,  before  a  cause  is  heard,  justice  cannot  be  ad- 
ministered. The  defendant  has  set  at  nought  the  advice  we  gave  him 
when  we  ordered  the  attachment.  He  has  made  no  atonement  what- 
ever to  the  person  whom  he  has  so  deeply  injured,  and  he  can  only 
blame  himself  for  the  consequences. 

The  judgment  of  the  court  is,  that  the  defendant  pay  a  fine  of  50 
dollars  to  the  commonwealth,  and  be  imprisoned  in  the  debtor's  apart- 
ment for  the  space  of  80  days ;  and  afterwards,  until  the  fine  and  costs 
are  paid. 


Samuel  Mebeer  and  William  Gochban  against  Samuel  Jackson. 

There  may  be  a  recovery  agiunst  the  acceptor  on  a  bill  of  exchange  lost  or  mislaid. 
The  existence  of  the  biU  being  once  established,  the  plaintiff  may  prove  the  loss  of  U 
by  his  own  oath. 

Suit  against  the  defendant  as*  acceptor  of  exchange,  drawn  on  him 
by  Daniel  Smith,  for  165  dollars,  payable  at  60  days  sight,  to  David 
Deaderick  or  order,  and  by  him  indorsed  to  the  plaintiffs.  The  bill 
was  said  to  be  accepted  on  the  SOth  April  1795,  and  to  hare  been  since 
lost  or  mislaid. 

It  was  proved  by  ihe  plaintifb'  clerk,  that  in  April  1795,  he 
entered  this  bill  in  their  waste  book,  and  transferred  it  to  their 
bill  book  and  numbered  it;  that  it  was  indorsed  by  Deaderick, 

'Present  also  Braoktnridge,  Justice 


1802]  OF  PENNSYLVANIA.  448 

bat  he  knew  not  whether  it  was  accepted.  The  letter  book  of  the 
plaintiffs  waa  shown,  whereby  it  appeared,  ihat  the  8th  March  1798, 
diej  had  written  to  the  defendant,  and  urged  the  payment  of  the  bill, 
but  mentioned  their  loss  of  it.  To  this  he  returned  an  answer  dated 
the  16th  of  the  same  month,  asserting  that  he  had  paid  the  greater 
part  of  the  bill  to  David  Allison,  under  a  letter  of  attorney,  but  prom- 
ised to  pay  them  the  balance  due. 

Meeker,  one  of  the  plaintiSs  was  offered  to  be  sworn,  to  prove  the 
lott  of  the  bill,  and  the  court  allowed  it,  saying,  the  existence  of 
the  bin  having  been  proved,  he  wa8  a  witness  to  the  single  point  of  its 
Ion,  firom  the  necessity  of  the  case,  and  so  had  been  the  adjudications. 

Mr  Hallowel  for  the  defendant,  observed,  that  if  the  bill  had  been 
prodaced,  the  hands-writing  of  the  payee  and  acceptor  should  be 
proTed  on  the  trial. 

The  court  said,  these  facts  whereon  the  jury  must  judge.  The  f  or^ 
mat  had  been  proved,  and  the  latter  might  be  inferred  from  the  de- 
foidan^s  letter.  But  the  plaintiffs  must  indemnify  the  defendant 
igunst  the  bill. 

^®  jniy  gave  a  verdict  pro  quer.  for  0240  14  cents,  without 
leaving  the  bar. 

Mr.  Hare,  pro  quer.  cited  Finch's  Bep.  801.  Marius  42. 


>»  •  #• 


John  Moorb  against  John  E.  SBRVENma.    * 
Same  plaintiff  against  the  defendants  in  thir^  one  other  actions. 

The  iiupeetora  of  the  gaol  of  the  ooonty  of  Philadelphia  are  bound  by  the  law  of  4th 
April  1792,  to  fhmiflh  Gennaa  paasengera  arrested  and  in  the  debtor's  apartment, 
vith^bUnkets  and  ftieL 

Thb  different  defendants  were  in  custody  in  die  debtor's  apartment, 
inder  process  from  the  Court  of  Common  Pleas,  returnable  to  next 
Harch  term.  They  were  German  passengers,  and  after  being  detained 
on  board  the  vessel  for  thirty  days,  were  arrested  for  their  freight. 

On  motion  of  Mr.  Rawle,  in  behalf  of  the  owners  of  the  vessel,  a 
nle  was  made  to  show  cause  why  a  mandamtis  should  not  issue  to 
the  inspectors  of  the  gaol  of  die  county  of  Philadelphia,  requiring 
them  to  famish  blankets  and  fuel  for  the  persons  above  named  being 
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poor  confined  debtors,  pnraaant  to  theproyisions  of  the  act  of  assembly 
passed  the  4th  April  1792. 

Mr.  IL  Levy  appeared  in  behalf  of  the  inspectors,  and  urj];ed,  that 
llie  2d  section  of  the  act  of  4th  April  1792,  (8  St  Laws,  237,)  re* 
spected  only  those  prisonmi  who  were  not  otherwise  provided  for  by 
law,  ^^  such  as  are  incapable  of  procuring  fuel  and  blankets,  by  reason 
of  their  poverty/'  The  law  of  14th  February  1729-80,  §§  S,  4,  and 
5,  had  subjected  the  importers  to  these  expenses.  1  St.  Laws,  252. 
The  defendants  are  vagrants  and  vagabonds,  they  will  not  subsist 
themselves  by  their  labor.  This  is  a  new  and  extraordinary  case,  and 
comes  before  the  court  at  the  instance  of  the  owners  of  the  vessel.  Bat 
it  having  been  formerly  determined  here,  that  the  acts  for  the  relief  of 
insolvent  debtors,  do  not  extend  to  the  cases  of  German  passengers,  it 
seems  most  reasonable,  that  the  importer  should  furnish  the  blanketa 
and  fuel,  and  add  those  expenditures  to  the  freight  money.  The  dty 
already  suswains  more  than  her  portion  of  taxes. 

Mr.  Eawle  i  contra  contended,  that  if  the  present  case  would  have 
been  embraced  by  the  act  of  1729-80,  it  was  superseded  by  the 
provisions  of  the  act  of  4th  April  1792.  But  it  was  neither  within  the 
words  nor  spirit  of  the  former  act.  The  passengers  were  neither  con- 
victs under  indentures,  nor  poor  and  impotent,  nor  idle  and  vagrant 
persons.  They  came  over  freely  and  voluntarily ;  and  the  laws  of  the 
state  encourage  the  importation  of  such  men  in  a  variety  of  instances. 

This  case  is  clearly  within  the  preamble  of  the  law  of  4th  April 
1792.  They  are  ^*  confined  in  the  debtors'  apartment,  and  unable  to 
procure  fuel  or  covering  for  the  winter  season,"  and  are  clearly  within 
the  words  of  the  second  section,  and  are  therefore  entitled  to  the  relief 
prayed  for. 

By  the  court  If  the  citizens  of  Philadelphia  are  subjected  to  un- 
reasonable  taxes,  the  legislature  only  is  competent  to  reckless  the  mis* 
chief.  But  apprehending  as  we  do,  that  the  case  of  these  German 
passengers  falls  within  the  terms  and  meaning  of  the  law  of  4th  April 
1792,  we  are  constrained  to  make  the  rule  absolute. 


18Q3]  OF  PENNSYLVANIA.  445 

J06IFH  Qallowat  againsi  Isaac  W.  Morris,  Israsl  W.  HoBms, 
Thomas  Grbaybs,  and  Thomas  Miffuk. 

Ihiter  of  a  ship  no  witness  to  proFO  the  propriety  of  his  discharge  of  a  mate  in  a  foreign 
port,  witfaoat  a  release  from  the  owners.  Qu.  whether  snch  release  must  not  be  by  all 
the  owners  f    Such  grounds  of  discharge  mnst  be  Yery  strong  to  justify  it. 

A  priTilege  of  8  tons  or  $500  in  lieu  of  it,  payable  at  a  foreign  port  to  a  mate,  In 
addition  to  his  wages,  is  insurable  property  when  laid  out  in  goods  at  sudi  port. 

A  mariner  loses  his  wages  on  a  capture  from  the  last  port  of  deuTery,  and  during  the 
half  of  the  time  of  his  oontinuanoe  there. 

This  was  a  suit  brought  bj  a  mate  against  his  former  owners. 
The  declaration  stated  f  oor  counts. 

1.  That  the  defendants  agreed  to  receiye  the  plaintiff  on  board 
fleir  ship  Ariel,  as  chief  mate  in  her  Toyage  from  Philadelphia  to 
Canton,  and  back  again,  at  the  rate  of  $40  per  month ;  to  allow  him 
I  tons  privilege,  and  in  defect  of  this  privilege,  to  pay  him  $500  by 
dttir  snpercargo ;  to  permit  him  to  invest  $3000,  and  have  a  state 
room.  The  2d  count  laid  the  special  assumpsit  with  some  variation^ 
8d  count  for  mate's  wages ;  and  the  4th,  a  general  count  for  money 
bd  and  received. 

The  written  agreement  recited  in  the  first  count,  was  dated  Slsk 
Jsnuacy  1799,  and  the  facts  on  the  evidence,  appeared  as  follows : 

The  Ariel  sailed  from  Philadelphia,  under  the  command  of  captain 
Jioob  Coates,  and  arrived  at  Canton  on  the  10th  Aagust  1799. 
The  captain  was  dissatisfied  with  the  appointnent  of  the  plaintiff  as  chief 
mile,  and  wished  that  a  Mr.  Clarke,  who  went  out  as  second  mate, 
had  filled  the  higher  office.  Hence  a  coolness  appeared  evidently  to 
tabsist  between  them,  though  the  plaintiff  was  generally  thought  well 
of  on  board,  and  deemed  an  able  seamen,  and  experienced  navigator. 
All  the  witnesses  agreed,  that  during  the  voyage,  in  the  straits  of 
Sonda,  ike  plaintiff  was  much  intoxicated  on  his  birth  night,  during 
the  latter  part  of  his  wat^h,  and  unfit  for  duty.  Two  of  the  hands  on 
board,  (the  third  mate  and  Cooper,)  swore,  that  this  was  the  only 
period  wherein  he  appeared  to  them  incapacitated  or  drunk  during  the 
Toyage,  and  that  the  captain  had  agreed  to  overlook  it.  But  the  two 
npercaxgoes  declared,  that  he  was  intoxicated  twice  or  oftener,  and 
that  ikey  felt  apprehensions  from  his  conduct ;  though  the  captain  did 
fiot  complain  of  him  to  his  face,  but  suffered  him  to  keep  the  log  book. 

Captain  Coates  was  offered  by  the  defendants  as  a  witness.  It  was 
objected,  that  he  was  not  a  competent  witness,  to  prove  the  propriety 
of  his  discharging  the  chief  mate ;  and  the  case  of  Robinett  v.  the 
Exeter,  in  2  Robins.  Admty.  Cases,  S66,  (Amerioan  edit.  221,)  was 
rdied  on,  as  being  expressly  in  point.  The  counsel  for  the  defendants 
admitted,  that  he  codd  not  be  received  as  a  witness,  without  a  release 
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from  the  owners.  They  accordingly  produced  a  release  from  Israel 
W.  Morris,  one  of  the  defendants,  to  the  captain  for.  this  purpose. 
This  was  also  objected  to,  as  not  being  within  the  custom  of  merchants, 
and  therefore  the  strict  common  law  rule  applied,  that  it  should  have 
been  pealed  and  delivered  by  all  the  owners. 

The  court  ordered  the  captain  to  be  sworn,  without  deciding  on  the 
latter  exception ;  and  declaring,  that  they  left  it  open  to  future  discos* 
sion,  in  case  it  should  be  necessary.  He  deposed,  that  he  discovered 
the  plaintiff  to  be  addicted  to  drink  during  the  voyage ;  and  particulariy 
in  the  straits  of  Sunda,  where  the  navigation  was  perilous,  he  was  so 
very  drunk  as  to  be  unfit  for  duty,  during  his  watch,  and  moreover 
brought  the  third  mate  into  the  same  disqualified  state  with  himself. 
At  another  time  he  differed  with  the  witness  without  cause,  shook  his 
head  and  fist  at  him,  and  threatened  to  leave  the  vessel,  whenever  he 
had  it  in  his  power.  On  the  coast  of  China,  he  was  also  intoxicated, 
and  en  the  third  day  after  the  ship's  arrival  at  Canton,  he  was  again 
in  the  sane  situation.  On  this  latter  occasion,  the  captain  desired  the 
doctor  to  continue  in  the  cabin  for  its  security,  while  he  visited  an 
English  ship  in  the  river  Tigris ;  and  in  his  absence  the  plaintiff  quar- 
relled with  the  doctor,  so  that  the  captain  was  obliged  to  return  quickly, 
and  put  him  under  arrest.  Coates  declared,  that  he  discharged  the 
plaintiff  on  the  grounds  of  his  getting  drunk  frequently,  threatening 
to  leave  the  vessel,  and  being  guilty  of  behavior  bordering  on  mutiny, 
on  the  9th  November  1799,  at  Canton.  The  reason  he  assigned  for 
not  admonishing  the  plaintiff  for  his  improper  conduct,  was,  his  fears 
lest  he  should  quit  the  vessel,'  according  to  his  threats. 

On  the  day  following  his  discharge,  the  Ariel  sailed  from  Canton, 
on  her  return  to  Philadelphia,  was  captured  by  a  French  privateer. 
May  1800,  and  carried  into  G-uadaloupe,  where  the  vessel  and  cargo 
were  condemned.  The  captain  and  mariners  lost  their  wages  from 
the  last  port  of  delivery.  The  plaintiff  shipped  himself  on  board  an* 
other  vessel  bound  for  New  York,  and  arrived  there  safely. 

It  further  appeared,  that  if  the  500  dollars  had  been  psid  to  him  at 
Canton,  he  might  have  insured  any  merchandizes  bought  therewith,  as 
other  American  vessels  were  there  at  the  time,  and  insurances  were 
affected  by  the  captain  and  supercargoes. 

On  the  29th  August  1799,  the  plaintiff,  by  a  letter  directed  from 
Wampoo  to  the  supercargoes,  resigned  to  them  his  privilege  of  three 
tons,  on  the  terms  previously  agreed  on  between  his  owners  and  him* 
self. 

The   plaintiff's  present  demand  was  for  his  full  wages,  from 
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the  time  of  the  agreement  until  his  subsequent  arriral  in  Philadelphia 
on  the  17th  June  1800 ;  the  500  dollars  claimed  to  be  due  at  Canton, 
ud  the  like  sum  for  his  estimated  profits  thoreon  ;  for  his  traveling 
expenses  and  freight  of  baggage  from  New  York  to  Philadelphia  ;  and 
a  small  account  for  provisions  for  sailors  paid  by  him ;  leaving  a  bal- 
laoce  of  $962^^  claimed  by  him,  after  crediting  the  different  pay- 
ments which  had  been  made  to  him. 

« 

The  defendants'  counsel  contended,  that  it  is  not  only  a  right,  but 
a  dntj  in  a  captain  to  discharge  an  officer  on  board,  where  he  gives 
JQBt  grounds  of  apprehension.  The  master  is  responsible  for  his  own 
condact  and  those  under  him.  In  the  case  of  the  Exeter,  cited  from 
2Bobins  261,  there  was  but  a  single  instance  of  intoxication,  when 
Ae  party  was  not  in  the  discharge  of  his  duty.  Here  are  repeated  fits 
of  dninkenness,  threats  to  quit  the  ship,  and  mutinous  conduct.  No 
,irages  could  be  due  to  the  plaintiff  after  he  was  discharged.  A 
Ooort  of  Admiralty  will  consider  the  conduct  of  a  mariner,  when  they 
estimate  his  wages.  3  Mod.  244. 

The  claim  of  wages  until  the  plaintiff's  arrival  in  America,  after 
the  Ariel  had  been  captured,  is  contradicted  by  all  the  authorities.  A 
mariner  by  capture  loses  his  wages  from  the  last  port  of  delivery,  and 
half  the  time  he  was  in  port  to  unlaid.  1  Ld.  Eaym.  739.  A  sea- 
man shall  recover  wages  pro  rata^  for  the  part  of  the  voyage  he  had 
performed  before  he  was  impressed,  if  the  ship  out  of  which  he  was 
pressed  arrives  at  her  delivering  port.  But  if  the  ship  is  captured, 
Aough  ransomed  afterwards,  he  loses  his  wages.  2  LordBaym.  1212. 
The  wages  of  a  seaman  are  not  payable,  if  the  vessel  be  lost  or  taken 
before  she  arrives  at  the  port  of  delivery.  8  Barr.  1844.  An  officer 
or  Bailor  who  has  engaged  to  serve  on  board  a  letter  of  marque,  for 
certain  wages  during  the  voyage,  and  a  share  of  all  prizes,  is  not  en- 
tided  to  any  part  of  the  wages  if  the  ship  is  taken  before  she  com- 
pletes her  voyage,  though  he  shall  have  been  sent  from  the  ship  before 
the  capture,  as  prize-master  on  board  a  prize  taken  in  the  course  of 
the  voyage.  Doug.  520  (539.) 

The  opinions  found  in  the  books,  tiliat  seamen  may  insure  goods 
bought  abroad  with  their  wages,  do  not  apply  to  the  present  case  be- 
cause the  500  dollars  relate  to  the  inward  as  well  as  outward  voyage. 
Where  sailors  engage  by  the  run,  they  are  not  entitled  to  wages  unless 
the  whole  voyage  is  performed.  And  so  was  the  decision  in  the  late 
ease  of  Cutter  v.  Powell,  where  the  party  died  before  the  arrival  of  the 
ship.  6  Term  Bep.  320.    The  perquisite  of  the  average  price  of  a 
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tegro  slave,  as  sold  in  the  West  Indies,  in  addition  to  the  monthly 
irages  of  6/.  stipulated  to  be  paid  to  a  chief  mate,  conld  be  con- 
sidered in  no  other  light  than  as  wages,  bjLd.  Gh.  Jus.  Eldon.  2  Bos. 
and  Pull.  119.  The  8  tons  privilege  here  come  in  aid  of  wages,  and 
the  500  dollars  to  be  given  in  lieu  of  them  partake  of  an  uninsoreble 
quality,  and  like  the  three  privilege  slaves,  free  of  expense,  agreed  to 
be  delivered  to  a  mate  in  addition  to  5/.  per  month  wages,  on  the 
ship's  arriving  at  the  port  of  sale,  in  Webster  v.  De  Tastet,  could  not 
be  recovered  in  an  action  against  the  underwriters.  7  Term  Rep.  157. 

The  plaintiffs'  counsel  divided  their  argument  into  three  heads :  1. 
Was  the  plaintiff  legally  discharged  by  the  captain  ?  2.  If  not,  does 
the  capture  of  the  Ariel  preclude  the  payment  of  the  $500,  and  reasona- 
ble  profits  thereon  ?  8.  Whether  goods  bought  with  the  $500  wen 
insurable. 

1.  It  is  admitted  that  an  officer  may  be  discharged  by  the  captain 
for  gross  misconduct  but  it  must  be  in  a  clear  case.    It  is  said  in  1  Mol. 
252  (lib.  2,  c.  8.  sec.  2)  that  if  a  mariner  shall  commit  a  fault,  and  it 
the  master  shall  lift  up  the  towel  three  times  before  any  mariner,  and 
he  shall  not  submit,  the  master  at  the  next  place  of  land  maj  dis- 
charge him.    In  the  case  of  the  Exeter  before  cited,  Sir  William 
Scott  lays  down  the  role,  that  little  less  than  absolute  necessity  is  re- 
quired to  bear  out  an  order  of  discharge  in  a  remote  country.  2  Robins. 
226.    And  he  gives  the  reason  in  the  beginning  of  the  case.    If  an 
officer  is  discharged  for  insufficiency,  it  may  be  easy  for  him  to  procure 
another  situation ;  and  he  is  in  danger  of  losing  not  only  hia  present 
footing,  but  more    particularly  those  prospects  of   promotion,  which 
depend  in    a   great  measure  on  the  character  that   has    traveled 
along  with  him  during  his    former    employs,  and  has  been   the 
most  valuable  fruit  of  a  life  of  service.    However,  only  such  indulgence 
should  be  shown  him  as  the  equitable  considerations  of  public  utility 
require,  which  can  seldom  in  such  cases,  any  more  than  in    oth«:s, 
be  separated  from  particular  justice,  lb.  216,  217.    He  gives  his  op- 
inion with  great  good  sense  and  knowlege  of  the  world,  as  to  the  mat- 
ter of  drunkenees,  and  disobedience  to  lawful  command.  76. 218.    And 
in  pa.  219  he  says,  the  captain  should  take  the  precaution  to  do,  irfaat 
always  ought  to  be  done  in  a  matter  so  tender  as  the  discharge  of  an 
officer ;  to  call  tilie  attention  of  the  passengers  and  crew  to  the  ciremn- 
stances  attending  it,  that  the  propriety  of  the  act  may  be  properly 
warranted,  and  vouched  by  as  much  evidence  as  possible.    In  one  in- 
stance of  intoxication  the  witnesses  agree,  but  for  this  the  plaintiff 
was  forgiven  by  the  captain.    It  is  true^  the  latter  swells  the  account 
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bfljond  the  other  witnesses,  bat  there  tnast  be  a  strong  bias  on  his 
mind.  He  is  answerable  to  the  plaintff  for  his  conduct,  and  is  interest* 
ed  m  defending  its  propriety.  If  the  paintiff  had  been  an  habitaal 
dnmkard,  would  not  many  instances  of  it  have  occurred  in  a  voyage 
exceeding  six  months  7  If  he  was  negligent  or  inattentive  to  his  duty, 
ifonld  not  the  captain  have  openly  reprehended  him  for  it,  instead  of 
confiding  the  log  book  to  his  care  ?  Has  no  one  else  on  board  heard 
his  threats  to  leave  the  ship,  or  been  awitness  of  his  mutinous  conduct? 
How  comes  it  that  all  these  particulars  have  not  been  pointed  out  on 
the  different  occasions  to  the  passengers  and  crew  on  board  ? 

2.  It  cannot  be  denied,  that  if  the  plaintiff  was  prevented  by  the 
captain's  unjustifiable  act  from  returning  in  the  Ariel,  he  must  be  C9n- 
sidered  as  having  performed  the  voyage.  If  he  was  illegally  hindered 
from  coming  back  in  the  ship  he  went  out  in,  he  ought  to  receive  wages 
for  returning  in  another  vessel.  The  600  dollars  for  the  three  tons 
privilege  was  stipulated  to  be  paid  by  the  supercargo,  and  the 
payment  must  necessarily  have  been  intended  to  be  in  Canton. 
If  this  sum  is  considered  as  wages,  according  to  the  reasoning  of  the 
adverse  counsel,  then  it  falls  within  the  case  iii  1  Ld.  Raym.  739,  and 
die  other  authorities ;  and  the  plaintiff  might,  if  he  had  thought 
proper,  have  returned  the  goods  purchased  therewith  by  some  other 
768Bel  in  port,  or  if  the  vessel  in  which  he  had  safely  arrived  at  New 
York.  It  is  clear,  that  if  he  had  left  the  Ariel  without  reasonable  cause 
at  Canton,  after  receiving  his  wages  thither  and  the  500  dollars,  there 
might  be  a  recovery  against  him  by  his  owners. 

,8.  Almost  all  ordinances  forbid  the  insuring  seamen's  wages,  and 
the  reason  is,  that  their  own  interest  may  lead  them'  to  do  all  they  cas 
tor  the  ship's  preservation.  Pothier  83,  §  89.  But  when  it  is  said  that 
no  insurance  can  be  made  on  seamen's  wages,  it  must  be  understood 
to  mean  on  such  wages  as  are  not  due  till  the  voyage  be  entirely  fin- 
ished, for  if  they  engage  to  go  a  long  one,  and  covenant  to  have  some 
money  paid  them  abroad,  to  lay  out  in  goods  to  bring  home,  insurance 
may  be  made  qn  such  goods.  Wesk.  587.  1  Mag.  18, 19.  In  such  a 
case,  they  are  to  be  considered  in  the  same  light  with  other  men.  Park 
losur.  18, 14.  In  most  countries,  seamen  are  allowed  to  insure  such 
goods  as  they  purchase  with  the  wages  they  receive  abroad,  and  the  re- 
straint in  Great  Britain  is  meant  only  to  apply  to  such  wage  as  are  not 
dae  till  the  voyage  is  entirely  finished.  1  Marsh.  Insur.  75.  1  Emeri* 
gon  285,  236.  In  Webster  v.  Tastet,  7  Term  Tep.  167,  the  wages 
were  not  to  be  paid  until  the  vessel  arrived  in  the  West  Indies,  and 
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on  that  ground  were  held  not  insurable.  It  is  possible  that  the  Ariel 
might  haye^been  saved  from  capture,  if  the  exertions  of  the  plaintiff  had 
been  added  to  those  of  the  crew,  in  his  return  home.  And  if  the  500 
dollars  worth  of  goods  bad  been  shipped  in  another  ressel,  u  oonld 
have  had  no  effect  on  the  exertions  of  the  plaintiff  to  preserve  the  ArieL 

Shippen,  C.  J.  delivered  the  court's  charge,  after  stating  minutely 
the  evidence. 

There  can  bono  question  but  that  an  inferior  officer  may  be  guilty 
of  such  misconduct  as  may  justify  the  captain  in  discharging  him  in  a 
foreign  port.  But  it  ought  to  be  in  a  clear  case,  and  on  good  grounds. 
For  the  reasons  urged  by  the  plaintiff's  counsel,  absolute  necessi^  al- 
most is  required  to  justify  the  measure.  Three  grounds  are  alleged 
here,  but  of  the  threats  to  leave  the  ship  or  of  mutinous  behavior,  we 
have  no  proof  except  from  captain  Coates.  It  is  very  extraordinaiy 
that  he  did  not  complain  of  this  at  the  time  to  the  other  persons  on 
board,  and  he  is  certainly  interested  in  defending  his  own  conduct ; 
yet  it  must  be  acknowledged,  that  he  is  corroborated  in  his  present  ac- 
count, by  the  letter  he  wrote  to  the  plaintiff  from  Canton,  assigning 
the  reasons  of  his  dismission.  These  circumstances  will  have  their 
proper  weight  with  the  jury.  As  to  the  alleged  intoxication,  if  we 
adopt  the  account  of  the  supercargoes,  that  he  was  twice  or  ofteher 
in  liquor,  it  does  not  prove  that  he  was  frequently  drunk.  Once  in- 
deed in  the  Straits  of  Sunda  he  was  most  unjustifiably  drunk,  and  unfit 
for  duty  during  his  watch ;  but  after  the  captain  had  granted  him  his 
pardon  for  this  misconduct,  he  ought  not  to  have  remembered  it,  except 
on  some  new  offence.  We  hear  of  no  other  instance  but  this  when' he 
was  disabled  from  doing^his  duty,  and  the  habits  of  maritime  life  will 
not  warrant  us  in  laying  down  too  strict  a  rule  of  morals,  as  applica- 
ble to  sea  faring  men  during  voyage  of  one  half  of  the  year. 

If  the  jury  shall  be  of  opinion  that  the  discharge  at  Canton  was  not 
justified  by  the  circumstances  of  the  case,  they  will  consider  that  the 
500  dollars  was  payable  there  by  the  supercargoes,  from  the  nature  of 
the  contract,  in  lieu  of  the  three  tons  privilege.  This  privilege  he 
surrendered  to  them  upon  the  terms  of  the  contract,  though  he  made  no 
formal  demand  of  the  money.  If  he  had  received  this  sum  and  invested 
it  in  goods,  which  he  had  shipped  in  the  Ariel  uninsured,  he  would 
have  lost  the  whole  on  her  capture.  But  he  might  legally  have  insured 
such  goods  purchased  with  money  then  earned,  and  it  appears  by  the 
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^itedy  that  there  is  a  solid  dlstinetton  between  such  a  case 
and  anodier  where  die  wages  were  contingent,  and  depended  on  the  foil 
oompletion  of  the  Tojage.  Though  he  might  also  hare  insured  the 
reasonable  profits  on  such  goods ,  yet  the  measure  not  being  very  com* 
men,  it  is  not  probable  it  would  have  been  pursued  bj  a  sea  faring 
man  ;  and  it  does  not  seem  reasonable  that  the  plaintiff  should,  as  mat- 
dors  hare  turned  out,  he  place  in  so  much  better  situation  than  all  the 
other  officers  and  mariners  on  board,  against  whom  thwe  has  been  no 
charge  or  insinuation  of  misconduct. 

The  plaintiff  is  not  entitled  to  wages  on  the  return  yojage  fron  China 
to  Philadelphia.  Where  a  vessel  has  been  captured,  the  wages  of  the 
seamen  are  lost  from  the  last  port  of  deliyerj,  and  so  has  the  law  been 
held  ever  since  the  case  in  1  Ld.  Baym.  739. 

So  that  upon  the  whole,  if  the  Captain  unduly  dismissed  his  chief 
mate,  the  wages  in  the  voyage  to  Canton  and  for  half  the  time  of  the 
Ariel's  continuance  there,  together  with  the  500  dollars,  seem  justly 
due  to  the  plaintiff,  after  deducting  the  moneys  he  has  received.  In- 
terest is  generally  allowed  on  contracts  at  least  from  the  commence- 
ment of  the  suit,  but  circumstances  may  alter  the  rule,  of  which  the 
jury  are  the  proper  judges. 

Verdict,  pro  quer.  for  899^^  dollars. 

Messrs.  Ingersoll  and  Porter,  pro  quer. 

Messrs.  Bawle  and  Franklin,  pro  dtf. 


RssFOBLiCA  against  Adam  Tbtbb. 

An  indictment  grounded  on  a  statate,  must  pursue  the  description  of  the  oilenoe  coib 
tained  therein. 

Thorefore  an  indictment  against  an  insolrent  debtor,  under  the  act  of  4th  April  1798, 
for  frandulenily  concealing  his  estate,  with  intent  to  defraud  his  creditors,  bt|  o  let- 
ting to  lay  it,  "  thereby  to  secure  the  same, "  or  "  to  retriere  or  expect  any  profit, 
benefit  or  advantage  thereby, "  was  held  ill. 

Tlie  time  and  place  of  such  fraudulent  concealment  must  be  alleged. 

An  indictment  was  found  against  the  defendant  in  the  county  o( 
Berks,  containing  two  counts  ;  the  one  for  a  perjury,  (which  was  sub* 
Btantially  formal,)  the  other  for  a  misdemeanor,  as  follows : 

Berks  county,  ss.  The  grand  inquest  for  the  county  of  Berks,  on 
their  oaths  and  affirmations,  do  present,  that,  &c.  [and  charges  a  per- 
jury.] 

And  that  on  the  same  Monday,  the  same  fifdi  day  of  Januioy,  in 
the  year  of  our  Lord  1801,  at  the  court  house  in  Beading  in  the  county 
aforesaid,  in  the  said  Court  of  Common  PleaSi  so  holden  as 
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before  the  judges  aforesaid,  came  in  his  proper  person,  as  an  insolvent 
debtor,  praying  the  said  court  to  grant  him  the  benefit  of  the  act  of 
general  assembly  of  this  commonwealth,  made  for  the  relief  of  insolvent 
debtors,  passed  on  the  fourth  day  of  April  1798,  Adam  Tryer,  of,  &c. 
and  thereupon  he  did  exhibit  to  the  said  court  a  writing,  purporting  to 
be  a  true  schedule  or  inventory  pf  his  debts,  credits  and  estate,  and 
then  and  there  in  open  court  did  take  his  corporal  oath  on  the  holy 
gospel  of  God,  (the  said  judges  and  court  having  a  competent  author- 
ity to  administer  an  oath  to  the  said  Adam  Tryer  in  that  behalf,) 
and  the  said  Adam  Tiyer  in  no  wise  regarding  die  good  and  whole- 
some laws  of  this  commonwealth,  nor  fearing  the  pains  and  penal- 
ties therein  containe^y  but  wickedly  intending  by  color  and  pretext  of 
the  said  act  of  assembly  to  deceive  and  defraud  one  Christian  Doma- 
oher,  (then  and  long  before  and  still  being  a  creditor  of  the  said  Adam 
Tryer,)  and  divers  others  the  creditors  of  the  said  Adam  Tryer  to  the 
jurors  aforesaid  unknown,  of  their  just  debts,  then  and  there,  to  wit, 
on  the  said  fifth  day  of  January,  in  the  year  aforesaid,  with  force  and 
arms  at  the  aforesaid  county  Court  of  Common  Pleas,  there  holden  as 
aforesaid,  before  the  judges  aforesaid,  having  authority  as  aforesaid, 
maliciously,  willfully  and  corruptly  did  swear,  protest  and  declare,  among 
other  things,  that  he  had  not  any  estate,  efiects  or  property  whatsoever, 
either  in  possession,  reversion  or  remainder  or  expectancy,  other  than 
what  was  mentioned  and  contained  in  the  said  schedule  or  inventory, 
except  the  necessary  wearing  apparel  and  bedding  for  himself  and 
family,  not  exceeding  in  value  the  sum  of  fifty  dollars  in  the  whole 
whereas  in  truth  and  in  fact,  he  the  said  Adam  Tryer,  on  the  said 
fifth  day  of  January,  in  the  year  aforesaid,  at  the  county  aforesaid, 
had  other  estate  and  effects  in  possession,  remainder,  reversion  or  ex- 
pectancy than  what  was  mentioned  and  contained  in  the  schedule  or 
invei^^ry,  besides  the  necessary  wearing  apparel  and  bedding  for  him- 
self and  family  aforesaid,  to  wit,  one  stone  messuage  and  thirty-one 
acres  of  land,  with  the  appurtenances,  situate,  lying  and  being  in  the 
township  of  Exeter,  in  the  said  county,  and  also  was  then  and  there 
entitled  to  the  sum  of  850/.  lawfnll  money  of  Pennsylvania,  owing 
to  him  by  his  father  Jacob  Tryer,  and  also  the  sum  of  11/.  due  to  the 
said  Adam  Tiyer,  upon  a  bill  from  a  certain  William  Bland  to  him 
the  said  Adam  Tryer,  which  estate  and  property  aforesaid,  he  the  said 
Adam  Tryer  did  not  disclose,  but  the  same  fraudulently  and  wickedly 
did  conceal  with  intent  to  defraud  the  said  Christian  Domacher  and 
others,  his  just  creditors,  of  the  same,  to  the  evil  example  of  all  othws 
in  like  case  offending,  contrary  to  the  act  of  assembly  in  such  case  lately 
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made  and  prorided,  and  against  the  peace  and  dignity  of  the  com- 
monwealtili  of  Pennsjiyania,  ftc 

A  noli  prosequi  was  entered  on  the  first  connt  for  perjury,  by  the 
attorney  general,  and  the  defendant  was  conyicted  of  the  misdemeanor 
and  deceit  on  the  second  count,  upon  the  8d  August  1802,  in  the  Court 
of  Quarter  Sessions  of  Berks  county. 

The  following  reasons  were  then  filed  in  arrest  of  judgment,  and  ar- 
gued in  the  sessions. 

1.  The  title  of  the  act,  on  which  it  was  meant  to  ground  this  pros* 
eention,  is  mistaken.  It  is  stated  to  be  ^^  an  act  of  assembly  made 
for  the  relief  of  insolvent  debtors,  and  passed  on  the  fourth  day  of 
April  1798,"  whereas  there  is  no  such  act. 

2.  It  is  stated  in  both  counts  that  the  defendant  had  other  estate 
and  effects  in  possession,  reversion,  remainder  or  expectancy  than  w^re 
mentioned  or  contained  in  such  schedule  or  inventory,  which  is  uncer- 
tain as  to  the  nature  of  the  estate  omitted,  the  one  being  in  the  dis- 
junctive *^  possession  or  expectancy,"  the  other  in  the  past  time  indefi- 
nitively. 

8.  In  order  to  bring  ihe  defendant  within  the  penalty,  it  should  ap- 
pear that  he  is  within  the  benefit  of  the  act.  But  the  indictment  con- 
tains no  averment  that  the  defendant  is  of  that  description  of  persons 
to  whom  the  act  extends. 

4.  The  property  charged  to  be  concealed  is  altogether  unspecified 
and  uncertain ;  the  words  ^^  which  estate  and  property  aforesaid,"  re- 
lating to  and  comprehending  as  well  the  property  specified  in  the 
schedule  as  that  which  is  said  not  to  be  included  in  the  schedule. 

5.  The  material  facts  charged  in  the  second  count  are,  that  the  de- 
fendant concealed  with  intent  to  defraud ;  neither  the  time  when,  nor 
the  place  where  the  fraud  was  committed,  is  alleged. 

6.  The  defendant  is  charged  with  concealing  property,  with  intent 
to  defraud  Ghrlstain  Domacher  and  other  creditors  ;  without  alleging 
in  the  words  of  the  act  that  he  did  this,  thereby  to  secure  the  same,  or 
to  receive  or  expect  any  profit,  benefit  or  advantage  thereby. 

7.  That  the  words,  ^*  The  Grand  Inquest  for  the  county  of  Berks 
on  their  oaths  and  affirmations  do  present,"  are  omitted  in  the  second 
count,  so  that  it  does  not  appear  that  the  bill  was  found  or  presented 
by  the  Grand  Inquest  of  the  county  aforesaid. 

8.  No  proceedings  can  be  sustained  in  this  court  on  the  act  of  as- 
sembly on  which  the  prosecution  is  grounded,  beoause  the  act  expired 
before  the  jurisdiction  attached. 

9.  The  act,  as  it  respects  the  defendant,  was  repealed  and  annulled 
to  all  intents  and  purposes,  by  the  act  of  congress,  entitled  <^  an  act 
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to  establish  an  uniform  system  of  bankrnptoy  througlioat  the  Uoitod 

States." 

10.  The  imting  purporting  to  be  i^  tnie  schedule  or  iii?ent4)i7  of 
the  debts,  credits  and  estate  referred  to  in  the  indictment,  is  not  stated 
in  such  indictment,  to  be  filed  among  the  records  of  the  Court  of  Com- 
mon Pleas,  of  the  county  of  Berks,  or  any  where  else. 

Daniel  Clymer. 
Charles  Evans. 
Frederick  Smith. 

Upon  argument,  the  sessions  overruled  the  reasons  in  arrest  of  judg- 
ment, and  sentenced  the  defendant  to  a  servitude  at  hard  labor  for  two 
years.  Whereupon  a  writ  of  error  was  brought,  and  Messrs.  IngersoU 
and  C.  Evans  argued,  that  the  indictment  was  erroneous.  But  thej 
abandoned  the  ^t,  fourth,  eighth,  ninth  and  tenth  exceptions. 

2«  All  offences  must  be  charged  in  direct  and  positive  terms,  and  not 
in  the  disjunctive.  But  here  it  is  alleged,  that  the  defendant  had 
other  estate  and  effects  in  possessicm,  remainder,  reversion  or  expect- 
ancy, than  were  mentioned  in  his  inventory  ;  to  wit,  one  stone  meesa^ 
age,  and  31  acres  of  land,  ftc.  Now  it  does  not  appear  by  this  allega- 
tion, whether  he  held  the  premises  in  possession,  remainder,  reveision 
or  expectancy  y  and  conseiquently  he  could  not  come  prepared  to  defend 
himself  against  this  charge. 

To  this,  the  attorney  general  and  Mr.  Collinson  Read,  in  behalf  of 
the  commonwealth  answered,  that  the  nature  of  his  estate  in  this  prop- 
erty was  immaterial,  nor  could  the  counsel  who  drew  the  indictment, 
be  supposed  to  know  it.  Three  things  should  concur  in  every  criminal 
proceeding.  1.  The  party  accused  should  be  appraised  of  the  charge 
he  is  to  defend.  2.  The  court  should  know  what  judgment  is  to  be 
pronoimced  according  to  law.  And  8d.  Posterity  should  know,  what 
law  is  to  be  derived  from  the  record.  5  Term  Rep.  623.  Besides,  the 
words  or  expectancy,  are  not  to  be  found  in  the  Ist  section  of  the. act 
of  4th  April  1798,  which  prescribes  the  oath,  (4  St.  Laws,  270,)  and 
therefore  they  may  be  rejected  in  the  Indictment,  as  idle  an  insensible. 
In  Morris's  case,  (Leach,  118,)  tautologous  words  were  rejected  as 
surplusage.  And  in  Redman's  case,  (/&.  410,)  it  is  held,  that  a  bad 
indictment  may  be  made  goodby  rejecting  as  insensible  and  useless, 
suds  words  as  obstruct  the  sense  of  it. 


1802]  OF  PENNSYLVANIA.  455 

'  Upon  the  court's  remarking,  that  in  addition  thereto,  it  appeared  to 
be  laid  with  sofficent  precision,  that  the  defendant  was  entitled  to  8501  • 
under  his  father,  aind  111.  dae  bj  Bland,  neither  of  which  sums  were 
inserted  in  his  inventory,  this  exception  was  also  dropped. 

3  Two  descriptions  of  persons  are  comprehended  by  the  law  in  ques- 
tion. The  lat  section  includes  inhabitants  within  the  state  two  years, 
proTious  to  their  application  for  the  act,  though  not  in  execution ;  the 
14th  section,  persons  under  execution.  But  it  is  not  alleged  here, 
that  the  defendant  was,  in  either  character,  entitled  to  the  benefit  of 
the  law.  The  Court  of  Common  Pleas  had  in  this  particular,  a  limit- 
ed jurisdiction,  and  special  powers  were  vested  in  them  by  the  leisla* 
ture.  In  an  indictment  against  a1)ankrupt  for  concealing  his  effects, 
it  is  always  stated,  that  the  party  used  the  trade  of  merchandize,  and 
got  his  living  by  buying  and  selling,  that  a  commission  issued  against 
him,  &c«  Cro.  Circ.  Comp.  160,  (105.)  And  in  a  case  of  con- 
siderable hardship,  where  an  insolvent  debtor  was  discharged  at  an 
adjourned  session,  under  the  stat.  of  87  Geo.  8.  c.  112,  which  gave 
the  justices  of  the  peace  authority  to  discharge  under  certain  circum- 
stances, the  sheriff  was  held  chargeable  for  the  escape.  8  Term  Rep. 
424. 

Answer.  It  is  not  competent  to  the  defendant  on  the  present  pros- 
aeution,  to  say,  that  it  does  not  appear  he  wae  entitled  to  the  benefit 
of  ihe  act.  He  came  as  an  insolvent  debtor,  claiming  relief  under  it 
and  complied  with  its  injunctions,  by  filing  his  petition  and  schedule 
under  it.  Indictments  against  bankrupts  are  very  minute  and  par- 
ticular, because  the  commissioners  possess  an  inferior  and  limited 
jurifldiction ;  but  the  Oonmion  Pleas,  under  the  act,  are  considered  in  a 
ifOEj  different  light.  In  inferior  courts,  eveiy  thing  that  makes  the  gist 
of  the  action,  must  be  laid,  so  as  to  appear  to  be.  within  their  jurisdic- 
tion.    1  Salk.  404. 

The  court  seemed  to  be  of  opinion,  that  the  omission  alleged,  waa 
not  a  material  defect. 

6.  The  essence  of  the  second  count  is  a  fraudulent  concealment  by 
the  defendant  of  his  property,  and  not  peijury.  For  the  latter  offence 
there  was  a  particular  count  on  which  a  noli  prosequi  has  been  entered. 
Hare  it  is  alleged,  that  the  defendant  wickedly  intending  to  defraud 
his  creditors  j  swore,  fcc.  Whereas  in  fact  he  had  other  estate  and  ef- 
feets,  than  those  specified  in  his.  sdiedule,  and  it  goes  on  to  enumer* 


.456  CASES  IN  THE  SUPBEMB  COURT  [1808 

ate  them.  But  no  day  or  place  of  concealment  arelaid,  which  is  con* 
.trary  to  all  the  precedents.  The  year  and  day  of  all  maimal  facts, 
must  be  stated.  2  Hawk.  285.  Every  materiai  fact  issuable  and  trla* 
ble,  must  be  laid  with  time  and  place.  5  Term  Bep.  620.  It  is  nee- 
eesaiy  to  ^tate  some  time,  when  each  fact  happened,  that  is  mate* 
rial  to  constitute  guilt.  lb.  624.  In  that  case  the  offence  was  laid  in 
one  of  the  couuts,  during  the  time  of  the  defendant's  being  one  of  the 
counsel,  and  was  held  ill.  lb.  625.  Here  the  pronoun  relative,  refers 
only  to  the  estate,  and  not  to  the  time  and  place  of  the  supposed  frand* 
ulent  concealment. 

Answer.  The  time  and  place  are  alleged  as  to  the  defendant's  ap- 
pearance  in  court  as  an  insolvent  debtor  and  exhibition  of  his  schedule  ; 
and  the  taking  of  the  false  oath,  as  to  the  contents  of  the  schedule  ; 
with  intent  to  defraud  his  creditors,  is  connected  therewith  by  the  words 
then  and  there ;  moreover  the  true  statement  of  his  estate  and  effectSi 
is  alleged  with  time  and  place.  And  in  all  this,  it  ^  apprehended 
there  is  sufficient  certainty,  which  may  arise  from  a  necessary  inference 
The  words  shall  be  taken  in  their  common  sense.     Cowp.  679  682» 

The  allegation  of  a  day,  prima  facit^  somewhat  uncertain,  mi^ 
be  helped  by  the  apparent  sense  of  the  whole.  2  Hawk.  181.  On  an 
indictment  for  a  rescue,  it  shall  be  intended  to  be  where  the  arrest 
was.  Cro.  Jac.  354.  2  Bulst.  208.  A  is  indicted,  9UO{2/?rima<fte 
tnaii  anno  21  Eliz.  in  qtundam  By  insiUium  fecit  ei  ipsum 
verberavitf  but  says  not  cut  tunc  ei  ibidem  verberavity  yet  rule  goo4» 
for  the  vi  ei  armia  day  and  place  named  in  the^ginning,  refenred  to 
all  the  ensuing  acts.  2  H.  H.  P.  C.  178.  The  perjuty  here  ia  <h^ 
means  of  concealment.  Vide.  2  Stra.  904. 

6.  This  second  account  is  grounded  upon  the  10th  section  of  the  law 
of  4th  April  1798,  which  introduces  an  offence,  suigeneris.  It 
is  neither  at  common  law  nor  under  the  act  of  bankruptcy.  It  is  des* 
cribed  to  be  ^'  where  such  debtor  hath  directly  or  indirectly  sold,  leas* 
ed,  or  otherwise  disposed  of  in  trust,  or  concealed  any  part  of  his  or  her 
property  of  any  kind,  or  any  part  of  his  or  her  debts,  rights  or  claims, 
thereby  to  secure  the  same,  or  to  receive  or  expect  any  profit  or  ad» 
Vantage  thereby  to  deceive  or  defraud  his  or  her  creditors ;  and  being 
thereof  convicted,"  &c.  It  is  true,  the  perjury  may  be  one  means 
of  concealment,  but  not  the  only  one.  The  acts  of  selling,  leasing  or 
concealing,  must  be  to  secure  the  same,  or  expect  any  profit,  bene- 
fit  or  advantage  thereby,  to  defraud  creditors.  The  description 
^t  the  crime  in  the  act  must  be  pursued.    Thus,  on  an  indictment 
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for  perJQiy  on  the  Btatate  of  5  Elii.  o.  9,  ihe  word  willfal  muBt  be 
iDBertedy  because  it  is  a  material  description  in  the  statute  of  the  of* 
bm.  Leach  69,  Cox's  case.  So  an  indictment  on  the  statntes 
ji  5  and  18  Elis.  for  clipping  and  lightening  coin,  was  held  bad, 
lor  leaving  out  the  words  for  lucre  sake.  1  H.  H.  P.  0.  220.  No 
arenmlocution  can  snpply  the  want  of  technical  words.  8  Bao.  118. 

Answer.  The  object  of  the  section  was  to  prevent  frauds  practiced 
OB  ereditors ;  it  was  made  for  their  secnrity.  It  enumerates  indepen* 
dent  offences ;  selling,  leasing,  disposing  of  in  trust,  or  conceiding 
lith  intent  to  deceive  creditors,  are  all  within  the  act.  It  is  imma* 
leriil,  whether  the  debtor  gains  or  expects  to  gain  by  the  concealment 
of  his  estate.  It  is  only  of  moment  that  the  act  is  done,  with  the  in^ 
tat  to  deceive  or  defraud  creditors. 

7.  It  does  not  appear  that  the  indictment  was  found  by  a  grand 
ju;  on  on  oath.  All  the  precedents  in  the  books,  as  well  as  in  the 
Jtate,  insert  in  the  second  count,  ^^  and  the  jurors  aforesaid  upon  their 
oitbs  ftnd  aflSrmations  aforesaid  respectively  do  present."  &c.  The 
mml  counts  contain  independent  offences,  and  ignoramus  may  be 
letorned  as  to  some,  and  a  true  bill  as  to  the  remainder.  The  first 
nont  in  this  indictment  is  disposed  of  by  the  noli  prosequi  ;  but 
oven  admitting  that  this  was  not  the  case,  the  second  count  cannot  be 
Kpp<ffted  in  its  present  form.  An  indictment,  juratores presentaniy 
liH  2Eeb.  676.  Indictment  quashed,  for  that  the  juiy  were  not 
Hid  to  be  sworn.  1  Keb.  829.  If  a  special  verdict  found  the  words 
tf  the  present  indictment,  no  judgment  could  be  rendered  on  it.  F<vm8 
in  eriminal  prosecutions  particularly,  should  not  be  departed  from. 
Oar  seal  for  punishment  should  not  absorb  individual  safety.  In  the 
Itngnage  of  Lord  Mansfield  (4  Burr.  2589)  God  forbid,  that  the  do- 
fcndant  should  not  be  allowed  the  benefit  of  every  advantage  he  is  en* 
Wed  to  by  law. 

Answer.  The  counts  must  necessarily  be  considered  together,  to 
n&der  them  intelligible.  It  always  happens,  that  terms  of  relation 
^  inserted  in  the  latter  counts,  which  refer  to  the  first  count,  and  the 
vords  said,  aforesaid,  &c.  are  frequently  made  use  of  for  this  purpose. 
Ik  offences  in  each  count  are  distinct,  and  in  that  sense  independent ; 
kt  it  by  no  means  follows,  that  the  phraseology  of  the  one  count  may 
^  be  applicable  to  a  sueceeding  one,  as  in  the  instance  of  the  county 
*i^in  the  indictment  is  found,  which  is  uniformly  inserted  in  the 
teginof  the  first  count,  but  is  never  inserted  in  the  following  counts. 
the  noU  prosequi  only  disposes  of  the  first  count,  so  far  as  it  charges 
^  P^ury ;  but  the  presentment  of  the  grand  inquest  upon  oath  and 
'"innation,  still  remains,  as  referable  to  the  second  count    If  there 
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liad  been  an  acquittal  or  cbnviciion  on  the  first  count,  instead  of  i 
noli  prosequi  J  and  the  defendant  had  been  convieted  on  the  seoooj^ 
and  the  same  should  be  deemed  sufficient  in  all  other  particulars,  then 
is  little  doubt  that  judgment  could  legally  be  entered  on  it  The  dfii 
fendant  ought  not  to  he  deprived  of  any  legal  advantage,  but  frivoloi 
exceptions  to  indictments  should  be  discouraged,  and  are  justly  liaUl 
to  censure.  2  H.  H.  P.  C.  198.  2  Hawk.  228.  The  substance  of  jostMi 
has  often  been  lost  in  pursuit  of  the  shadow  of  mercy.  Eden's  PriiM 
Penal  Law  181. 

'  The  court  on  consideration  reversed  the  judgment  of  the  sesaioDi) 
for  the  reasons  assigned  on  the  sixth  exception,  that  the  indictment  Si 
Hot  pursue  the  description  of  the  offence  as  contained  in  the  10th  seoi 
tion  of  the  law  of  4th  April  179S  ;  and  further  said,  there  was  eoi 
siderable  weight  in  the  fifth  exception.  On  the  last  exception,  tU 
they  intimated  no  opinion,  but  directed  that  the  defendant  should  staM 
committed  until  he  gave  security  for  his  appearence  at  the  next  Coot 
of  General  Quarter  sessions  of  the  peace,  to  be  held  for  Berks  coanlji 
to  answer  a  new' indictment.  ' 


^^ 
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CittJIM — SHIFPBBr,    OBHOf  JtJSXICII  TBATBS,  SMITH  AND  B&ACKSHBIDtfl 

JUSTICXS. 


<»  »  #• 


Jbssb  Pbixghbt,  who  survived  Isaac  SxABa,  jun.  (for  the  use  ^ 
Hbnbt  Spabes,  jun.  surviving  partner  of  Isaac  Lltod)  agaitut  Ihl 
Insurance  Company  of  North  America. 

The  policy  and  principles  which  gave  rise  to  the  British  statute  of  19  Geo.  %clH 
'  have  been  adopted  here  both  in  courts  of  Justice  and  by  commerdal  usage. 
Oimer  of  a  Tcissel  and  cai|po  may  faiiiy  Insure  in  a  valued  policy  to  two  ports  in  III 

West  Indies,  to  the  amoulit  of  the  prime  eostof  the  goods  and  the  premium,  tnd  4hi 

costs  of  freight  thereon  to  the  first  port. 

Action  on  a  policy  of  inBuhince,  on  goods  on  board  the  brig  Neii^ 
trality,  WiHiatti  Clark,  master,  at  and  frtoi  Philadelphia,  to  one  poll 
mMartinico,  and  at  and  from  thence  to  fit.  Thomas's  subscribed  Si 
March  1798.  The  goods  were  valued  at  $15,000,  and  insured  at  I 
premium  of  17}  per  cent. ;  and  the  policy  was  assigned  over  by  th 
faisured  to  Sparks  and  Lloyd  on  tiie  29tib  March  following. 


^ 
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tte  brig  sailed  frbm  i&B  capes  of  Delaware  on  the  16th  March,  and 
m  captured  in  her  voyage  to  Martinico  on  the  19th  April,  by  the 
tmA  priTateer  Jealons^  <saptain  Eantier,  who  pat  a  French  orew  on 
kard.  On  the  2l8t  April  she  arrived  at  Point  Petre,  in  Gnadalonpe, 
vdonihe  next  day  the  captain  made  his  protest.  On  the  1st  May 
lb  brig  and  cargo  were  condemned  in  the  French  Oonrt  of  Admiralty, 
Hthe  ground  of  being  bound  to  an  enemy's  port  in  rebellion  against 
A»  French  republic. 

The  defendants  had  likewise  nnderwritten  a  valued  policy  on  the 
ledj  of  the  vessel  for  $6000,  and  admitting  that  there  had  been  a 
1lta]^088,hadpaidon  account  of  both  policies  at  different  times,  (15,- 
S68^q\,  and  about  three  weeks  before  the  trial,  had  tenderedcto  Sparks 
P^9^y  ^0  return  premium  and  interest  thereon,  but  had  neither 
|iid  off  the  costs  nor  brought  the  money  into  court.  They  resisted 
%e  plaintiffs'  claim  of  94812Y^,on  the  ground  of  an  over  insurance* 

The  plaintifib  owned  the  vessel  and  cargo  when  the  policies  were  un- 

kt  vritten,  but  effected  no  insurance  on  the  freight  of  the  goods, 

vUcli  at  the  usual  freight  of  $2  per  barrel,  amounted  to  $8,814  16 
•  •  •  •  •  •  . 

And  it  appeared,  thi^t  the  prime  cost  of  the  cargo, 

ttd  the  premium  of  insurance  thereon,  were  11,182  56 

So  that  if  it  was  intended  to  insured  the  freight,  there  was  only  over 
nored,  the  sum  of  .  .  .  .  .8  28 


$15,000  00 


A  respectable  merchant  was  called  on  after  the  trial  had  proceeded 

1 1  eoQsiderable  length,  who  gave  evidence,  that  the  premium  of  freight 

I  wed  in  this  port  was  usually  t^e  same  as  on  vessels  and  cargoes, 

^though  it  was  otherwise  in  the  port  of  New  York  ;  and  that  the  profits 

*  goods  were  frequently  insured  as  goods  merely,   and  it  was 

^entood  generally  by  the  contracting  parties.    Coffee  known   to 

m  been  laid  in  at  16  cents  per  pound,  had  often  been  insured  in 

^ed  policies  at  22  cents  per  pound,  the  difference  of  6  cents  being 

^Qtemplated  on  both  sides  as  profits,  and  so  of  other  articles. 

UessiB.  IngersoU  and  Moylan  forthe  defendant,  admitted,  that 

wproSts  on  the  cargo  of  a  vessel  were  legal  objects  of  insurance  in  a 

^^  policy,  as  on  a  cargo  of  molasses,  under  a  contract  by  the  in* 

^  with  government,  to  supply  the  army  in  Canada  with  spmoe 

her.   1  March.  111.    So  a  vsdued  policy  on  a  commission  espiscted 
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1)7  the  iiunred)  as  consignee  of  a  cargo ,  is  a  good  insnrable  interest 
3. 112.  Bat  in  botih  instances  Uiey  most  be  insured  eo  nomine.  In- 
deed in  France,  profits  being  precarious,  and  depending  upon  the  on* 
.certain  event  of  future  traffic,  are  not  deemed  a  proper  subject  of  in- 
surance. But  in  England,  it  is  not  unusual  to  insure  profit,  eo  nrmune. 
Jb.  78.  And  there  profit  is  not  recoyerable  on  an  insurance  on  goods. 
Park.  267,  5th  ed.  So  on  a  general  insurance  on  goods,  the  party 
cannot  recover  money  lent  on  bottomree.  Though  bottomree  and  res* 
pondentia  are  a  particular  species  of  insurable  property,  yet  it  must 
be  expressed  in  die  policy  to  be  respondentia  interest.  Park.  1st  ed. 
10,  801,  487.  8  Burr.  1394.  1  Bl.  Bep.  405.  These  rules  appear 
to  be  founded  in  good  sense  and  strong  reason. 

The  plaintiffs  might  certainly  have  insured  the  freight  of  their  brig, 
niiich  they  have  not  done,  and  therefore  cannot  seek  an  indemmty  oa 
that  ground. 

'  The  defendants  rely  on  the  legal  objection  that  there  has  been  an 
over  insurance ;  and  it  is  of  great  importance  that  the  mercantile  law 
should  be  ascertained  with  accuracy.  It  will  scarcely  be  denied,  that 
the  British  statute  of  19  Geo.  2,  c.  87,  has  been  so  far  recognised 
here,  as  that  wagering  polices  are  not  admitted  by  commercial  usage. 
The  causes  which  induced  the  paliament  to  enact  that  law  are  express- 
ed in  the  preamble,  and  most  of  ihem  are  applicable  to  the  ipercantfle 
interests  of  the  United  States.    Park.  299. 

The  only  difference  between  valued  and  open  policies,  is  that  in  the 
former,  goods  or  property  insured  are  valued  at  prime  costs »  at  the 
time  of  effecting  the  policy ;  in  the  latter  the  value  is  not  mentioned. 
Park.  1.  The  value  in  the  former  policy  is,  or  ought  to  be,  the  retl 
value  of  the  ship,  or  the  first  cost  of  the  goods,  at  the  time  of  effect- 
ing the  policy.  If  they  be  much  over  valued,  it  must  be  done  with  a 
bad  view.  2  Burr.  1171.  1  Marsh  199.  The  reason  given  before  the 
passing  of  the  statute,  why  the  law  allowed,  that  a  man  having  some 
interest  in  the  ship  or  cargo,  might  insure  more,  or  five  times  as  much, 
^ras,  that  a  merchant  cannot  tell  how  much  or  how  little  his  factor  may 
have  in  readiness  to  lade  on  board  his  ship.  2  Yem.  270.  That  reason 
totally  fails  here.  The  goods  were  laid  in  at  the  port  of  Philadelphia, 
where  the  plaintiffs  resided,  and  who  knew  the  exact  amount  of  the 
goods ;  but  notwithstanding  this  knowledge,  their  valuation  has  exceeded 
the  true  amount  at  least  25  per  cent.  The  president  and  directors  of  die 
company  could  know  nothing  of  the  prime  cost  of  the  goods,  anless 
through  the  representation  of  the  insured ;  and  this  policy  presents  itself 
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in  the  form  a  wager,  under  color  of  a  real  interest.  The  value  in  the 
the  policy  oaght  not  only  to  be  oonsidered  as  prima  facie  evidence 
of  Uie  interest,  and  may  be  disputed.  1  Marsh.  201.  An  insurance 
is  a  contract  of  indemni^  from  loss  or  damage,  arising  upon  an  un* 
oortain  event.  The  office  of  insurance,  strictly  speaking,  is  not  to 
make  a  positive  gain,  but  to  avert  a  possible  loss.  lb.  80. 
Ihe  same  author  gathers  from  the  imperfect  report  of  Le  Pypre  t^. 
Pair,  2  Vem.  716,  that  in  the  case  of  a  valued  policy,  the  insured  is 
oonsidered  as  bound,  if  called  upon,  to  show  that  goods  to  the  amount 
in  the  policy  were  in  fact  put  on  board,  from  which  it  may  be  inferred, 
that  the  Court  of  Ohancery,  at  least,  still  deemed  the  policy  valid  only 
ko  the  extent  of  the  interest  insured.  1  Marsh.  100. 

Messrs.  Lewis  and  M.  Levy  for  the  plaintiff.  We  do  not  admit 
that  the  statute  of  19  Geo.  2,  o.  87,  has  been  extended  to  this  state 

by  practice. 

» 

Shippen,  C.  J.  Certainly  the  British  act  does  not  bind  us,  pro* 
prio  vigore ;  but  the  system  of  national  policy,  which  dictated  the 
law,  has  been  adopted  by  our  courts.  We  believe,  that  policies  made 
liere,  at  least  by  tlie  incorporated  companies,  d9  not  retain  the  words 
'*  interest  or  no  interest. '^  But  if  it  should  come  out  in  proof,  in  the 
language  of  Ld.  Mansfield,  that  a  man  had  insured  2000/. ,  and  had 
nterest  on  board  to  the  value  of  a  cable  only,  he  would  not  be  entitled 
4}  recover  under  such  a  policy.  2  Burr.  1171. 

At  common  law,  a  person  might  have  insured  without  having  any 
nterest.  8  Term.  Rep.  28.  But  conceding  that  the  spirit  of  the  Brit- 
ah  act  of  parliament  is  applicable  to  our  local  situation,  what  are  the 
liteumstances  of  the  present  case  ?  Pritchet  and  Starr  were  the  sole 
owners  of  the  brig  and  cargo.  They  contemplated  a  double  outward 
'oyage  to  two  ports  in  the  West  Indies,  and  made  their  insurances  ac- 
lordingly.  Laying  aside  the  mercantile  usage  of  this  port,  to  insure 
nrofits  as  goods,  which  has  been  fully  proved,  it  is  obvious,  that  if  the 
argo  had  reached  Martinique,  it  would  have  acquired  the  super- 
idded  value  of  the  freight  It  is  of  no  moment  as  to  the  point  in 
[Uestion,  whether  the  goods  were  transported  thither  in  the  vessel  in- 
ured or  of  a  stranger.  The  cost  to  the  insured  is  the  same.  Now  on  the 
aoet  accurate  estimate  of  the  cargo,  it  turns  out,  that  the  freight  thereof, 
idded  to  the  first  cost  of  the  goods  and  the  premium  of  insurance,  ex- 
«eds  the  valuation  in  the  policy  only  three  dollars  and  twenty-eight 
«Dt8.    It  cannot  be  pretended,  therefore,  that  the  cargo  was  greatly 
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over  valaedi  ^r  that  the  insured  had  only  a  colorable  interest  At 
though  in  Tonge  y.  Watts,  2  Stra.  1251,  Lord  Chief  Jostioe  Lee  hfiU 
that  the  ship  being  lost  before  the  cargo  was  aotoallj  on  board,  thougl 
ready  to  be  shipped,  the  insored,  who  had  insured  fine  freight  as  wd 
as  the  ship,  could  not  recover  the  former ;  yet  it  was  afterwards  de- 
termined in  Montgomery  v,  Egginton,  that  the  insured  upon  avalmd 
policy  on  freight,  is  entitled  to  recover  the  whole  amount,  though  pail 
of  the  goods  only  were  on  board  at  the  time  the  ship  was  lost,  the  red 
being  ready  to  be  shipped*  8  Term.  Rep.  862.  It  has  been  also  ad^ 
judged,  that  on  a  mixed  policy  of  a  peculiar  sort,  partly  a  wager  p<dH 
cy,  partly  an  open  one,  and  within,  the  exception  of  the  statute  of  II 
Qeo.  2,  c.  87,  the  insured  was  entided  as  for  a  total  loss,  and  dH 
policy  being  valued,  and  fairly  so  without  fraud  or  misrepresentation, 
the  insured  had  agreed  to  the  value,  and  was  conduded  to  dispute  it 
4  Burr.  1969.  In  Lewis  et  al  v.  Rucker,  2  Burr.  1171,  Ld.  Maosf 
field  says,  '^  a  valued  policy  is  not  to  be  considered  as  a  wagel 
policy,  or  like  interest  or  no  interest.  It  is  settled,  that  upon  yalaoj 
policies,  the  merchant  need  only  prove  some  interest  to  take  it  out  d 
19  Geo.  2,  and  if  more  was  required,  the  agreed  valuation  would  sig*^ 
nify  nothing.  The  effect  of  the  valuation  is  only  fixing  conclosiTe^ 
the  prime  cost.  If  it  be  an  open  policy,  the  prime  cost  must  be  prored* 
In  a  valued  policy  it  is  agreed." 

Serjeant  Marshall,  from  whose  late  compilation  on  the  law  of  in8a^ 
aiice  the  authorities  on  the  part  of  the  defendants  have  been  extractadi 
lays  down  the  law  of  England  to  be  not  quite  so  rigid  as  in  Franoe. 
Where  a  valued  policy  is  bona  fide ,  meant  as  an  indemnity,  the  coniH 
will  not  enquire  very  minutely  whether  the  valuation  be  very  near  tho 
true  interest  of  the  insured.  A  small  excess  ought  not  to  be  regarded 
Considering  the  uncertainty  of  eveiy  valuation,  a  scrupulous  exacts 
ness  in  this  point  would  only  occasion  endless  litigation.  1  MaisL 
202.  Indeed  his  book  does  not  seem  equal  in  point  of  merit  to  Paik| 
whose  accuracy  has  never  been  doubted,  and  who  has  argued  most  of 
the  late  cases  in  the  King's  Bench.  The  strictures  which  the  fomtt 
had  made  on  decisions  and  doctrines,  which  seemed  to  him  to  militate 
against  any  acknowledged  principle  of  law,  unsparingly,  do  not  alwajf 
appear  to  be  well  founded.  (See  1  Marsh.  Pxef.  YII.)  Theinferenoe 
he  has  drawn  from  2  Vem.  716,  (in  his  1st  vol.  100,)  seems  onwar* 
ranted  by  the  Lord  Chancellor's  decree.  It  was  a  valued  policy  oa 
goods  at  600/.  The  insured  had  abandoned,  and  part  of  the  goodi 
had  been  saved.  It  was  referred  to  a  master  to  examine  the  valae  d 
the  goods  so  sieved,  and  to  deduct  it  out  of  the  600h    The  decree  there* 
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[loie  only  shows  that  the  insured  was  not  allowed  to  hare  more  than 
ie  tmoont  of  his  ralaed  policy,  and  that  he  should  account  for  the 
«lae  of  the  articles  sared,  which  being  in  his  own  handa  or  of  his 
jlgent,  were  to  be  deducted  from  the  600L 

Teates,  J.  gave  the  charge  of  the  court,  in  the  absence  of  the  Chief 
Itttice,  who  was  indisposed* 

The  verdict  must  necessarily  be  for  the  plaintiff.  But  whether  it 
Aooidbe  for  the  829  dollars  81  cents  which  the  defendants  have  ad- 
Bitted  to  be  due  by  their  late  tender,  and  yet  have  not  brought  the 
Mne  into  court  and  paid  off  the  costs,  or  for  the  4812  dollars  9  cents, 
'Ae  balance  claimed  by  the  plaintiff  is  the  only  question. 

The  British  statute  of  19  Geo.  2,  c.  37,  passed  in  1746,  and  was 
iBtftnded  to  put  an  end  to  insurances  without  real  interest,  which  in 
|iooe6s  of  time  had  become  a  cover  for  mere  gaming  contracts.  (Vide 
Mmotj  of  wager  policies  since  the  revolution,  in  Marsh.  99)  There 
il  a  seeming  contrariety  between  the  opinions  of  Park  and  Marshall, 
idiether  under  the  statute  the  valuation  specified  in  a  valued  policy  is 
to  be  the  measure  of  damages,  in  case  of  a  total  loss.  They  however 
igreed  in  this,  that  where  valued  policies  are  used  merely  as  a  cover  to 
I  wager,  they  would  be  considered  as  an  evasion  of  the  statute  as  in 
ibe  instance  put  by  Ld.  Mansfield,  of  one  insuring  20001.  and  having 
iBtereeton  board  to  the  value  of  a  cable  only,  2  Burr.  1171.  If  the 
|roperty  be  much  over  valued,  it  must  be  done  with  a  bad  view,  either 
to  gain,  contraf^  to  the  words  of  the  act,  or  with  some  view  to  a  frau- 
Uent  loss.  Ibid.  Park  122.  1  Marsh.  110. 

Serjeant  Marshall,  in  his  useful  treatise,  professes  in  his  preface,  to 
)outoatany  decision,  or  any  doctrine  advanced,  which  militated 
spinst  any  acknowledged  principle  of  law,  and  to  treat  them  with  a 
proper  freedom,  but  with  decency  and  respect.  Hence,  he  has  been  led 
to  consider  the  usage,  though  sanctioned  by  the  approbation  of  great 
ttd  eminent  judges,  that  in  cases  where  the  interest  of  the  insured  is 
hi  than  the  sum  insured  in  a  valued  policy,  to  pay  the  whole  sum  in- 
*ired,  upon  a  total  loss,  as  irreconcileable  with  the  provisions  of  the 
ite'  of  19  Geo.  2,  c.  87,  and  tending  to  convert  every  loss  into  a  to* 
tdone.  1  Marsh.  111.  And  he  expressly  asserts,  that  the  value  in 
4e  policy,  ought  only  to  be  considered  as  prima  facie  evidence  of 
the  amount  of  the  interest  of  the  insured ;  which  being  admitted  on 
Us  mere  representation,  the  insurer  is  not  thereby  concluded,  but  may 
sprite  the  amount  of  the  interest  if  it  be  over  valued,  as  well  in  an 
^on  npon  a  valued  policy,  as  upon  an  open  one.    But  he  neverthe* 
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leas  agrees  in  the  passage  already  cited,  that  the  usage  which  he  con* 
demns,  is  uniform  and  constant,  and  approyed  of  by  authority ;  and 
that  courts  of  justice  will  not  scrupulously  examine  the  yaluations  is 
valued  policies,  where  an  indemnity  was  honestly  intended.  1  Marsh. 
202. 

We  shall  confine  ourselves  to  the  case  immediately  before  us.  We 
mean  to  give  no  opinion,  whether  the  apprehensions  of  Marshall,  as  to 
the  true  intention  of  the  English  statute,  are  well  or  ill  founded. 

The  Chief  Justice  during  the  argument,  conveyed  the  sentiments  of 
the  whole  court.  "We  have  adopted  the  policy  and  principles  which 
gave  rise  to  the  act  of  parliament,  both  in  courts  of  justice  and  by 
commercial  usage ;  but  we  are  not  prepared  to  say,  that  every  particu- 
lar provision  or  resolution  under  it,  has  been  engrafted  into  our  system 
of  law.  .An  insurance  amongst  us,  is  a  contract  of  indemnity.  Its 
object  is,  not  to  make  a  positive  gain,  but  to  avert  a  possible  loss.  A 
man  can  never  be  said  to  be  indemnified  against  a  loss  which  can  nerer 
happen  to  him.  There  cannot  be  an  indemnity  without  a  loss,  nor  a 
loss  without  an  interest.  A  policy  therefore  made  without  interest,  is 
a  wager  policy,  and  has  nothing  in  common  with  insurance,  but  name 
and  form.  1  Marsh.  80,  97.  It  is  not  subservient  to  the  true  interests 
of  f lur  trade  and  commerce  ;  but  is  pregnant  with  as  much  mischief, 
both  public  and  private,  as  can  proceed  from  any  species  of  gaming, 
which  the  legislature  has  hitherto  found  it  necessary  to  repress.  Ih,  98. 
Every  species  of  gaming  contracts,  wherein  the  insured^  having  no  in- 
terest, or  a  colorable  one  merely,  or  having  a  small  interest,  much  over 
values  it  in  a  valued  policy,  under  the  cloke  of  insurances,  are  repro- 
bated both  by  our  law  and  usage. 

It  is  obvious,  that  if  the  mercantile  practice  of  this  port  has  been 
sufficiently  established,  that  profits  are  understood  to  be  insured  under 
the  character  of  goods  merely,  an  end  is  at  once  put  to  the  present 
question.  Because  $8817  44  could  not  be  deemed  an  extravagrant 
profit  on  the  cargo,  at  a  West  India  market.  But  independent  of 
this  usage,  does  not  the  case  itself  present  such  outlines  as  to  evince, 
that  the  cargo  has  been  but  little  over  valued  ?  Two  voyages  were 
meditated  by  the  insured,  ^^  at  and  from  Philadelphia,  to  one  port  in 
Martinico,  and  at  and  from  thence  to  St  Thomas's,^'  and  the  defen. 
dants  subscribed  the  policies  on  the  brig  and  cargo  for  both  voyages, 
and  received  a  premium  proportioned  to  the  risk.  Admit  the  freight 
of  the  vessel  was  not  insured,  still  the  aggregate  amount  of 
the    prime    cost    of   the  goods,   premium,  and   of   the  expenses 


/ 


1808]  OF  PENNSYLVANIA,  465 

Bfloeesaiily  attendant  on  llie  transportion  of  the  goods  to  Martinioo, 
formed  a  fair  object  of  insnranoe. 

The  plaintiffs  do  not  seek  an  indemnification  in  the  light  of  ship- 
holdos  for  the  loss  of  their  freight,  but  as  owners  of  the  caigo,  for  ilie 
additional  cost  of  conveying  it  to  Martinico.  This  appears  to  be  a 
fur  and  honest  transactioni  without  any  kind  of  misrepresentation. 
It  possesses  no  single  feature  of  a  gambling  poliqr.  The  defendants 
hsTe  received  the  large  premium  of  $8501  on  both  policies,  on  the  en* 
tire  valuations,  and  are  therefore  bound  to  make  up  the  whole  loss. 
Should  a  different  doctrine  prevail,  a  valued  policy,  instead  of  operating 
u  tn  admitted  agreed  value  of  the  property  on  the  trial,  would  be  of 
BO  possible  use,  but  an  injury  to  the  insured*  If  the  voyage  should 
be  safely  performed,  the  underwriters  would  retain  the  full  premiusa 
dm  the  whole  valuation ;  but  if  it  should  be  unsuccessfol,  die  insured 
would  only  recover  the  amount  of  the  first  cost  of  the  goods  put  on  board, 
with  the  proper  premium  thereon.  These  remarks  go  on  the  ground 
of  the  insurance  being  intended  as  a  real  indemni^,  and  not  where  the 
policy  has  been  effected  on  gaming  principles. 

The  jisy  found  a  vtidiet  for  the  pWutif  for  $4813  ^h  withoQt 
lesYiAg  the  bar. 
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Bbspublica  again$i  AmuffAM  Pti'^vs. 

Hm  Taliiation  by  the  luiaeiwoxs  lyid^r  th^  law  of  lUh  4prU  1799,  ia  bin^g  on  the  eouotf 
commiMionen,  and  they  cannot  rerise  or  alter  it. 

Cass  stated  for  the  opiniofi  of  tlie  fiout. 

Ue  Maamassionemof  the  county  of  Philadelphia,  at  the  iiaae  and  an 
the  manner  prescribed  by  the  late  act,  entitled  *^  an  ad  to  caise  and 
eelieot  eounty  rates  and  levies,"  prooeeded  to  make  an  .estimate  of  the 
prohaUe  expenses  of  the  county  for  ihe  year  1802,  which  estimate 
smonntad  to  f50,000,  and  th«?eapoft  issued  their  preoepts  to  the  re* 
Bpective  township  assessors,  requiring  them,  in  the  usual  form,  to  make 
oat  a  just  and  perfect  return  of  the  Qames  pf  all  the  taxable  judiabi* 
4ants  within  their  wards,  townships  or  districts  respectively,  and  of  4U 
the  property  made  taxable  by  the  8th  9e(^tion  of  the  said  i|ct,  together 
witb  a  just  valuation  of  the  same. 

The  aw^ed  schedule  exhibits  a  view  of  the  asssMmf nts  w  |he 
several  wards  and  townships,  as  returned  by  the  said  assessors. 


lasessmeirt  respected  all  ihe  i 
Vol.  m.  80 
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districts  in  the  county ;  but  extracting  therefrom  the  assesaments  of 
three  townships,  it  appears  that  the  amount  of  real  estates^  exclusive  of 
slaves,  horses,  and  homed  cattle. 

in  Qermantown  township  was  $56,937 
Do.  in  Bristol  township,  105,857 

Do.  in  Oxford  township,  148,497 

But  including  slaves,  horses,  and  homed  cattle,  the  amount 

in  Germantown  township  was  $881,182 
Do.  in  Bristol  township,  114,022 

Do.  in  Oxford  township,  157,182] 

Upon  the  receipt  of  such  returns,  the  commissioners  proceeded  to 
quota  the  several  townships,  respectively,  agreeably  to  the  annexed 
sohednles. 

[Whereby  Germantown  township  was  quoted  at  $8612  64 

Bristol  township  at .  467  49 

i  Oxford  township  at  644  24] 

And  thereupon  accurate  transcrpits  were  made  out  by  the  clerk,  and 

delivered  to  the  assessors  or  collectors  within  the  time  and  in  the  man- 

ner  directed  by  the  said  act  of  assembly ;  and  at  the  times  appointed 

;for  hearing  appeals,  the  appeals  of  many,  individuals  were  heard,  and 

deductions  made  according  to  the  judgment  of  the  commissioners. 

The  inhabitants  of  the  township  of  Germantown  generally  objected 
to,  and  complained  of  the  quota  apportioned  on  their  township,  as  being 
greater  than  tbeir  proportion  of  the  county  burthens,  and  claimed  that 
the  average  rate  per  cent,  so  far  as  it  relates  to  their  township,  should 
be  reduced  to  a  centage  or  proportion,  which  would  equalize  them  with 
the  other  townships  in  the  county,  according  to  the  proportions  they 
have  heretofore  borne,  making  just  allowance  for  the  increased  or 
diminished  value  of  property.  To  this  the  commissioners  assented,  but 
differed  as  to  the  rate. 

The  schedules  annexed  show  the  quotas  which  have  been  fixed  in  the 
several  townships  of  Philadelphia  county  for  the  last  seven  yean. 

[Whereby  it  appears,  as  to  the  above  mentioned  three  townships,  as 
foUows :  Germantown,  viz. 


1796. 

1797. 

1798.     1799. 

1800. 

1801. 

1808. 

$  1086  86 

1221  80 

1681  86   1826  26 

780  10 

1096  16 

8612  64 

( 

« 

Brigtol,  ffist. 

$  864  so 

427  56 

686  27  1  666  60 
.  Oxford,  vU. 

268  00 

894  60 

467  49- 

$  649  67 

742  64 

981  10  1  1041  26 

416  60 

624  76 

644  24] 

The  assessments  on  the  several  townships  (including  the  township  of 
Gennantowu  tfU  the  preMnt  year  1802)  We  been  made^  aocording  to 
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wbit  was  ooDsidered  by  the  assessors  as  the  real  value  of  the  property ; 
bnt  two  third  parts  have  been  uniformly  struck  off  by  the  assessors 
from  such  assessments^  when  returned  by  the  assessors  to  the  commis- 
aioners ;  and  they  have  always  acted  heretofore  on  such  returns.  But 
the  assessors  for  the  township  of  Germantown  have,  in  the  present  in- 
stance,  retnmed  their  assessment  without  such  deduction. 

The  average  rate  per  cent,  on  the  real  properly  in  the  said  counQr, 
to  raise  the  sum  required  for  the  current  year,  is  41  cent  in  every 
100  dollars. 

The  tax  on  personal  property  in  each  township  is  deducted,  and  the 
oentage  or  average  rate  is  struck  on  the  balance,  so  that  as  there  is 
more  or  less  personal  property  asessed  in  each  township,  the  centage 
or  average  rate  is  increased  or  diminished. 

The  average  rate  per  cent,  in  Qermantown  is  87  cents,  in  Bristol 
49  cents,  in  Oxford  82,  cents,  and  the  average  rate  per  cent,  in  the 
other  townships,  as  marked  in  the  duplicates. 

Notice  was  given  to  each  taxable  inhabitant,  of  the  amount  of  the 
man  he  stood  rated  for,  and  the  rate  per  cent,  and  of  the  time  and  place 
of  appeaL 

The  following  questions  are  submitted  to  the  opinion  of  the  court : 

Ist  Ib  it  the  intent  or  meaning  of  the  act  of  assembly,  that  the 
county  taxes  should  be  equally  laid  on  the  inhabitants  and  property  in 
the  respective  townships »  as  far  as  circumstances  will  admit  ? 

2d.  It  from  the  different  modes  of  returning  the  assessments,  an 
inequality  of  taxation  would  ensue,  by  applying  ike  same  average  rate 
per  cent  to  all  the  respective  townships,  have  the  commissioners  power 
to  alter  the  average  rate  in  the  different  townships,  or  in  any  other 
maimer  to  equalise  the  tax  ? 

If  the  court  shall  decide  both  the  above  questions  in  the  affirmative, 
then  judgment  to  be  entered  in  favor  of  the  defendant ;  otherwise,  in 
favor  of  the  commonwealth. 

Ifr.  Rawle  for  the  defendant.  It  is  admitted  in  the  state  of  the 
case,  that  Germantown  township  is  greatly  overrated.  While  other 
township  assessors  have  struck  off  two  thirds  of  their  valuations,  those 
of  Germantown  have  returned  their  assessments  of  the  real  value  of 
the  property,  without  such  deduction.  The  peculiarity  of  their  situa- 
tion rests  in  this  ;  that  they  have  been  oppressed  by  their  strict  adher- 
ence to  the  true  spirit  and  words  of  the  law. 

It  appears  by  the  schedules  annexed  to  the  case,  that  the  following 
quotas  have  been  assessed  by  the  commissioners,  on  the  city  and 
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eoontf  of  PlultddpU*,  ban  Um  yaar  1796,  to  tbe  jmt  1802  iiebi' 
aivo: 
TrMnnial  tuBowmairt  for  1796, 


1797, 

8S,000 

1798, 

45,000 

1798, 

50,000 

1800, 

20,000 

1801, 

80,000 

1802, 

50^000 

By  takiDg  a  eomparati^yiew  ot  ihe  quotas  aBseesod  on  tbe  townsliips 
of  Gennantoim,  Bristol  and  Orford,  in  1799  and  1802,  when  die  I&e 
sum  of  $50,000  iras  to  be  rawed  in  eacb  jear,  we  shall  find,  lliat  Ao 
rates  of  Oermantown  were  almost  doubled,  while  in  Bristol  lliey  woe 
reduced  almost  one  third,  and  diatin  Oxford  th^  were  redneedmon  than 
one-^hinL  Odier  great  inequalities  will  appear  on  a  eomparieim  sf 
the  assessments,  in  other  years,  made  in  the  same  three  townships,  as 
well  as  in  the  other  townships,  districts  and  wards  in  Philadel^iia 
county.  Common  justice  demands,  that  if  an  error  has  slipped  in,  it 
should  be  rectified,  if  it  can  be  effected  consistently  with  the  time  spirit 
of  the  law. 

On  the  first  question  submitted,  there  can  be  no  possible  doubt 
But  the  second  will  require  a  particular  review  ot  the  fonuer  aets  en 
the  subject. 

The  oldlaw  ^^  for  the  raising  of  county  rates  and  leries, ''  mis  passed 
March  20th  1724-5.  Prov.  Laws  209,  Qallow.  edit  (101,  Milkr's 
edit)  By  this  act,  the  constables  were  to  bring  in  true  certificates  of 
all  taxables  in  each  county,  and  the  assessors  were  equally  and  impar- 
tially to  assess  the  taxes.  The  collectors  are  required  to  giye  notice  of 
the  day  of  appeal,  and  the  party  grieved  might  iqppeal  to  the  commis- 
sioners, who  are  impowered  to  dimish  or  add  to  such  person's  rate,  as 
to  them  shall  seem  just  and  reasonable.  And  the  commissionecs  upon 
hearing  of  the  appeals,  ^^  shall  rectify  and  a^JQSt  the  said  assessments 
by  abating  or  adiding  to  the  sums  contained  in  their  respective  do^Ii-, 
cates, "  &c.  By  the  9th  section  of  a  law  passed  since  the  revokitioiay 
on  the  19th  December  1780,  (Loose  Acts,  402,)  the  ofiice  of  city  ^ 
county  assessor  was  abolished*  A  supplement  ^^  to  the  several  acts  for 
raising  county  rates  and  levies, ''  was  passed  6n  the  3d  April  1792, 
and  expired  on  the  81st  December  1798.  8  St  Laws,  206. 

The  first  triennial  law,  ^^to  regulate  the  mode  of  assessiDg 
and  colIectiDg  county  rates  and  levies,"  passed  on  the  l7tli 
April  1795.    8  St  Laws,  745.    By  §  1,  three  assessors  and  as- 


1803]  OJf  VBSSSTLYAmJL  4d» 

altaats  sre  to  be  choaen  in  October  then  nrnt^  and  trieuniftlly  eiei 
dbtt  in  the  nepactite ootmtief ;  who  by  §  8,  are  to  tako  a  foil  acconnti 
ndietorn  to  the  conunissioncn  a  jiut  and  faitfifol  tmlnation  of  die 
Mlato  and  intwest  of  tbe  sereral  owners.  By  §  4,  the  oommimionera 
shall  examine  and  eompare  the  retoriMi  made  to  tkem,  and  hate  power 
t^nffise^  alter  and  adjnat  the  yalaation  in  Meh  retnma,  provided  that 
IB  10  d<nngf  the  rdative  ralae  ol  the  property  in  the  same  townehtpi 
ward  or  distriot  shall  not  be  changed.  And  by  §  6^  after  the  eommis* 
riouahaTe  aseertamed  the  amount  of  the  tax  to  be  raised  for  ^ 
iBftsiag  year,  they  shall  ealenlate  and  appwtion  the  sum  of  sooh  tax 
to  be  charged  on  every  owner,  according  to  the  valuation  in  the  next 
pnceding  triennial  assessment  and  return,  and  the  oonresponding  rate 
or  poondage  settled  by  the  commissioners. 

Tben  follows  the  Iaw«  on  which  the  question  arises,  passed  on  the 
llth  April  1799.  4  Bt.  Laws,  508.  It  reduces  the  different  laws  into 
one  act,  and  by  §  4,  provides  for  the  election  of  Aree  assessors  and 
aanatauts.  The  §  7,  is  most  material.  The  commissioners  shall  make 
SB  astimttte  of  the  probable  expense  of  their  coundes  for  the  eosuing 
jenr.  On  their  precept^  the  assesson  shall  return  the  names  of  all 
tanble^nions,  and  property  made  taxable.  On  receipt  of  such  return, 
dn  commissioners  dudl  proceed  to  fuoia  the  townships  respectively, 
agneably  to  the  quantity  and  quality  of  land  and  other  taxable  prop* 
9ttf ;  and  when  completed,  shall  send  transcr^  to  the  ward  or  town« 
flhip  assessors  or  collectors  respectivdy,  with  tfie  average  rate  per  cent 
ia  each  township,  be.  Notice  shall  be  given  of  Ae  time  when  and 
uliere  an  appeed  will  be  held ;  and  on  the  appeal,  the  commissioneEE 
thall  grant  such  relief,  as  to  them  shall  appear  just  and  reasonable, 
Iwt  ahall  not  make  any  allowance  or  abatement  on  account  of  any  real 
property  in  any  other  year,  than  when  a  triennial  return  and  assessmenfe 
ii  taken  and  made,  except  in  csae  of  fire  to  buildings  or  other  improve* 

QCBtS. 

By  1 8,  the  assesson  shall  value  the  property,  to  the  best  of  thehr 
abli^  and  judgment,  for  what  they  iidi^  it  will  bona  fide  sell  for  in 
tmiy  money,  ftc. 

!Po  this  last  direction,  the  assessoie  of  Germantown,  have  religiously 
e(yBformed,  and  the  inhabitants  of  the  townsfaip^  are  in  danger  of  suffer* 
iif  unreasonably  thereby.  It  is  not  denied,  but  the  power  of  the  com* 
nusrioners  under  the  former  laws  is  more  fully  expressed,  than  in  the 
praaent  Still  it  is  apprehended,  they  possess  tiie  right  of  equaUiing 
the  common  burthen.  They  are  impowered  to  quota  the  townships 
reapectively  agreeably  to  the  quanti^  and  quality  of  land  and  other 
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taxable  property.  The  proviso  in  the  close  of  §  18,  is,  that  no  tax  in 
any  conntj,  sluJl  in  one  year  exceed  the  rate  of  one  cent  in  CTfliy 
dollar  of  the  adjusted  valuation  of  the  property,  ftc.  Now  there  cm 
be  no  adjustment,  without  a  duo  authority  to  correct  errors  or  all  kinds, 
in  the  valuation.  And  the  term  quota^  in  Johnston's  dictionary,  is 
said  to  be  ^'  the  proportion  as  assigned  to  eadi,"  and  is  equivalent  to 
the  words  calculate  and  apportion  in  the  act  of  1795.  If  the  com* 
missioners  have  not  a  power  of  altering  the  average  rate  in  the  different 
townships,  or  of  equalising  the  tax  in  some  other  mode,  the  citiieoB 
of  Germantown  will  be  subjected  to  an  unreasonable  burthen,  and  be 
without  remedy. 

Mr.  M'Kean,  attorney  general  for  the  state.  However  hard  tbe 
case  of  Germantown  may  appear,  the  inhabitants  are  not  totally  with- 
out blame ;  because  it  is  stated  in  the  case,  that  the  commissioners 
assented  to  reduce  the  centage  in  that  township  on  their  complainant, 
but  they  differed  as  to  the  rate. 

The  point  now  is,  can  this  legally  be  done  7 

It  is  conceded,  that  the  powers  derived  by  the  commissioners  under 
the  acts  of  1724  and  1795,  are  more  full  and  ample  than  under  l]ie 
law  of  1799.  This  must  certainly  have  been  by  design  of  the  legisla- 
ture,  who  intended  that  the  valuation  of  the  assessors,  should  be  obli* 
gatory  on  the  commissioners.  It  would  seem  by  the  words  of  the  law, 
that  diey  might  decrease,  but  not  increase  the  taxes  of  an  individual, 
on  an  appeal.  It  is  directed  by  §  10,  that  the  commissioners  shall  af* 
ter  the  appeals  are  over,  regulate  the  assessments,  according  to  the 
alterations  made.  And  it  seems,  as  if  the  only  remedy  of  the  inhabit 
tants  of  Germantown  is  by  appeal. 

By  the  court.  An  appeal  to  the  commissioners  can  only  remedy 
individual  grievances  ;  and  the  day  of  appeal  is  now  passed.  Undoubt- 
edly the  case  of  the  citizens  of  Germantown  is  extremely  hard ;  but  it 
the  legislature  have  not  thought  proper  to  impower  the  commissioneiB 
to  revise  and  alter  the  valuation  of  the  assessors,  we  cannot  confer 
that  authority.  The  valuation  of  the  assessors  seems  binding  on  the 
commissioners,  and  it  is  only  through  the  instrumental!^  of  the  former 
in  making  a  new  valuation,  on  the  principles  adopted  by  the  odier 
townships,  that  redress  can  be  obtained.  This  will  leave  a  deficit  for 
the  year  1802,  which  can  be  supplied  by  an  additional  sum  for  the  pres* 
ent  year.  If  this  cannot  be  effected,  Germantown  has  one  resource, 
an  application  to  the  justice  of  the  legislature. 
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JOHK  Jambs  against  Jossph  Lton  and  Abioail  his  wife. 

BuoBtad  feme  liaye  issue,  and  mortigftge  the  lends  of  the  feme  withont  ecknowledgSng 
die  aame,  the  lends  of  the  feme  are  bound  only  during  the  life  of  the  husband. 

Sdre  facias  sur  mortgage.     On  case  stated. 

The  mortgaged  said  premises  were  at  the  time  of  the  mortgage,  and  still 
•re  the  estate  of  the  defendant,  Abigail  Lyon,  the  wife  of  Joseph  Lyon, 
1^0  was  married  to  the  said  Joseph  before  the  time  of  ezecating  the 
stid  mortgage,  and  had  issue  by  him« 

The  mortgage  deed  was  ezecated  by  the  said  Joseph  and  Abigail  at  the 
d^  of  New  York,  but  was  nerer  acknowledged  by  either  party.  Proof 
of  the  ezeeation  thereof  was  made  by  one  of  the  subscribing  witnesses 
before  the  mayor  of  the  city  of  Philadelphia,  proui  mortgage  deed  and 
certificate  of  probate  indorsed. 

The  question  stated  for  the  opinion  of  the  court  is,  whether  the  said 
estate  of  the  said  feme  covert  is  bound  or  affected  by  the  said  mort- 
gage, farther  than  during  the  life  of  the  said  husband  ? 

W.  Lewis  and  W.  Franklin,  pro  guar. 
W.  Bawle,  pro  def. 

Mr.  Lewis  being  called  on  for  ihe  grounds  on  which  he  contended, 
diat  the  lands  of  the  feme  were  bdund  after  the  death  of  the  husband, 
deelared  that  the  position  could  not  be  maintained  with  any  plausibility. 

The  court  being  clearly  of  the  same  opinion,  directed  judgment  to 
be  entered  for  the  defendants. 


David  H.  OoRiNaHAM,  devisee  of  John  M.  Nbsbit  against  the  Com-r 

monwealth. 

Iiuriiffition  on  a  clum  agahist  the  state,  upon  an  eviction  of  lands  sold  by  the  agents  of 
forfeited  estates  under  the  act  of  6th  Uareh.  1YY8,  confirmed,  though  no  possession  had 
bwB  deliTered  by  the  council,  and  the  purchaser  had  failed  in  an  (jeotment  commenc- 
ed against  an  adyene  claimant,  by  title  paramount. 

Hajob  Harry  Gordon,  of  the  British  army,  was  attainted  of  high 
treason,  under  the  name  of  Henry  Gordon,  by  a  proclamation  of  the 
Supreme  Executive  Oouncil,  dated  20th  March  1781,  requiring  him  to 
Mrrender  himself  for  trial  by  the  Ist  November  following,  founded  on 
the  law  of  6th  March  1778.  1  St.  Laws  760. 
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Major  Oordon  was  entitled  by  patent,  dated  ITtli  May  1774,  to 
1497  acres  of  land  in  Frankatown  townahip,  in  Bedford  GOi»ty,  whieh 
were  afterwards  in  1782  sold  by  the  agents  of  forfeited  estates  to  Jamas 
Woods,  and  on  &e  18tb  April  1782  thej  reeeited  200&/.,  the  eensid* 
oration  thereof.  Betw^^n  the  times  of  signing  the  preliminarf  srtidb 
of  peace  between  the  United  States  and  Great  Britain,  on  the  80th 
NoYember  1782,  and  the  definitive  treaty  of  8d  September  1783|  to 
wit,  on  the  Slst  January  1788  ^  an  act  of  assembly  passed  to  core  the 
misnomer  of  Gordon,  who  was  called  on  to  surrender  himself  by  tko 
name  of  Henry  instead  of  Harry,  2  St.  Laws  87. 

On  the  2d  October  1788,  the  Supreme  Ezecutiye  Council,  by  their 
president,  conveyed  by  patent  the  1497  acres  to  James  Woods,  who  on 
the  same  day  conveyed  tfie  pr^Eoises  to  John  Maxwell  Nesbitt,  who  sf- 
terwardsi  by  wiU^  devised  diesame  to  the  aforesaid  David  H»  Conyng* 
ham. 

On  the  26th  October  1774  the  agent  of  major  Gordon  leased  tU 
lands  to  Peter  Titus.  He  was  intermarried  with  the  sister  of  James 
Karr,  who  was  brought  np  by  him  «nd  lived  with  hiih  as  an  inttato. 
They  had  sepetate  stodks  af tdrwiirds,  but  Titus  miinaged  Ao  f  sm. 

Nesbit  commenced  an  ejectinent  agalnt  Peter  Titus  and  James  Kelt 
to  April  term  1789,  in  Huntingdon  county ;  and  pending  the  suit,  Kaii 
intermarried  with  the  daughter  of  James  Banken,  who  claimed  800 
acres  of  the  land  sold  by  the  agents,  under  a  warrant  of  SdFebmsiy 
1756,  under  whidi  no  survey  bad  been  made,  but  which  was  sefea 
years  older  than  the  warrant  under  whieh  the  land  waa  fifat  surveyedi 
The  ejectment  first  came  on  to  trial  on  the  4th  May  1708  ^  before 
M'Kean,  late  Chief  Justice,  and  Yeates,  when  a  verdict  passed  for  the 
defendants,  against  the  charge  of  the  courts  and  the  court  in  the  bank 
awarded  a  new  trial,  without  costs. 

It  was  tried  a  second  time  at  Niu  Prius,  on  the  16th  May  1797,  be- 
fore Shippen  and  Smith,  Justices,  and  a  verdict  given  for  the  defen- 
dants, against  the  charge  of  tbecotat,  on  whidi  a  second  ne^  ttisl  wis 
ordered  in  the  bank,  without  costs. 

It  was  finally  tried  at  the  last  Circuit  Court  at  Huntingdon,  on  the 
16th  May  1802,  before  Teates  and  Brackenridge,  Justices,  who  Ber- 
ing in  tbiir  opinions  on  the  tide,  a  ver^ot  and  jwlgmeot  was  tendortd 
for  the  defendants. 

Conyngham,  as  devisee  of  Nesbit^  having  filed  a  claim  against  the 
c6mmonwealth,  under  the  9th  section  of  the  act  of  24th  March  1779, 
(1  St.  Laws  t93)  for  the  value  of  282f  acres  and  allowancei  of  which 
he  supposed  Kesbit  had  been  evicted  or  dispossessed  by  the  above  judg- 
ment, an  inquest  was  awarded  by  the  court  to  asoertain  the  same,  and 


1808]  OF  PEMNSYLYANIA.  4Ti 


^  inquisition,  under  the  bands  end  seal  of  tli^  sheriff  and  jurors,  wee 
BOW  returned,  Yalmng  the  same  at  2179/*  10s.  Id. 


yb.  liTEean,  attorney  general,  in  behalf  of  the  state,  objected  U> 
flie  confinnation  of  the  inquisition  on  two  grounds. 

Ist.  It  is  directed  bj  the  law  of  6th  March  1778,  §  12,  that  the 
president  or  vice-president  in  council  shall  cause  the  possession  of  the 
lands  and  interests,  sold  by  the  agents  of  forfeited  estates,  to  be  de- 
fi^ered  to  the  buyers  or  their  assigns.  But  here  no  requisition  has 
been  made  to  the  cotmcil  or  executive  authority,  by  Woods  or  those 
daiming  under  him,  for  this  purpose.  And  there  are  many  cases 
iriierein  one  may  defend  a  possession  in  ejectment,  and  yet  not  be  eu* 
tided  to  recover  as  plaintiff. 

2d.  The  provision  in  the  9th  section  of  the  act  of  29th  March  1779| 
respects  only  the  case  of  purchasers  of  the  estates  of  any  convicted  or 
attainted  traitor,  evicted  or  dispossessed  by  judgment  under  a  title 
paramount,  in  an  ejectment  against  such  purchaser,  his  heirs  or  as* 
signs,  or  his  or  their  tenants,  within  twenty  years  after  sale,  &c  Now 
here  no  suit  was  brought  against  Nesbit,  but  he  was  himself  the  lessor 
d  die  plaintiff. 

Besides,  though  the  purchaser  is  to  be  paid  the  vabe  of  the  estate  at 
(be  time  of  the  eviction,  yet  he  can  have  no  claim  to  improvements  made 
by  the  adverse  party ;  and  moreover,  he  should  make  a  re-conveyanoe 
of  the  lands  of  which  he  has  been  evicted,  before  he  obtains  the  de« 
cree  of  this  court,  for  the  value  thereof,  to  be  paid  out  of  the  treasury 
of  this  commonwealth. 

He  concluded  that  the  legislature  only  were  competent  to  grant  re-* 
Gef,  in  the  present  instance. 

Mr.  IngersoU,  for  the  claimant,  answered,  that  cirenmstanced  aa 
this  case  is,  it  would  have  been  idle  to  have  called  on  the  executive  ta 
give  possession  to  the  purchaser,  when  it  was  known  that  Titus,  the 
loiant  of  Gordon,  lived  on  the  lands  at  the  time  of  the  sale.  It  oo«ld 
not  be  known  that  he  would  basely  have  suirendered  up  the  possession 
(0  the  adverse  claimant,  until  a  variety  of  unsuccessful  efforts  had 
been  made  to  obtain  possession ;  and  finally,  the  vendee  o£  the  por* 
chaser  was  compelled  to  bring  his  ejectment. 

But  I  am  willing  to  take  up  dxe  first  objection  as  an  abstract  legal 
(piestion,  detached  from  other  facts.  When  it  is  said  in  the  act  of 
6th  March  1778,  ihat  the  council  should  give  possession  of  the  landf 
sold,  it  must  be  understood,  that  there  must  not  be  an  advene  posses* 
ftOD  at  the  time.  It  could  not  mean  that  the  vendee  should  be  put  in 
by  force,  and  with  the  posse  comitatus.    One  instance  indeed  pre« 
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sents  itself  of  such  an  attempt.    It  was  in  the  case  of  Hog  IslaDdi 

sold  as  the  property  of  Joseph  Galloway  to  Thomas  Barclay ;  but  Gen; 

Thomas  Proctor,  the  adrerse  claimant,  had  a  field  piece  drawn  to  the 

spot,  and  resisted  the  force.    The  agents  of  the  Supreme  EzecutiTe 

Council  were  thus  foiled ;  bat  they  would  certainly  have  persisted,  if 

it  had  been  thought  by  goyemment  that  such  violent  measures  had 

been  justifiable.    The  construction  I  contend  for  is  analogous  to  that 

put  on  the  law  of  1705,  ^^  for  taking  lands  in  execution  for  payment 

of  debts.''    1  St.  Laws  67.    There  strong  words  are  used  by  the 

legislature,  of  deliyering  oyer  the  lands  of  the  debtor  to  the  purchaser 

by  the  sheriff ;  but  the  construction  always  has  prevailed,  that  in  ease 
of  an  adverse  possession,   the  purchaser  is  put  to  his  ejectmeut. 

Many  counsel  have  thought,  that  if  it  had  been  res  iniegra^  and  the 
debtor  had  continued  in  possession,  the  sheriff  might  have  dispossessed 
him,  but  not  a  third  person,  in  favor  of  the  purchaser,  as  on  a  fieri 
facias  in  England,  in  the  case  of  a  term  levied  on ;  (Per  Boiler.  8 
Term  Rep.  298 )  but  a  different  interpretation  having  generally  pre- 
vailed, the  legislature  found  it  necessary  to  pass  a  law  on  the  subject 
on  tho  6th  April  1802,  ^^  enabling  purchasers  at  sheriff's  or  coroner's 
sales  to  obtain  possession."    5  St.  Laws  266. 

But  if  the  legislature  had  even  intended  to  have  given  the  council 
this  power  of  taking  possession  by  force,  and  had  thus  infringed  the 
sacred  right  of  a  citizen  to  a  trial  by  jury,  the  law  would  have  been 
unconstitutional  and  void,  according  to  the  opinion  of  this  court,  de* 
livered  by  Yeates,  J.  in  the  case  of  Austin's  lessee  v.  Baker,  on  the 
act  of  the  6th  August  1784,  and  which  was  afterwards  repealed  oa 
the  18th  February  1785.  All  that  the  legislature  could  do  in  such  a 
case  would  be,  to  empower  the  council  to  transfer  the  legal  interest  of 
the  traitor  to  the  purchaser,  and  to  deliver  to  him  the  possession*  if 
vacant ;  but  if  the  possession  was  withheld  by  another, the  right  there* 
to  must  necessarily  be  subject  to  judicial  decision. 

2d  objection.  It  is  true,  that  the  literal  expressions  of  the  law  of 
29th  March  1779,  respect  ejectments  brought  against  the  purchasers^ 
their  heirs  or  assigns ;  but  the  spirit  and  equity  of  the  act  reaches  to 
cases,  wherein  they  have  brought  suits  against  adverse  claimants.  The 
legislature  intended  to  indemnify  such  purchasers  against  persons  claim- 
ing  lands  by  title  paramount  to  the  traitors ;  and  in  thb  view,  it  can  be 
of  no  moment  who  commences  the  action,  provided  it  be  done 
within  20  years  after  the  sale  by  the  agents.  I  have  attempted 
to  show,  that  the  buyers  are  not  entitled  to  be  put  into  posses- 
sion by  force,  and  they  have  no  alternative  except  bringing  a  suit  at 
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Uw.  If  they  had,  after  paying  their  money  into  the  coffers  of « the 
itate,  representated  to  council  that  their  contract  ahoold  be  rescinded 
and  the  money  repaid  to  them,  on  account  of  their  inability  to  deliver 
the  possession,  they  wotf^d  natorally  have  received  for  answer,  that  the 
nerits  of  the  contending  titles  most  be  tried  at  law  before  sach  a  meas- 
ve  codd  be  adopted.  It  cannot  be  said  that  Mr.  Nesbitt  has  been 
oe^igent  or  inactive  in  pursuing  his  right  Thirteen  years  has  he 
waged  a  legal  warfare  against  tfie  obstinate  prejudices  of  a  wholo 
eoiiDty,  though  to  him  the  uniform  result  has  been  expense  and  veza- 
W    The  words  are  in  the  disjunctive,  evicted  or  dispossessed. 

As  to  the  improvements  they  have  been  but  trifling ;  they  were  made 
by  the  tenants  of  Gordon,  and  those  who  originally  came  into  poses* 
Ana  under  them ;  and  if  Nesbitt's  title  had  been  sanctified  by  a  recov* 
ay,  he  would  have  been  entitled  to  all  the  improvements  on  the  lands  in 
Matrover^.  The  words  of  the  law  are,  ^*  that  the  person  evicted,  his 
hm  or  assigns,  shall  be  paid  the  value  of  such  estate,  at  the  time  of 
erietiott." 

There  will  be  no. difficulty  as  to'the  re- conveyance  to  the  state  if  the 
eonrt  shall  deem  it  necessary ;  but  it  should  be  given  at  the  time  the 
money  is  paid. 

The  court  declared,  that  there  should  be  a  re-conveyance  made  to 
die  commonwealth  of  the  282f  acres,  and  were  unanimously  of  opin- 
ion in  favor  of  dxe  plaintiff  on  both  points. 

Inquisition  confirmed. 


The  Mayor,  Aldermen  and  Citizens  of  Philadelphia    against 

John  Nell. 

Major's  oonviotiim  under  a  clfty  ordlnaaoe  for  huokatering,  must  charge  the  defendaat  as 
a  hackater  with  aelling  or  offering  for  sale  at  second  hand  within:  jthe  market  It  most 
i^pear  that  the  offence  was  committed  within  the  dtj,  and  that  the  defendant  was 
eooTicted  of  the  offence, 

Qncre.  Whether,  if  the  warrant  be  not  issued  bx  the  name  of  the  commonwealth,  the 
eioeption  be  not  fatal  f 

Certiorari  to  John  Inskeep,  esq.  mayor  of  the  city  of  Philadelphia, 
to  remoYc  all  proceedings  before  him,  respecting  the  conviction  of  the 
defendant  for  huckstering. 

The  mayor  returned  thereon  his  warrant,  issued  in  his  own  name, 
sgunst  the  defendant,  to  answer  the  mayor,  aldermen  and  citizens  of 
Philadelphia,  for  a  debt  under  40s.  for  huckstering,  contrary  to  a  city 
Qidmance,  dated  29th  November  1800,  and  the  following  transcript  of 
bis  proceedings : 
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The  Mtyovy  Aldermen  and  Giti*  ^ 

Zens  ef  Philadelphia,  1  Hacksteiing. 

y.  >         Gftpiaa  debt  under  408. 

John  Nell.  ) 

The  defendeat  ir«8  bro«^  before  me,  lani  hm  ohttrged  in  hie  prm* 
enee,  on  the  ftffinnation  of  WiUtam  Joknelony  one  of  the  derks  of  the 
High  street  market,  with  being  a  pervon  who  f  oUowB  the  bueinees  ol  a 
Imekster,  and  lellb^  provieione  at  eecood  hand ;  and  that  die  defin* 
dant'e  wife  sold  this  day^  iftthe  preseaee  of  the  defendant,  btttter,  nale, 
ftc.  contrarf  te  an  ordinanoe  of  the  oorperalion  in  that  ease  made  and 
proTided.  The  delendant  allegee  iliat  he  sold  as  agent  Jacob 
Underwood,  on  his  oath  deelared,  tiiat  he  was  inresent  when  Abraham 
Btowhert  left  with  the  defendsnt  in  Oermantown,  on  the  37th  inst 
•  681bs.  of  butter,  and  S  bushels  of  nuts,  which  he  desii^  the  defen- 
dant to  bring  to  maricet  to  sell  for  him,  but  did  not  know  diat  it  1M 
the  same  butter  and  nuts  ihat  the  defMidant  sold  this  day.  I  thera^ 
fore  adjudge,  that  the  defendant  pay  a  fine  of  fire  dollars ;  wunraat 
and  serring  Is.  9d,  judgment  Is.  04.,  amount  8s.  8d< 
^he  defendant  paid  the  fbe  and  odsts. 

JOHN  mSEEEP,  Mayor. 

The  proTision  against  huckstering  is  contained  in  the  16th  section  of 
a  city  ordinance,  enacted  on  the  29th  March  1798,  and  is  in  these 
words: 

^'  No  person  who  follows  the  business  of  a  huckster,  or  of  selling 
provisions,  yegatables,  nuts  or  fruit,  at  second  hand,  shall  at  any  time 
sell,  or  offer  for  sale,  within  the  limits  of  the  market,  any  proyisions, 
vegatables,  nuts  or  fruit  of  any  kind,  under  the  penalty  of  forfeitang 
for  eteiy  sudi  oflfonce  the  sum  of  five  doUaie,  to  be  reeovered  and  «p* 
pfopriated  as  her6in  before  directed.'* 

Several  exceptions  were  taken  to  this  con^cdon. 

h  The  oonvietion  eugiU  to  have  been  in  the  proeenft  tense.  2  'bL 
Baym.  1876.  Stra.  608. 

2.  The  conviction  ought  to  be  on  an  information  or  complaint  pie- 
cedent. 

8.  It  does  not  appear  that  he  was  guilty  of  any  offence.  Tbe 
defendant  is  an  inhabitant  of  Oermantown  towneJiip,  and  never 
purchased  provisions  within  the  city  or  within  four  miles  of  the 
oounty  court  house  in  the  city,  and  sold  the  same  provisiodi 
within  the  city  or  elsewhere,  within  the  four  miles.  It  is  tnub 
he  is  said  to  have  been  charged  with  being  a  huckster  and  sell* 
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iBg  pnmsiraB  at  mooni  hand.  Bst  it  rwt  iiMT^iy  on  l3ie  diiar^pe 
ifthoat  wDj  proof.  All  aets  which  mbjeet  men  to  new  and  other  triale, 
tkm  those  known  at  Ae  common  kw,  ought  to  be  taken  strictly.  It 
most  appear  on  the  face  of  the  proceedingSi  that  the  fact  was  an  <^* 
fmoe  within  the  act,  and  that  the  jnatioee  hav9  prooseded  aooordingly. 
2  Salk.  578«  1  Ld.  Bayn.  681. 

The  constmction  which  has  been  put  on  this  by-law,  is  a  my  m^ 
msonaUe  and  rigid  one,  aDdndiog  all  penens  fH»taMr  Irem  the  sale 
ef  articles,  which  they  do  not  diemaelres  raise.  Bat  ^e  legislataie 
by  a  late  act,  passed  on  tike  fiith  April  1802,  have  mm  lagalixed  the 
Mle  of  prorisicms,  vagetaUes  or  frait,  in  the  markets  of  any  city  or 
Mrporate  town,  psorided  (^y  ahall  not  ham  been  previoiasly  pachased 
li^  dieir  limits.  &  BL  Lawi^  266. 

4  The  offence  of  hu^^ersftmng  should  be  proved  to  be  within  ihe 
jnrisdiction  of  the  mayor.  It  is  not  even  diarged  to  have  been  wil3i* 
a  the  limits  of  the  oily.  A  corporation  can  make  noby-laws  to  oper-^ 
ate  beyond  its  bounds.  8  Mod.  169. 

5  The  evid^MM  is  not  set  forth  witih  convenient  certainly,  ascertain- 
ing the  particdar  manner  of  the  offence.  It  is  necessary  to  set  oat  the 
evidence,  that  the  ooort  may  judge  whether  the  justice  has  done  right. 
2  Burr.  1163. 4  Burr.  2068. 1  Btra.  497.  And  surplusage  in  aconvic* 
tion,will  not  violate  it.  4  Term  Bep.  767.  The  court  in  its  discretion 
may  grant  or  refuse  a  eertforziW  to  remove  a  conviction  before  justiceg 
of  the  peace.  If  B.  B.  see  that  the  justices  have  drawn  the  proper 
eoBcIosion  from  presumptive  evidence,  they  wiH  not  grant  a  certiorari 
to  remove  the  conviction. 

6  The  defendant  was  mot  called  up(m  to  answer  the  dharge  or  plead 
to  it. 

This  exception  was  in  a  great  measure  waived. 

7.  Here  is  a  judgment,  without  a  convicttim  to  warrant  it.  A  con- 
Tiction  is  equal  to  a  verdict  and  judgment,  and  where  a  forfeitcffo  is 
<he  penalty  of  the  ofienee,  such  judgment  must  be  given.  2  Burr. 
1166. 

8.  Costs  are  awarded,  which  are  not  warranted  by  the  ordinance. 
To  the  penalties  inflicted^on  the  offences  described  in  the  2d,  4th,  7th 
8th  and  9th  sections  of  the  by-law,  costs  are^uperadded  ;  but  from  fix^ 
10th  to  the  17  th  section  inclusive,  costs  are  not  mentioned.  Acorn* 
SMn  informs  can  in  no  ease  recover  costs,  unless  |ezpressly  given  by 
itatate.    Bull.  888.  Hullo,  on  Costs,  19,  200-1. 

9.  There  is  a  misnomer  of  the  corporation.  The  name  of  thecorpor* 
ttion  in  2  St.  Laws,  654,  §  2,  is  ascertained  to  be,  '«  the  mayor. 
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aldermen  and  citizens  of  Philadelphia."  The  name  of  a  corporation, 
ia  essential  to  its  taking.  Gilb.  Hist.  0.  B.  225.  Thej  most  sue  and 
be  used  by  their  proper  name,  lb.  384,  285.  And  such  are  the  wordi 
of  the  acts  of  incorporation. 

.  Bat  this  exception  being  applicable  to  other  conYictions  remored  at 
the  same  time,  and  not  to  the  present,  was  waived  by  the  defendant'! 
oonnsel. 

10.  The  process  was  erroneons,  which  issued  against  the  defendant 
By  the  12th  section  of  the  5th  article  of  the  state  constitution,  "  the 
Jtyle  of  all  process  shall  be,  the  commonwealth  of  Pennsylvania. " 
But  in  this  instance,  the  warrant  issued  in  the  name  of  John  Inskeep, 
mayor  of  the  ca^  of  Philadelphia.  This  objection  was  strongly  relied 
on ;  and  it  was  urged,  ^t  tUs  point  had  lately  been  so  determined  in 
the  Common  Pleas,  by  Mr.  Justice  Ooxe,  president  of  the  first  dis- 
trict, on  solemn  argument 

•  Finally,  it  was  insisted,  that  where  a  special  power  is  given  to  a  jtu* 
tice  of  the  peace  by  statute,  to  convict  an  offender  in  a  summary  maDner, 
without  a  trial  by  jury,  it  must  appear,  that  he  hath  strictly  pursued  tbt 
power ;  otherwise  the  common  law  will  break  in  upon  him,  and  level 
ajU  his  proceedings.  The  justice  must  consider  himself  only  as  con- 
stituted in  the  place  both  of  judge  and  jury.  1  Bum's  Just.  400, 
(14th  edit.)  Every  conviction  must  state  the  offence  with  the  highest 
certainty ;  and  the  defendant  can  have  no  remedy  against  it,  but  from 
some  defect  appearing  in  the  face  of  it.  2  Haw.  250. 

The  whole  court  were  clearly  of  opinion,  that  the  third,  fourth  and 
seventh  exceptions,  were  substantially  fatal.  It  ought  to  have  appear- 
ed, that  the  defendant  was  charged  as  a  huckster,  with  selling  at 
second  hand,  or  offering  for  sale  within  the  limits  of  the  market,  pro- 
visions, &c.;  that  the  offence  was  committed  within  the  city,  within 
the  jurisdiction  of  the  mayor ;  and  that  the  defendant  was  convicted 
of  the  offence. 

They  were  silent  as  to  the  other  exceptions,  except  the  tenth :  on 
this,  it  was  remarked,  that  the  warrant  of  a  mayor,  justice,  &c.  was 
rather  a  precept  than  process :  that  almost  all  the  warrants  since  the 
revolution,  run  in  a  style  similar  to  the  present ;  and  that  even  venin 
/aclases  for  holding  Courts  of  Oyer  and  Terminer  and  General  Gaol 
Deliverey,  being  considered  in  the  light  of  precepts  had  been  made  oat 
in  the  name  of  the  judges  of  this  court,  until  very  lately,  when  tiie 
form  was  changed.  But  the  court  declined  giving  any  decided  opinion 
on  this  exception. 

The  judgment   of  the  mayor  in  the    principal  case  was  rerers- 
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fld ;  and  also  several  other  jadgments  against  other  defendants,  were 
revened  for  similar  exceptions. 

Messrs.  IngersoU  and  Dickerson,  pro  gtier. 

Messrs.  M'Kean,  Bawle  and  Porter,  pro  dtf* 


f  9  mt 


Mabgabbt  BuBaiNHoraN  against  Thomas  Mabtin. 

Gont  in  enminlog  the  proceedings  of  justices  of  the  peace,  wOl  call  in  the  aid  of  aiB- 
dsrits,  to  see  whether  they  have  exceeded  their  Jurisdiction.  Supreme  Court  haye 
the  power  of  reriewing  their  proceedings,  in  cases  where  no  appeal  is  given  to  the 
party.  Their  jurisdiction  is  only  abridged  by  the  express  negative  words  of  a  stat* 
«ts. 

Ctriiorari  to  John  Huston,  esquire,  one  of  the  jnstiees  of  the  peaoe 
of  Philadelphia  county. 

To  this,  a  short  return  was  made.  That  on  the  STth  September  1802 , 
%  warrant  issued  for  a  debt  under  40«.  Judgment  was  giyen  for  the 
plaintiff  for  1/.  11^.  lQ\d.  debt,  and  8^.  M.  costs,  and  that  execution 
iMed  on  the  same  day  against  the  defendant. 

Mr.  IngersoU  for  the  defendant  objected,  that  this  was  the  case  6t 
rent,  and  that  the  jurisdiction  of  justices  of  the  peace,  in  such  cases, 
was  at  an  end,  on  the  STth  September  1802,  when  the  warrant  issued. 
The  act  of  1st  March  1799,  in  the  2d  section,  gave  jurisdiction  to  jus* 
tices  of  the  peace,  where  the  rent  did  not  exceed  58|  dollars ;  but  by 
Ae  limitation  in  the  8th  section^  it  expired  on  the  6th  April  1802, 
Consequently,  the  proceeding  was  coram  non  judice^  and  merely 
void. 

Mr.  Bawle  for  the  plaintiff,  answered,  that  it  did  not  appear  on  the 
face  of  the  proceedings,  that  the  demand  was  made  for  rent ;  and  that 
the  fact  was  not  admitted  by  him. 

Ptr  cur.  Then  the  fact  must  necessarily  be  ascertained  by  affida- 
TitB,  to  be  laid  before  us. 

Shippen,  0.  J.  added.  It  is  justly  taken  for  granted  by  the  counsel 
in  ^  court,  that  we  possess  the  power  of  examining  the  proceedings 
of  justices  of  the  peace,  in  cases  where  the  demand  is  under  40^. ,  though 
the  law  does  not  give  the  party  an  appeal  to  the  Court  of  Common 
Fleas.  This  point  was  solemnly  determined  by  Einzey,  Chief  Justice 
many  years  ago,  on  a  suit  brought  by  Samuel  Hasell,  treasurer  of  the 
dty  corporation,  on  a  bye-law  for  measuring  grain.  The  jurisdiction 
of  superior  courts,  is  only  abridged  by  the  express  negative*  words  of 

*B.  B.  is  not  ousted  of  its  Jurisdiction  but  by  express  words,  as  where  a  statute  says, 
.  mh  a  matter  shall  finally  be  determined  by  the  Quarter  Sessions  only,  and  that  no 
4>tfaer  court  shaU  intermeddle,  etrHoraTi  lies  notwithstanding  these  negative  words.    % 
B«iT.  1042. 1  BL  Bep.  281.  T.  Jon.  58.  Say.  184. 
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a  Btatate.  To  prevent  gross  injostioe  in  a  rarietj  of  instanoes,  die 
power  of  reviewing  the  acts  of  inferior  tribunds  must  necessarily  be 
exercised  by  the  Supreme  Court. 


■  »  •  <i 


Sahubl  Walesb,  administrator  of  Stacet  Walker,  appellant  against 

Jom  Buim^  appeQee, 

One  died  in  1798  istestatei  vnniArried,  without  father,  motbar,  bcother  ox  eistir,  leif- 
ing  uncles  and  aunts  on  the  father's  and  mother's  side,  and  the  issue  of  some  vho 
were  dead,  the  whole  estate  goes  to  such  uncles  and  aunts  and  the  issue  representing 
•ueh  as  are  dead,  equaUy. 

This  was  an  appeal  £com  the  decree  of  the  Oi^hans'  Court  of  Phil* 
adelphia  connty,  and  came  before  the  Supreme  Court  on  a  ca^id  stated 
as  follows : 

Joseph  Walker,  senior,  and  Stacey  Walker  his  son,  both  died  in  the 
month  of  September  1798,  the  former  on  the  18th  and  the  latter  on 
the  25tlr  September.  Stacey  was  the  only  diild  his  father  ever  hai 
Thej  both  died  intestate.  Stacey,  by  the  death  of  his  father,  becams 
entitled  to  all  his  real  and  personal  estate. 

The  personal  estate,  after  payment  of  debts.,  amounted  to  $6008^V> 
and  a  house  and  lot  of  ground  in  the  Northern  Liberties  of  Philadelplus, 
since  sold  for  $800,  descended  to  him  from  his  father.^ 

Stacey  Walker,  at  the  time  of  his  death,  was  possessed  in  his  ovn 
right  of  personal  estate,  after  payment  of  his  debts,  to  the  value  of 
(8124-1^,  independent  of  what  descended  to  him  from  his  fatber'f 
estate  as  above  mentioned. 

Joseph  Walker,  the  father  of  Stacey,  had  been  a  widower  for  many 
years  preceding  his  death. 

'  Stacey  Walker  was  nerer  married,  and  at  the  time  of  his  dof^th  had 
ihe  following  kindred  on  the  part  of  his  fatiber,  yis.  and  uncloj  Bob^ 
Walker ;  the  children  of  another  deceased  undo,  named  George  Walker, 
two  in  number ;  the  children  of  another  deceased  uncle,  named  Smai^- 
wl  Walker,  fire  in  number ;  and  three  aunts,  all  of  which  findes  a^d 
aunts  were  of  the  whole  blood  of  Joseph,  the  father. 

And  at  the  time  of  the  death  of  the  said  Stacey  Walker*  there  were 
alive  the  children  of  an  aunt  on  his  mother's  side,  who  had  msjnried 
Tristram  Smith,, and  her  husband  is  now  alive,  but  she  died  before 
Stacey  Walker ;  and  one  brother  of  his  motiber  m  :  Staoej  Beakei, 
who  died  about  stz  months  since.  The  place  of  his  late  residence  is 
uncertain,  but  it  is  suppoiied  he  left  children. 
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The  qaestiODft  submitted  to  the  opiaioa  of  the  court  are, 
Ist.  Whether  the  tmoles  and  auats  of  the  said  Stacey  Walker,  on 
ihe  part  of  the  father  of  said  Stacey,  vndw  the  intestate  laws  of 
PeonsjlTania,  are  not  entitled,  in  a  course  of  distribution,  to  the 
whole  of  the  real  and  personal  estate  deseended  to  the  said  Stacey 
Walker  from  his  father  Joseph  Walker,  and  also  to  all  the  personal 
estate  he  was  possessed  of  in  his  own  right,  independent  of  that  which 
descended  to  him  from  his  father,  to  the  exclusion  of  the  brothers^  and 
tfisfiers  on  the  part  of  Stacey's  mother,  or  die  children  who  have  sur- 
tived  them? 

2(1.  If  Stacey  Walker's  uncle  and  aunt,  (or  her  husband  <^  chil- 
dren,) on  the  part  of  his  mother,  are  entitled  to  any  part  of  the  real 
er  personal  estate  so  descended  to  him  from  his  father  ?  Also,  what 
proportion,  if  any,  of  the  personal  estate  he  had  independeint  of  his 
Other's  estate? 

John  C.  Wells,  in  behalf  of  those  claiming  on  the  part  of  and  as 
kindred  oE  the  father  of  Stacey  Walker. 

Jared  IngersoU  for  the  kindred  oh  the  part  of  his  mother. 

The  Orphans'  Court  decreed,  that  the  uncles  and  aunts  surviving, 
snd  the  children  of  such  as  Were  dead,  as  weQ  on  the  part  of  the  moth- 
er the  part  of  the  father,  should  inherit  the  whole  estate  of  Stacey 
Walker   equally. 

The  appeal  was  now  argued  by  M essrsT.  Rawie  and  Wells  on  the  part 
ef  the  appellant,  and  by  Mr.  IngeiffioU  on  tho  part  of  the  appellee. 

For  the  appellent.  By  the  old  act  of  1705,  ^^  for  the  better  set- 
tling of  intestates  estates,"  it  is  provided  by  §  2,  that  in  case  the  in- 
testate leaves  no  wife  nor  child,  then  the  surplusage  of  his  estate  shall 
go  to  the  next  of  kindred  in  eiqual  degree  of  or  unto  the  intestiate,:  and 
their  legal  representatives,  and  in  no  other  manner  whatsoever.  1  Dall. 
St.  LawSy  Append.  44. 

This  lnw  was  repealetd  by  the  act  of  19di  April  1791,  S  St.  Lckws 
521,  which  introduces  many  alterations  in  the  former  code,  by  taking 
away  (amongst  other  things)  the  double  shaare  of  the  eldest  son  of  the 
intestate,  and  letting  in  the  half  blood  to  inherit  the  real  estate.  It 
drops  in  §  3  the  words  next  of  kindred,  used  in  the  old  law,  and  introduces 
the  words  all  of  equal  degree  of  consanguinity.  The  7th  section  is 
highly  material.  Where  thmre  is  no  widow,  issue,  nor  father,  but  a 
mother,  the  whole  of  the  real  estate  shall  be  enjoyed  by  the  mother  of 
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the  intestate  daring  her  life,  and  the  personal  estate  be  absolatelj 

vested  in  her,  unless  they,  or  either  of  them,  came  to  the  intestate 

from  the  part  of  his  or  her  father,  in  which  case  it  shall  descend  and 

be  enjoyed  as  if  the  intestate  had  soryived  his  or  her  mother.    Thii 

section  points  to  the  scarce  from  which  the  estate,  real  or  personal, 

ia  derived,  and  makea  a  correspondent  provision.    Bat  woold  it  not 

be  monstrous  to  suppose,  that  Stacey  Walker's  mother,  if  living,  wss 

interdicted  from  taking  any  part  of  the  real  or  personal  estate  which 

descended  to  him  under  his  father,  and  yet  that  her  sister,  who  derived 

her  claim  under  and  through  her,  should  take  a  share  thereof !  Gsa 

the  legislature  have  intended  so  gross  an  absurdity ! 

By  §  11,  where  the  intestate  le&ves  no  children,  nor  lawful  issae, 

father  or  mother,  brothers  or  sisters,  or  their  lawful  issue  of  the  whole 

blood,  tlfen  brothers  and  sisters  of  the  half  blood  and  their  issue  shall 

inherit  their  estate,  in  preference  to  the  more  remote  kindred  of  the 

whole  blood,  unless  where  the  inheritance  came  to  the  person  so  seized 

by  descent,  devise  or  gift  of  some  one  ancestor  in  which  case,  all  these 

who  are  not  of  the  blood  of  such  ancestor,  shall  be  excluded  from  sach 

inheritance. 
The  whole  law  must  be  taken  together,  to  avoid  absurd  inferences 

therefrom.    The  introduction  of  sections  is  not  absolutely  necessary  to 

the  exposition  of  statutes,  though  they  have  their  advantages.    The 

laat  words  of  §  11  must  be  considered  as  running  through  the  whole  act, 

and  show  the  intention  of  the  legislature  that  the  whole  blood  shall 

exclude  thQ  half  blood.    It  is  practically  easier  to  find  out  the  relations 

on  the  part  of  either  of  father  or  mother  than  of  both. 

The  words  next  of  kindred  are  introduced  for  the  first  time  in  §  12 
of  the  act.  Where  there  are  no  widow,  lineal  descendant,  father  or 
mother,  brothers  or  sisters  of  the  whole  or  half  blood,  or  their  lawful 
issue,  Uien  the  real  and  personal  estate  of  the  intestate  shall  be  divi- 
ded among  the  next  of  kin  of  equal  degree^  but  this  does  not  take 
away  the  force  of  the  preceding  sections.  If  it  was  otherwise,  the 
consequence  would  be  that  a  mother  would  be  excluded,  while  her 
sister,  brother,  nieces  or  nephews  would  be  let  in.  But  it  must  be  ad- 
mitted, that  if  §  12  is  to  be  considered  as  detached  from  and  unex- 
pluned  by  the  preceding  sections,  then  we  fail  in  our  appeal. 

The  §  5  of  the  supplementary  act  of  4th  April  1797,  4  St.  Laws 
158,  keeps  up  the  distinction  in  §  7,  of  the  original  law.  If  any 
intestate  shall  die  seised  of  real  estate  in  fee  simple,  and  leave  no 
widow,  issue,  father,  brother,  sister  or  their  representatives,  then  the 
said  estate  shall  be  vested  in  fee  simple  in  the  mother,  unless  where  the 
estate  has  descended  so  the  part  of  the  father,  and  §  7  forthcr 
preserves  the  distinction. 
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The  snooeflsion  to  estates  is  a  creature  of  civil  poli^.  2  BI.  Com. 
211.  Bat  statutes  made  in  pari  materia  j  shall  explain  each  other. 
4  Bac.  646.  In  donbtfol  cases,  the  constniction  of  a  statute  may  be 
extended,  according  to  the  reason  and  sense  of  the  law  makers  either 
expressed  in  other  parts  of  the  act  itself,  or  guessed  at  by  con- 
ri^ring  the  frame  and  design  of  the  whole.  11  Mod.  161.  1  Dall.  484. 
Judges  have  expounded  the  words  of  an  act  contrary  to  the  text  to 
mske  it  agree  with  reason  and  equity.  19  Yin.  614.  1  Dall.  478. 
Id  the  supplementary  intestate  act  of  2Sd  March  1764,  and  was 
construed  or.  1  DaJl.  178.  The  true  intention  and  meaningof  the 
hgUature  must  be  consulted ;  and  to  form  a  correct  idea  of  it  in  the 
present  instance,  the  whole  of  the  two  last  intestate  laws  must  be  con- 
lidered  as  a  system. 

For  the  appellee.  Stacey  Walker  died  intestate  unmarried,  without 
tither,  mother,  brother^  or  sister ;  and  the  question  is,  who  shall  in- 
herit his  properly  ? 

The  law  is  its  own  best  expositor;  and  we  apprehend,  has  legisla* 
tad  for  the^particular  case.  But  if  it  was  cams  omissus^  it  is  not 
tho  province  of  the  court  to  supply  the  defect  They  can  construe^ 
but  not  make  laws.  The  legislature  meet  annually ;  and  if  the  in- 
testate act  requires  amendments,  they  only  are  competent  to  make 
tlienL 

The  different  provisions  of  the  two  late  intestate  acts,  so  far  as 
ihej  relate  to  the  present  subject  shall  be  examined.  The  title  of  the 
law  of  19th  April  1794  is  *^  an  act  directing  the  descent  of  intestate's 
real  estates,  and  distribution  of  their  personal  estates,  and  for  other  pur- 
poses therein  mentioned."  §  1,  directs  the  taking  of  bonds  on  granting 
letters  of  administration.  §  2,  directs,  how  long  the  debts  of  deceas- 
ed persons  shall  be  a  lien  on  their  estates. 

§3.  Prescribes  the  descent  and  distribution,  in  cases,  where  the 
intestate  leaves  a  widow  and  lawful  issue. 

S  4.  Where  there  is  no  widow,  but  issue ;  and  where  there  is 
a  widow,  but  no  issue. 

§  5.  Where  there  is  no  widow  or  issue,  but  a  father ;  in  which 
caae  the  whole  of  the  real  estate  goes  to  the  father  during  life,  and 
the  personal  estate  absolutely.  But  if  either  estate  shall  come  from 
the  mother,  then  the  father  shall  take  no  part  thereof. 

§  6.  Where  there  is  no  widow  or  issue,  but  a  father  and  brothers  and 
*iHer8,  or  the  issue  of  such  brothers  and  sisters,  then  after  the  death  of 
^  father,  the  brothers,  and  sisters  and  their  issue  shall  hold  the  lands. 
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Bat  where  tihere  are  no  brothers  or  sisters,  or  their  representatiTes,  but 
a  father,  then  the  estate  shall  go  to  the  fathw  in  fee  simple,  HDletf 
where  the  estate  has  descended  from  the  part  of  the  mother,  as  afore- 
said. 

§  7.  Where  iheire  is  no  widow,  or  issue,  or  father  but  a  mother,  ths 

whole  of  the  real  estate  goes  to  the  mother  daring  life,  and  the  person* 
9X  estate  absolatdy ;  bat  if  either  estate  shall  come  from  the  father^ 
then  the  mother  shall  take  no  part  thereof.  « 

This  provision  is.  in  toiidein  verbis  with  that  made  for  the  father 
in  §  5.  And  the  legislature  must  naturally  have  contemplated  the  case 
to  arise,  when  &e  intestate  would  have  near  relations,  as  brothers  and 
sisters ;  and  that  the  estate  in  the  osufU  course  of  things,  would  not 
go  to  distant  relations.     The  event  was  to  be  in  the  life  of  the  moth^. 

§  8,  Where  there  is  no  widow  issue,  or  father,  but  a  mother  and 
brothers  and  sisters,  then  after  the  death  of  the  mother,  the  brothars 
and  sisters  and  their  issue  shall  hold  the  lands.  This  oorresponds 
with  §  6,  (which  respects  the  father)  in  every  particular,  mutoHs 
mtUandiSj  except  the  last  clause  of  that  section,  jiving  the  lands  to 
the  father  in  fee  simple,  where  there  are  no  brothers  dr  sisters,  (mt 
their  representatives. 
^    §  9.  Respects  advancements  made  to  children,  and. 

§  10.    Respects  posthumous  children. 

§  11.     Has  been  fully  detailed  by  the  adverse  counsel. 

The  concluding  words  have  been  much  relied  on,  and  are  said  to 
run  through  the  whcde  law,  and  must  be  incorporated  therewith.  The 
slightest  inspection  will  evince  that  this  was  not  the  intention  of  the 
legislature.  They  are  preceded  by  the  expressions,  ^^  in  which  case.'' 
What  case  ?  The  law  furnishes  the  answer.  ^^ Where  the  inheritance 
came  to  the  said  person  '^  so  seized,  by  descent^  devise  or  gift  of  some 
one  of  his  or  her  ancestors,"  the  more  remote  kindred  of  the  whole 
shall  take  in  preference  to  brothers  and  sisters  of  the  half  blood 
blood  and  their  lawful  issue.  The  provision  is  confined  to  the  case 
enumerated  in  the  very  section. 

^  §  12.    Is  a  general  clause  providing  for  distant    relations,   and 
clearly  embraces  the  principal  case  before  the  court. 

Where  the  intestate  leaves  no  widow,  lineal  descendant,  father, 
mother,  brothers  or  sisters  of  the  whole  or  half  blood,  nor  their  issue, 
the  real  and  personal  estate  shall  go  to  and  be  divided  among 
the  next  of  kin  of  equal  degree ;  the  lawful  issue  of  such  deceased 
kindred  to  come  in  and  take  loco  parentis ^  with  the  surviving  kindred. 

These  words  admit  of  no  ambiguity.  *'  Next  of  kin"  have  a  cer- 
tain, defined   legal  meaning. 

It    will    be    found,   that    the    supplementary   law  of   4th  April 


180S]  OF  PENNSYLYAmi.  485 

1T97,  also  eimmertttflB  easee,  without  layu^g  d&im  sny  general  role. 

§  1.  Poinli  out  the  proceedings,  to  compel  execatoFS  and  adminis* 
tratois  to  give  eecitfity,  kc. 

§  2.  How  their  sorities  shall  be  made  liable. 

§  3.  How  executors  and  administrators  maj  settle  their  accounts 
and  be  discharged. 

§4.  Limits  the  time  during  which  the  debts  of  deceased  persons 
dttll  remain  a  lien  on  their  lands. 

§5.  Prescribes  the  descent  of  real  estate  and  distribution  of  per- 
sonal estate  of  intestates  in  the  following  cases : 

Where  intestate  leaves  a  widow  and  no  issue  ;  where  a  woman  dies 
without  and  with  a  husband  ;  where  there  is  no  widow,  issue,  father, 
brother,  or  sister,  or  their  representatives,  but  a  mother  ;  where  there 
is  no  widow,  issue,  father  or  mother,  but  brothers  and  sisters  of  the 
whole  blood,  or  their  issue,  living  some  brother  or  sister. 

§  6.  Enumerates  the  last  case  again,  as  to  real  estate,  where  there  is 
no  brother  or  sister  of  the  whole  blood  living,  but  lawful  issue  of  de- 
ceased brothers  or  sisters. 

§7.  Where  there  is  no  widow,  issue,  father  or  mother,  but  brothers 
and  sisters  of  the  whole  and  half  blood,  or  their  representatives  ;  and 
where  there  are  no  brothers  or  sisters  of  the  whole  blood,  or  their 
representatives,  but  brothers  and  sisters  of  the  half  blood,  such  half 
blood  shall  inherit  the  real  and  personal  estate,  except  such  parts  of 
the  real  estate  as  came  to  such  intestate  by  descent,  devise  or  gift  of 
some  ancestor,  &c.,  with  the  like  words  as  are  inserted  in  the  close  of 
section  11,  of  the  act  of  1794,  and  which  have  been  before  remarked 
on. 

The  remaining  sections  of  this  supplement  throw  no  light  on  the 
subject  before  the  court ;  and  it  will  appear,  that  as  to  the  intestate's 
uncles  and  aunts,  or  their  issue,  this  last  law  is  wholly  silent,  and 
leaves  them  on  the  footing  they  were  placed  by  the  act  of  1794. 

As  to  what  Stacey  Walker,  the  son,  acquired  by  his  own  industry, 
independent  of  what  he  took  under  his  father,  the  argument  has  been 
in  a  great  degree  adaudoned  by  the  appellant's  counsel.  And  is  ap- 
prehended, there  can  be  no  legal  ground  of  discrimination  between 
snch  parts  of  his  estate,  and  what  descended  to  him  upon  his  father's 
death.  Circumstanced  as  the  case  is,  the  12th  section  of  the  act  of 
1794,  vests  the  real  and  personal  estate  in  the  next  of  kin  of  Stacey 
Walker,  and  his  relations  on  the  part  of  the  mother,  as  well  as  on  the 
part  of  the  father,  constitutes  such  kindred. 
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Viewing  the  case  in  ibe  strongest  light  for  the  appellant,  we  cannot 
go  farther  than  to  say,  it  was  casus  omissus  ;  and  then  the  well 
known  remark  as  to  last  wills  are  applicable,  voluU  sed  non  dixU* 

The  court  nnanimoosly  affirmed  the  decree  of  the  Orphan^s  Court. 


Thomas  Guthbsrt  and  Anthont  Cuthbebt,  trustees  for  Eloabbih 
Brewster  against  Thomas  Cuthbbrt,  Anthony  ^Cdthbbrt, 
Henry  Drinker,  Oeorgb  Ludlam  and  Thomas  Whits,  execaton 
of  Peter  Knight. 

Whether  a  legacy  of  goremment  stock  be  spedfic  or  general  moat  depend  no  the  ta> 
ture  of  the  will  and  the  droumstancee  of  the  case. 

Case  stated  for  the  opinion  of  the  court. 

On  the  18th  September  1798,  Peter  Knight  made  his  last  will,  and 
therein,  amongst  other  things,  bequeathed  as  follows,  after  devising 
his  real  estates : 

*^  I  also  give  to  Thomas  Cuthbert  and  Anthony  Guthbert,  the  divi- 
dends  and  income  of  $8000  six  per  cent,  stock  debt  of  the  United 
States,  in  the  funds  of  the  United  States,  to  them  the  said  Thomas  and 
Anthony,  their  executors  and  administrators,  for  the  separate  use  of 
my  wife's  niece  Elizabeth  Brewster,  wife  of  William  Brewster ;  and 
upon  this  express  trust  and  confidence,  that  they  the  said  trustees  re- 
ceive the  said  dividends  and  income,  and  apply  the  same  for  the  sup- 
port of  the  said  Elizabeth,  and  the  maintenance  and  education  of  her 
children.  And  I  also  give  the  said  trustees,  their  executors  and  ad- 
ministrators, the  further  sum  of  $600,  money  on  the  same  trust,  and 
to  the  same  uses  to  which  I  have  given  the  income  of  the  said  $8000, 
and  in  aid  of  and  by  way  of  addition  to  the  said  income.  And  I  also 
give  to  the  said  trustees  the  principal  of  the  said  $8000,  as  the  same 
shall  be  paid  off  and  discharged  by  the  government  of  the  United  States 
to  be  held  in  trust  and  applied  as  I  have  before  directed  with  regard  to 

the  dividends  and  income  thereof."                                .  $8000 

He  devised  to  Deborah  Newman  the  sum  of  $2000  . 

of  6  per  cent,  of  the  United  States  absolutely.  .  2000 

To  John  Knowles  of  6  per  cent,  stock,             •  .  1000 

To  his  son  John  Knowles               do.            •  •  1000 

To  John  Hart                                  do.            .  .  1000 

To   John  Wilkinson                       do.            .  .  1000 

To  Rebecca  Holmes                         do.            .  .  1000 

To  Byron  Wilkinson                       do.            .  .  1000 

$16,000 
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To  Thomas  Cuthbert  of  his  deferred  stook,  and  200/. 

inmonej,            •            •            •            •            •            •  _  1000 

To  Anthony  Cadibert  of  his  deferred  stock  and  100/. 

in  money,            ••••••  1000 

To  Grace  Wagner  of  his  deferred  stock,            •            •  1000 

To  Jacob  Wagner,  esq,  her  son,    do.                •            *  1000 

To  John  Slater  Jon.                       do.                •            •  1000 

To  Abraham  Collins  and  Catharine  his  wife,  do.  1000 

$6000 


Then  follow  a  number  of  pecnniary  devises. 
"And  all  the  rest  of  my  estate,  real,  personal,  or  mixed,  after  my 
debts  and  fnneral  expenses,  and  the  preceding  legacies  are  paid,  I 
give  and  devise  one  fifth  part  thereof  to  Daniel  P.  Knight,  his  heirs, 
tc,  one  fifth  part  to  Deborah  Newman,  her  heirs  ftc,  one  fifth 
part  to  George  Lndlam  and  Lydia  his  wife,  their  *heirs  &c.;  one 
fifth  part  to  Thomas  White  and  Margaret  his  wife,  their  heirs, 
i^.;  and  one  fifth  part  to  Grace  Wagner,  and  her  heirs,  &c.;  and  I  di- 
rect, that  none  of  my  legacies  shall  lapse  by  the  death  of  any  of  my 
^gateee  in  my  life- time." 

The  testator  Peter  Knight,  died  in  March  1802,  leaving  a  large  real 
tnd  personal  estate,  more  than  sufficient  to  pay  his  debts  and  legacies  ; 
and  by  his  will  devised  and  bequeathed  all  the  stock  of  which  he  was 
possessed,  or  to  which  he  was  entitled. 

[The  testator  at  the  time  of  making  his  will  and  at  the  time  of  his 
death,  was  possessed  of  $16,283^^  of  nominal  6  per  cent,  stock,  and 
of  16087^^  of  deferred  debt  of  the  United  States,  as  appeared  by 
Iss  inventory,  and  the  admission  of  the  counsel.] 

Between  die  date  of  the  will  and  his  death,  the  said  testator  received 
from  the  United  States,  the  annual  sums  which  were  paid  by  way 
of  reduction  and  gradual  extinguishment  of  the  stock  given  in  trust 
for  the  said  ElizabetL 

The  question  submitted  to  the  consideration  of  the  court  is,  whether 
the  said  Elisabeth  Brewster  is  entitled  to  have  the  said  dividends  re- 
placed and  made  up  to  her  ?  Or  if  she  is  only  to  receive  the  said 
stock  to  which  it  was  reduced  at  the  death  of  the  testator  as  aforesaid  ? 

Mr.  Milnor  for  the  defendants  argued,  that  the  devise  to  Mrs.  Brew- 
ster was  specific.  It  caimot  be  collected  from  the  words  of  the  will, 
tbat  it  was  the  testator's  intention  that  Mrs.  Brewster  should  be  allow- 
ed the  dividends  paid  to  him  by  the  government,  between  the  times  of 
making  his  will  and  of  his  death.     On  the  contrary  it  is  expressed, 


m  OASES  Of  TBJi  SUPREBfE  COURT  [1809 


IJLi.l~J1.IJg 


that  the  trustee  jbftU  ff«K)9iT«  ik^  priDcipal  of  tbe  6  p«r  cent  itodc 
<<ii8  ^e  saiQe  shall  be  paid  off  and  discharged,"  &c.  The  will  wsa 
inchoate  when  it  wm  jnade^  but  eonsnmate  bj  tJie  testator's  death. 

No  event  had  happened  which  was  unforeseen  by  him.  He  had 
been  in  the  habit  of  receiving  his  quarterly  payments,  and  must  have 
known  that  the  principal  of  his  6  per  cent,  stock  wss  daily  diminshing ;  for 
though  he  annually  received  2  per  cent  of  the  original  sum,  yet  his 
quarterly  payments  continued  the  same  without  subtraction.  It  is 
stated  that  the  testator  has  bequeathed  all  the  stock  he  was  entitled  to* 
On  an  accurate  estimate,  it  appears  that  he  was  possessed  of  $16,- 
288^6^  of  6  per  cent,  and  devised  $16,000,  leaving  a  surplua  of 
$283  59  cents ;  and  that  he  was  possessed  of  $6087-i^  of  deferred  debt, 
and  devised  $6000>  leaving  a  surplus  of  $87  40  cents.  He  distia* 
guishes  between  cash  and  the  two  species  of  stock,  which  were  also 
d  difrer^t  value ;  and  give^  no  more  of  the  latter  than  was  really  his 
own  property  vhen  his  will  was  ei^eouted.  These  ajre  of  important  con^* 
sideration  i^  the  case.  But  if  the  plaintiff's  construction  prevails* 
there  will  not  be  enough  personal  property  left  to  pay  off  the  debts  and 
specific  legacies.  Indeed  with  the  same  prc^rie^  that  it  is  insistedt 
the  6  per  cent  should  be  made  up  to  Mrs.  Brewster?  of  the  same 
value  as  they  really  were  at  the  time  of  the  will,  it  may  be  urged,  that 
they  should  be  replaced  at  the  original  net  value,  instead  of  the  noini« 
nal  sum  of  $8000,  at  the  time  of  his  death.  But  this  is  not  pretended 
to  be  his  intention.  If  he  meant  that  the  trustees  should  be  paid  the 
value  of  the  stock  when  the  was  made,  it  would'have  been  easy 
to  have  expressed  it.  If  it  is  contended  that  the  residuary  clause  pr^ 
vents  the  legacy  from  being  considered  as  specific,  my  answw  is,  that 
it  naturally  refers  only  to  the  pecuniary  legacies. 

Ic  is  laid  down  in  Avelyn  v.  Ward,  1  Yes.  424,  that  legacies  of  stock, 
or  annuities  in  the  public  funds  may,  according  to  the  circumstances  of 
the  case,  beoonsidered  eitho'  as  specific  or  general,  and  consisting  only 
in  quantity.  In  Sleech  v.  Thorington,  2  Yes.  263,  diere  was  a 
devise  of  2413/.  lis.  in  South  Sea  annuities  ;  and  though  the  testatrix 
at  her  death,  was  possessed  of  but  2157/.  129.  Ic/.,  yet  sa  she  was  sap* 
posed  to  have  apprehended  that  she  had  more,  it  was  decreed  to  be  a  de* 
vise  of  the  identical  individual  thing.  So  in  Ashton  v.  Ashton  3  Wma. 
884,  there  was  a  devise  of  6000/.,  South  Sea  stock,  and  he  had  only 
5360/.;  the  latter  sum  was  held  only  to  pass,  and  the  rest  of  the 
testator's  personal  estate  was  not  obliged  to  make  up  the  6000/* 
Bat  it  would  have  been  otherwise,  if  the  testator  bad  no  stock 
at  all.     So  in   Jeffreys  v.  Jeffreys,   3  Atky.  1^0,  where  the  tes« 
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titor  d«Tiaed  S702/.  8«.  ei^pitol  stock  of  tihe  bwk  of  England,  aad  af- 
torwardB  aold  702/  8«.  thereof,  it  was  decreed,  tkat  as  be  bad  the  stock 
It  the  time  ef  iMking  hia  will^  be  moaait  to  give  that  very  mdividoAl 
stocky  and  it  was  an  ademption  pro  ianto.  Bat  in  Pierce  v.  Snavel- 
ing,  1  Atky.  414,  where  the  testator  beqaeaihed  two  legacies,  eadi  of 
6000/.  stock,  when  he  had  only  stock  to  the  amount  of  5000/.  at  the 
time  of  making  bis  will  or  afterwards,  it  iras  held  to  be  a  general  be* 
qaest,  under  the  circamstances  of  the  case.  Where  legacies  are  giyea 
dot  of  bonds,  securities,  &c.  and  these  fall  deficient,  there  shall  be  an 
abatement  amongst  them,  and  it  shall  not  affect  other  legatees.  Pe- 
etmiaiy  legatees  must  abate  in  proportion,  bat  not  specific  legatees.  9 
Eqn.  Ca.  Abr.  557,  fl.  22,  cites  8  Yin.  424,  pi.  89.  A  specific  leg- 
atee, may  compel  a  payment  out  of  the  specified  article,  if  there  be 
enoagh  to  pay  debts.  Birch  Vj  Baker.  Mosdy ,  876.  Devise  of  a  bond  ; 
fhe  obligor  afterwards  became  bankrupt,  and  the  testator  in  his  life- 
time, recdved  the  dividends ;  this  notwithstanding  was  held  to  be  a 
specific  legacy.  Sadler  v.  Hobbs.  2  Bro.  Oha.  Rep.  108. 

The  general  rule  is  established,  that  where  a  fund  is  pointed  out  by 
die  will,  the  legacies  mast  be  paid  out  of  it.  Thus,  where  a  testator 
gave  certain  legacies  in  stock,  and  others  without  tiiat  addition,  and 
then  gaqe  others,  and  directed  stock  to  be  sold  to  the  amount,  this 
made  all  the  legacies,  legacies  of  stock.  Danvers  v.  Manning.  Bro. 
Cha.  Go.  18.  So  where  testator  reciting,  that  he  was  possessed  of  fk 
certain  sum  in  navy  bills,  devised  it ;  this  was  held  to  be  a  specific  leg- 
acy, and  shall  pass  only  such  navy  bills,  as  he  held  at  his  death.  Pitt 
V,  Camelford.  8  Bro.  Gha.  Ga.  160.  And  where  a  testatrix  gave  nine 
legacies  of  1000/.  eacb,  part  of  14,500/.  South  Sea  stock,  it  was  held, 
{hat  the  legacies  were  specific.  Richardson  v.  Brown.  4  Yes.  jr.  177. 
Bequest  of  stock,  if  the  testator  had  the  stock  at  the  time,  it  will  be 
considered  a  specific  devise.  Seldwood  v.  Mildmay.  8  Yes.  jr.  810, 
And  a  specific  legacy  of  stock  was  decreed,  according  to  the  value  at 
the  time  it  ought  to  have  been  transferred.     Marley  v.  Bird.  75.  631. 

Legacies  of  debts  have  a  strong  analogy  to  stock  devised.  Testatrix 
gave  legacies  to  be  paid  within  three  months,  out  of  a  bond  due  to  her ; 
the  obligor  afterwards  paid  to  the  testatrix  the  debt,  and  took  up  the 
lend ;  the  legacies  are  thereby  adeemed.  Badrick  et  al.  v.  Stevens  et 
al.  3  Bro.  Cha.  Ga.  431.  The  testator  gave  to  his  sister,  the  interest 
of  800/.  on  bond,  for  life,  and  after  her  decease  to  her  daughters,  the 
interest  on  the  bond  at  her  death,  with  the  principal ;  the  legacy  is 
speciBc,  and  there  being  among  the  bonds  one  of  the  exact  amount,  it 
was  held  to  refer  to  that,  though  an  insolvent  security,  and  the  interest  in 
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arrear  at  the  death  of  the  teetator*  The  inolination  of  the  court  is 
against  Bpecific  legaoiee,  but  if  it  is  clearly  specific  on  the  face  of  the 
will|  it  must  prevail  as  such.    Innes  f>.  Johnston.  4  Yes.  jr.  668|  478. 

Mr.  Ingersolly  for  the  plaintiffs.  It  cannot  be  denied,  that  the  court 
are  bound  to  carry  into  effect  the  general  intent  of  wills.  4  Yes.  325. 
It  is  maintained  here,  that  the  general  intent  of  the  testator  was,  that 
$8000  of  6  per  cent,  stock,  should  go  to  the  trustees,  for  the  benefit 
of  Mrs.  Brewster,  according  to  their  real  value  on  the  18th  September 
1798,  when  the  will  was  made.  No  particular  certificates  are  given, 
and  he  is  possessed  of  $870  99  in  certificates  of  both  descriptioDS, 
more  than  he  has  bequeathed.  There  is  no  deficiency  of  assets  out  of 
which  the  legacy  is  payable.  In  none  of  the  authorities  cited,  was  there 
any  intention  disclosed,  to  guard  against  a  diminution  of  the  fund ; 
nor  such  a  residuary  clause  as  the  present,  whereby  according  to  the 
decisions  of  this  court  in  Clifton  et  al.  t;.  Hassenclever  et  al.  since  con- 
firmed in  the  High  Court  of  Errors  and  Appeals,  the  legacies  on  a  de- 
ficiency of  personal  estate  would  become  chargeable  on  the  lands.  I 
fully  accede  to  the  rule  in  1  Yes.  424,  that  the  circumstances  of  the 
case  must  determine  whether  the  legacy  shall  be  considered  specific  or 
general.  The  residuary  clause  shows  that  a  fund  was  provided  and  re- 
served to  meet  all  contingencies.  It  is  a  legacy  of  quanti^.  The 
pronoun  ^^  my,"  does  not  precede  the  bequests  of  the  6  per  cent,  stock, 
though  it  occurs  as  to  the  deferred  debt.  But  another  circumstance  is 
relied  on,  and  the  slightest  hint  which  the  testator  may  liave  given  of 
his  intention,  ought  to  receive  due  weight  ^^  The  further  sum  of 
$600  is  given  in  money,  in  aid  of,  and  by  way  of  addition  to  the  in- 
come," &;c.  This  phraseology  is  confined  to  this  bequest  alone ;  and 
tt  appearing  by  an  accurate  calculation,  that  $8000,  in  nominal  6  pa 
cents,  was  diminished  on  the  18th  September  1798,  the  sum  of  $533 
60,  the  near  coincidence  of  this  amount  with  the  $600  given  in  aid  of 
the  dividends  and  income,  is  strongly  indicative  of  the  mind  of  the 
testator.  It  cannot  be  deemed  an  ademption,  when  the  testator  is  pas- 
sive merely,  as  to  the  change  of  the  property ;  as  where  the  instalments 
of  public  debt  are  forced  on  a  creditor.  According  to  the  defendant's 
doctrine,  if  the  testator  had  lived  a  few  years  longer,  the  dividends 
would  have  gone  but  a  small  way  towards  the  support  of  Mrs.  Brews- 
ter, and  the  maintenace  and  education  of  her  children. 

The  court  declared  their  opinion,  that  it  did  not  appear  on  the  face 
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of  the  will  that  this  was  a  general  lega^,  bat  a  epeoifio  one  under  all 
the  circumetaDceB.  The  ^^8000  iras  deyised  in  6  per  cent  stock ;  the 
tBBtfttor  was  entitled  to  6  per  cent  stock  as  well  as  deferred  debt,  to 
die  amount  of  the  stock  legacies  he  had  devised.  He  distinguishes 
between  the  two  kinds  pf  stock  which  were  of  different  relative  values, 
snd  he  gives  the  principal  of  $8000  to  the  trustees^  as  the  same  shall 
be  paid  off  and  discharged  bj  the  United  States.  Specific  legatees 
bsve  an  advantage  in  this,  that  their  legacies  shall  not  abate  on  a  de- 
ficiency of  assets  ;  but  they  are  subjected  to  other  hazards,  on  the  hap- 
pening whereof  they  shall  have  contribution  from  the  other  legatees.  1 
Wms.  540. 

Judgment  for  the  defendants. 


•  »  m  *• 


Edwabd  Stilbs  against  John  M.  Jonbs  and  John  Stowbbs. 

Hie  dty  ordinaDce  of  29th  March  1799,  reBpecting  the  procuring  a  rapplj  of  water,  !s 
TaUd. 

Gasb  Stated  for  the  opinion  of  the  court. 

It  is  agreed,  ijisX  on  the  29th  March  1799,  an  ordinance  ^as  passed 
by  the  citizens  of  Philadelphia,  entitled,  ^^An  ordinance  for  raising 
sapplies  and  making  appropriations  for  the  services  and  exigencies  of 
the  city  for  the  year  1799,"  (proiU  ordinance,)  by  which  12,000  dol- 
laiB  were  appropriated  for  paying  the  interest,  and  towards  providing 
a  fund  for  the  redemption  of  the  principal,  of  any  loan  that  may  be 
nifled  for  the  more  effectual  supply  of  the  city  with  wholesome  water : 
57,000  dollars  were  to  be  raised  by  tax. 

That  the  city  commissioners  did  impose  and  raise  a  tax  on  the  es- 
tates, real  and  personal,  and  on  the  professions  of  persons  within  the 
city  of  Philadelphia,  including  the  said  Edward  Stiles,  the  plaintiff. 

That  the  said  Edward  Stiles  having  refused  and  neglected  to  pay 
the  said  tax,  so  as  aforesaid  regularly  assessed  upon  him  and  his  es- 
tates, on  the  7th  day  of  June  1800,  a  wairant  issued,  granted  and 
sigDed  by  Robert  Wharton,  then  mayor,  Alexander  Wiloocks,  then  re- 
corder, Michael  Hillegas,  John  Inskeep  and  Jonathan  B.  Smith,  al- 
dermen of  the  said  city,  directed  to  John  M.  Jones,  one  of  the  defen  - 
dants,  authorizing  him  to  levy  from  the  said  Edward  Stiles  the  sum  of 
190^*^  dollars,  the  sum  assessed  upon  the  estates  of  the  said  Edward 
in  South  Marlborough  and  Upper  Delaware  wards  in  the  said  city, 
payable  by  the  said  Edward,  according  to  the  annexed  duplicatOi 
{prout  warrant  and  duplicate.) 
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Thftt  the  aaid  Jolm  M.  Jones  did  by  Tirtue  id  the  said  wftrnat  ob 
the  18tih  Jime  1801,  ievj  the  eeid  tax.  eo  u  aforesaid  assessed  on  Ihs 
snid  Edward,  on  oertain  property  belonging  to  the  said  Edward,  is 
I>odc  ward,  in  the  said  city,  (prtnU  InTentory.) 

That  llie  said  property  was  regularly  appraised  and  adyertisel. 
{ProtU  advertisemant  and  appraisement) 

That  the  said  property  so  levied  upon  and  seized  was  sold,  and  the 
orerplus,  after  deducting  the  amount  of  the  tax  and  eharges,  was  ten- 
'dered  to  the  said  Edward  Stiles,  who  refused  to  receive  the  same. 

The  question  submitted  to  the  consideration  of  the  court  is,  whethw 
the  said  ordinance  is  valid.  If  the  court  shall  be  of  opinion  that  the 
said  ordinance  is  valid,  then  judgment  to  be  entered  for  the  defendants, 
with  costs ;  but  if  the  court  shall  be  of  opinion  that  the  said  ordinance 
is  not  valid  but  void,  and  did  not  authorize  the  said  proceedings,  a 
venire  facias  to  issue,  to  ascertain  the  damages  of  the  plaintiff. 

Mr.  Blair  for  the  plaintiff*.  By  the  Ist  section  of  the  Ist  article  of 
the  state  constitution,  it  is  provided,  that  ^^  the  legislative  powers  of 
this  commonwealth  shall  be  vested  in  a  general  assembly,  which  shall 
consist  of  a  senate  and  house  of  representatives.^ 

This  legislative  authority  cannot  be  delegated  by  the  general  assem- 
bly to  other  bodies,  nor  was  it  ever  intended  by  the  frameis  of  the  con- 
stitution. 

The  act  to  incorporate  the  city  of  Philadelphia,  passed  on  the  12di 
March  1789.  (2  St.  Laws  651.) 

A  supplement  was  passed  on  the  9th  December  1789,  {lb.  764,)  and 
a  further  supplement  on  the  2d  April  1790,  (A.  795,)  by  the  2d  sec- 
tion whereof  they  are  empowered  to  make  ordinances  for  the  levjing 
of  tajces,  for  the  purposes  of  lighting,  watching,  watering,  pitching 
paving  and  cleansing  of  the  streets,  lanes  and  alleys  of  the  said  city, 
&c. 

It  is  obvious,  that  the  powers  intended  to  be  granted  to  the  corpora- 
tion by  the  legislature,  as  to  watering  the  city,  must  necessarily  refer 
to  the  modes  of  obtaining  a  supply  of  water  by  pumps  and  wells, 
theretofore  accustomed,  and  that  the  corporation  were  not  authorised 
thereby  to  try  experiments  for  that  purpose  by  steam  engines,  at  as 
enormous  expense  to  the  citizens. 

« 

On  the  9th  March  1797,  the  Select  and  Common  Councils  pass  an 
ordinance  prescribing  the  duties  of  the  ^collectors  of  taxes,  where- 
by  they    are  directed,  in    case  goods    and    chattels  sufiScient  to 
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pty  the  taxes  and  charges  cannot  be  found,  to  take  the  body  of  the 
Uinquent  and  bring  him  before  A®  mayor  or  any  alderman,  idio  shaS 
sward  a  warrant  of  commitment  against  him,  directed  to  the  sheriff  «{ 
die  city  and  county  of  Philadelphia. 

The  ordinance  in  question,  enacted  on  the  29th  Mardt  1799,.  was 
Bade  for  raising  the  full  and  entire  sum  of  57,000  dollars  by  taz^ 
agreeably  to  the  last  county  assessment ;  and  it  is  worthy  of  notice,  that 
BO  appeal  is  allowed  under  this  by-law. 

On  the  5th  August  1799  another  ordinance  is  enacted,  whereby  the 
further  sum  of  50,000  dollars  is  directed  to  be  raised  by  the  city  com-* 
aussioners,  to  be  applied  to  the  defraying  the  expenses  of  the  works 
for  watering  the  city,  in  addition  to  the  form^  appropriations  for  that 

service.  i 

It  is  contended,  that  the  delegated  powers  to  the  city  corporation  to 
make  by-laws  binding  on  the  people  is  unconstitutional.  In  England, 
ereiy  charge  laid  on  the  people,  unless  by  act  of  parliament,  is  bad  by 
Itat.  84  Ed.  1,  de  tallagio  non  concedendo, 

A  by-law  for  the  levying  of  money  by  way  of  tax,  without  granting 
appeals,  is  unusual  in  legislation  and  oppressive.  Though  it  may  be 
said,  that  the  money  to  be  collected  under  the  ordinance  of  27th  March 
1799,  is  to  be  laid  agreebly  to  the  last  county  assessment,  concerning 
which  an  appeal  was  given  by  law,  yet  many  cases  would  probably  oc- 
ear  wherein  individuals  would  not  deem  it  an  object  to  appeal  against 
their  county  rates.  When  however  large  additional  sums  were  to  be 
raised,  grounded  on  that  assessment,  they  would  feel  it  to  be  their  duty 
to  institute  appeals. 

But  a  fatal  objection  presents  itself  to  this  ordinance.  Delinquents 
may  be  committed  to  gaol  for  non-payment  of  their  taxes.  A  by-law 
on  pain  of  imprisonment  is  against  magna  charta.  2  Co.  54.  5  Oo. 
6i,  a.  Imprisonment  or  forfeiture  of  goods  cannot  be  inflicted  as  pen- 
alties of  by-laws.  Skin.  884.  They  must  be  pecuniary"  and  not  cor- 
poral, unless  there  be  a  custom  to  warrant  it.  1  Salk.  849.  12  Mod. 
686.  It  has  ever  been  held,  that  a  by-law  to  levy  fines  by  distress  and  sale 
of  goods  is  bad.  8  Lev.  281.  S.  C.  2  Venfe.  183.  And  a  by-law 
being  entire,  if  it  be  unreasonable  in  any  particular,  it  shall  be  roid 
in  the  whole.  1  Com.  Dig.  615.  If  a  grievance  may  possibly  happen 
vnder  it,  the  law  is  nullified  thereby.  Comb.  878.  A  by-law  is  like  a 
eostom,  which  being  entire  also,  if  void  in  part  is  bad  for  the  whole* 
Hob.  189.  If  an  ordinance  be  unreasonable,  it  will  be  condemned. 
Hatt.  6.  The  power  of  making  by-laws  is  to  be  taken  strictly,  and 
BhaU  not  be  carried  beyond  the  intention  of  the  charter.     2  Wms.  209. 
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Mr*  logerBoll  for  the  defendants.  The  first  objection  made  against 
the  ordinance  goes  to  a  total  denial  of  all  the  powers  of  the  corporation 
to  make  by-laws.  The  first  article  of  the  constitution  refers  to  the 
legislatiye  authority  of  the  general  assembly  to  enact  laws  binding  on 
the  whole  state,  not  to  those  binding  on  a  city  or  borough,  in  subser- 
yience  to  and  not  inconsistent  with  the  general  system.  But  this  point 
having  been  already  solemnly  determined  on  the  ordinance  respecting 
wooden  buildings  within  the  ci^,  I  consider  that  question  fully  at  rest. 

The  powers  of  the  city  corporation  are  derived  from  the  legislative 
acts  of  the  government.  The  act  of  incorporation  of  1789  in  §  16, 
gives  diem  full  power  and  authority  to  make  such  ordinances  as  shall 
be  necessary  or  convenient  for  the  government  and  welfare  of  the  city : 
and  by  §  44  directs,  that  all  doubts  in  courts  and  elsewhere  shall  bt 
taken  most  favorably  for  the  corporation. 

The  second  supplementary  act  of  1790,  in  the  preamble  and  §  ^, 
likewise  fully  authorises  them  to  assess  and  levy  taxes  for  lighting, 
watching,  watering,  pitching,  paving  and  cleansing  the  streets  of  tbi 
city. 

.  The  corporation  are  not  restricted  as  to  the  sums  which  they  may 
thus  raise.  The  dispute  is  only  about  the  application  of  the  monej. 
But  it  is  evident,  they  must  judge  what  the  peculiar  interests  and  con- 
venience of  the  city  may  demand.  It  is  for  this  precise  purpose  that 
eoq>orate  bodies  are  instituted. 

It  will  not  be  denied,  that  the  purity  and  wholesomeness  of  water,  is 
necessary  and  convenient  to  the  citizens,  from  a  variety  of  considera* 
tions.  Good  water  conduces  greatly  to  their  health,  and  we  have  ex- 
perienced in  the  late  fires,the  great  utility  of  the  hydrants.  Great  powers 
are  included  under  the  expressions  of  watering  the  city ;  and  it  is  whol- 
ly left  to  the  corporation  to  fix  on  the  mode  of  obtaining  water.  They 
are  not  confined  to  pumps  and  wells.  Improvements  daily  arise,  which 
may  be  applied  with  great  utility  in  large  cities.  No  restrictions  either 
express  or  implied,  exist,  either  as  to  quantity,  mode  or  expense,  in  the 
supply  of  water.  The  preamble  of  the  law  of  1790  is  very  full,  as  to 
their  discretionary  powers  for  the  advancement  of  the  public  health ; 
and  every  citizen  must  bear  his  proportion  of  the  public  burthens. 

Under  the  8d  section  of  the  act  of  17th  April  1795, 8  St.  Laws  746» 
tlie  county  taxes  are  to  be  paid  by  the  owners  of  property,  and  the  6tk 
section  secures  to  every  person  the  benefit  of  an  appeal. 

But   it  has   been  objected,  that  as  imprisonment  for  non-pay- 
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meat  of  taxes  may  be  the  consequence  of  this  ordinance,  it  is  there- 
fore bad.     This  will  admit  of  two  satisfactory  answers* 

Under  the  act  of  18th  February  1769^  St.  Laws  508,  commissioners 
were  appointed  for  paring  and  cleansing  the  streets,  who  might  lay 
tixes  for  that  purpose,  and  by  §  15  the  collectors,  in  case  effects 
oottld  not  be  found  sufficient  to  answer  the  arrears  of  taxes  and  charges, 
were  impowered  to  imprison  the  party  delinquent,  under  a  special  war- 
rant of  four  or  more  of  the  said  commissioners.  By  a  subsequent  act 
of  tiiel4th  March  1777,  the  powers  of  the  city  corporation  under  the 
abore  law  of  1769,  were  transferred  to  the  justices  of  the  peace,  the 
corporation  being  dissolved  in  consequence  of  the  revolution ;  but  by  % 
S5  and  86  of  the  act  of  incorporation,  all  the  duties  and  powers  of  the 
city  wardens  and  street  commissioners  were  transferred  to  the  corpof- 
ation.  2  St  Laws  667.  And  this  appears  most  fully  by  the  supple* 
mentary  act  of  2d  April  1790,  §  1,  2  St.  Laws  795.  It  is  admitted 
then,  that  the  general  rule  as  to  by-laws  is,  that  their  penalties  must 
be  levied  by  distress  and  sale  of  goods,  or  recovered  in  actions  of  debt ; 
bat  according  to  1  Salk.  849,  and  12  Mod.  686,  the  penalties  may  by 
CQStom  be  corporal.  Legislative  acts  are  certainly  equal  in  their  ^fem* 
tion  to  any  custom,  and  so  were  resolved  to  be,  in  the  former  casA 
cited,  concerning  the  wooden  buildings. 

Bat  moreover,  notwithstanding  the  assertion  in  1  Com.  Dig.  615, 
a  by-law  may  be  good  in  part  and  void  for  the  rest.  1  Stra.  469.  Say. 
256.  Eyd's  Law  of  Copora.  155.  The  objection  has  been  made  to  the 
ordinance  of  29th  March  1799,  but  if  well  founded,  it  is  only  referable 
to  that  of  9th  March  1797.  And  the  powers  thereby  given  to  the  col- 
lectors to  seise  and  sell,  may  be  good,  though  their  right  to  imprison 
was  even  questionable. 

The  court  were  unanimously  of  opinion,  that  the  ordinance  of  29th 

March  1799,  was  a  valid  one. 

Judgment  for  the  defendants. 
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William  WFadvs  againsiyfxLLUM,  Pabkbr  and  Moosb  Wharton* 

Kew  trial  granted  wherein  a  suit  on  a  note  by  indorsee  agunst  indorsera  the  court  tnb- 
mitt«d  to  the  jury  the  intentiona  of  the  plaintiff  in  discharging  .the  draper    out  of 
<$l28tody  on  a  oa.  fla.  issued  against  him. 

AcnnoK  by  indorsee,  against  the  indorsera  of  a  promissoiy  note. 
The  case  was  this. 

On  the  80th  December  1796,  George  Eddy  drew  a  promifMory  note 
for  $1200,  payable  to  Parker  and  Wharton,  or  their  order,  in  60  days, 
trho  indorsed  the  satxie  to  M'Faden.  The  note  not  being  paid  when 
it  became  dne,  the  present  stdt  Was  bronght  by  the  plaintiff,  and  also 
amother  against  the  drawer,  to  March  term  179T,  on  which  judgment 
Was  obtained  according  to  the  practice  of  the  court  in  September  term 
following.  The  present  cause  was  pat  to  issue  in  September  term 
1797,  by  the  defendants'  pleading  non  assumpseruni  and  payment, 
and  after  one  term  had  intenrened,  was  marked  not  to  be  brought 
forward. 

A  testatum  ca,  sa,  issued  on  the  judgment  against  the  drawer  of 
Korthampton  county,  returnable  to  December  tenrf  1797,  on  which 
tiie  sheriff  returned  ^^  c.  c.  c.  and  the  defendant  discharged  from  the 
es^ecution  by  order  of  the  plaintiff."  The  following  note  was  written 
by  the  plaintiff  to  the  sheriff : 

"  M'Faden  r.  Eddy.     Sir.  I  request  and  desire  that  you  discharge 

the  defendant  on  the  above  mentioned  writ,  he  having  satisfied  me  of 

the  debt,  interest  and  costs.    November  20th,  1797. 

WM.    M^ADEN. 

mm 

To  Henry  Spering,  sheriff  of  Northampton  county." 

Underneath  was  entered,  ^*   Plaintiff  paid  sheriff  45  dollars,  the 
costs." 
On  the  same  20th  November,  Eddy  gave  his  judgnaent  bond  to  the 

plaintiff  for  the  amount  of  the  debt,  interest  and  coses,  payable  in 
four  months ;  on  which  judgment  was  entered  the  following  day  in  the 
county  of  Northampton ;  but  from  the  embarrassed  state  of  Eddy's  af- 
fairs there  was  no  prospect  of  obtaining  the  money  under  the  judg- 
ment. 

The  cause  came  before  the  court  at  different  times,  under  various 
shapes. 

On  the  26th  December  1801,  a  jury  was  sworn  in  it,  when  the  con- 
test was,  whether  as  the  receipt  of  the  20th  November  1797,  preceded  De- 
cember term,  and  it  was  not  then  pleaded /iU25  darrein  contimumcty 
the  same  would  be  received  in  evidence.  On  the  part  of  the  plaintiff  it  was 
contended,  that  as  the  defence  was  grounded  on  strict  law,  the  accept- 
ance of  an  usless  unproductive  bond  from  the  drawer,  the  same  meas- 
ure should  be  dealt  out  to  his  adversary ;  and  if  he  had  foregone 
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his  legal  right  by  omitting  to  plead  the  same  in  due  time,  the  court 
would  not  interpose  in  his  behalf.  The  defendants  insisted,  that  what- 
erer  took  away  the  right  of  action,  though  after  plea  pleaded,  might 
be  giren  in  evidence  on  the  general  issue,  if  the  par^  was  not  bound 
to  plead  it  specially.  Here  the  receipt  not  being  under  seal,  could  not 
be  specially  pleaded  ;  and  any  thing  might  be  giyen  in  evidence,  which 
showed  that  the  plaintiff  had  no  cause  of  action.  3  Burr.  1845.  The 
uiif  orm  sentiments  of  the  court  and  bar,  and  the  liberality  of  practice^^ 
vhick  had  constantly  prevailed  in  Pennsylvania,  operated  strongly  on 
tke  resolutions  in  the  English  books  ;  and  it  was  presumed  that  none 
of  the  profession  meant  to  introduce  a  new  mode  of  practice. 

The  plaintiff's  counsel  frankly  disclaimed  any  such  intention ;  and 
it  was  then  agreed,  that  a  verdict  should  be  given  for  the  plaintiff  for 
|lS64ff  0,  subject  to  che  opinion  of  the  court  on  this  question,  wheth- 
er the  discharge  and  reciept  (  before  stated,)  given  by  the  plaintiff  to 
George  Eddy,  could  be  given  in  evidence  under  the  pleadings  and  issue 
in  this  case  ?  It  was  admitted,  that  the  defendants'  counsel,  as  soon  as 
he  knew  of  the  discharge  of  the  drawer  from  execution,  communicated 
it  to  the'^plaintiff's  counsel,  who  once  marked  the  cause,  or  ordered  it 
to  be  marked,  not  to  be  brought  forward ;  but  whether  this  communi- 
cation was  before  or  after  December  term  1797,  the  defendants'  coun- 
sel does  not  recollect ;  but  the  plaintiff's  counsel  affirms  positively,  that 
it  was  after  December  term  1797,  and  he  revoked  the  order  not  to  be 
brought  forward,  soon  after  it  was  made,  and  ordered  the  cause  to  be 
marked  for  trial.  It  was  also  admitted,  that  the  plaintiff  received  no 
money  upon  giving  the  discharge  and  receipt  as  above  stated  to  George 
Eddy,  but  took  a  bond  and  warrant  of  attorney  from  him,  upon  which 
jadgment  was  entered  up  in  Northampton  county,  and  binds  the  lands 
which  George  Eddy  has  there,  if  any  he  has.  And  if  the  court  shall 
be  of  opinion,  that  the  discharge  could  not  be>given  in  evidence,  it  was 
agreed,  that  judgment  should  be  entered  for  the  plaintiff;  but  if  other- 
wise, then  the  verdict  to  be  taken  off,  and  judgment  entered  for  the 
defendants. 

On  the  28  th  December  1802,  the  question  came  on  to  be  argued  be* 
fore  the  court,  and  after  some  progress  made  therein,,  it  was  insinuated, 
that  if  the  plaintiff  recovered,  it  must  b0  Qwi&g  to  the  default  of  the 
adverse  counsel,  which  had  arisen  from  the  acts  of  the  plaintiff's 
eounael,  whereupon  the  plaintiff's  counsel  readily  agreed  to  postpone  the 
argoment,  and  to  try  the  cause  again  ox^  the  following  "terms  : 
.  it  was  agreed,  th^t  the  defendants  should  be  permitted  to  enter  at 

Vol.  m.  82 
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this  time,  a  pleapm^  darrein  continuance ^  with  like  effect  as  if  it  had 
been  entered  at  the  day  given  for  their  next  appearance  after  the  new 
matter  oconred.  It  was  farther  agreed,  that  the  plaintiff  should  be 
allowed  to  give  evidence  of  all  facts  and  circumstances,  to  show  that 
the  new  matter  pleaded^  ought  not  to  operate  as  a  discharge  of  the  de- 
fendants ;  and  that  the  defendants  be  allowed  to  giro  eridence  of  all 
facts  and  circumstances  to  repel  such  evidence  on  the  part  of  the  plain* 
tiff,  and  to  show  that  such  matter  ought  to  operate  as  a  discharge  of 
the  defendants,  and  that  the  plaintiff  has  received  actual  value  or  se- 
curitjr  from  the  drawer.  And  that  it  be  admitted,  that  notice  in  due 
form  of  law  was  given  to  the  defendants  by  the  plaintiff,  of  the  non- 
payment of  the  note  on  which  the  suit  is  founded. 

Under  this  agreement^  the  defendants  on  the  26th  February  1808, 
entered  the  plea  of  payment  puis  darrein  caniimiance^  with  leave 
to  give  the  special  matters  in  evidence,  and  relinquished  all  former 
pleas.    The  plaintiff  replied  non  solveruni  and  issue. 

On  the  8d  March  1808,  at  Nisi  Prius  before  Shippen,  0.  J.  Smith 
and  Brackenridge,  Justices,  the  cause  came  on  again  for  » trial,  when 
after  a  full  discussion  of  the  questions  of  law  on  both  sides,  the  Chief 
Justice  charged  the  jury  to  the  following  effect : 

The  indoiser  of  a  promissory  note  is  equally  liable  with  the  drawer, 
and  he  is  fixed  after  due  notice,  unless  an  actual  satisfaction  has  been 
received.  Whether  there  has  been  such  satisfaction  is  the  point  to 
be  tried. 

The  taking  of  the  drawer  in  execution  and  discharging  him  by  the 
indorsee,  will  in  general  exonerate  the  indorsers  of  a  note,  but  not  the 
mere  acceptance  of  a  bond  from  him.  Here  the  defendants  rely  on 
the  words  of  the  discharge.  The  expressions  are  strong,  and  taken 
by  themselves,  independent  of  the  other  proof,  would  indicate  that  the 
debts,  interest  and  costs  were  fully  paid.  The  drawer  might  have  con- 
vinced the  indorsee,  that  he  was  perfectly  safe,  in  relying  upon  him 
alone.  If  his  goods  or  lands  had  been  levied  on  to  the  amount  of  the 
debt,  the  indorsers  would  hare  been  discharged  clearly.  So  if  the  in- 
dorsee had  done  any  act,  whereby  the  indorsers  would  be  led  to  believe 
naturally,  that  they  were  discharged,  and  had  thereby  been  lulled  into 
a  fancied  security.  The  true  question  rests  on  the  party's  intentions 
at  the  time.  It  is  possible,  that  the  plaintiff  might  have  depended  more 
on  the  solvency  of  Eddy,  than  of  the  defendants ;  but  if  the  latter  had 
not  teen  his  discharge,  they  might  possibly  have  taken  effectual  meas 
ures  against  the  drawer.  It  is  however  contended  here,  that  the  in* 
dorsee  only  intended  to  discharge  the  drawer  and  not  the  h 
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This  is  a  matter  of  f aet  to  be  de<»ded  by  the  jury,  whether  the  plaintiff 
relied  solej  on  the  bond  and  judgment  of  Eddy.  If  they  should  be 
of  opinion,  that  the  discharge  iras  confined  to  Eddy,  then  the  plaintiff 
ii  entitled  to  recorer ;  otherwise  not.  For  the  bond  may  be  a  satisf  ac- 
tion, if  it  was  so  intended,  diough  no  money  was  paid  to  the  plaintiff* 

The  jury  foand  a  verdict  for  the  plaintiff  for  $1651. 

And  now  22d  March  1803,  a  new  trial  was  moved  for  by  the  deCen* 
dsQta'  ooansel,  on  the  groand  of  the  court's  misdirection  to  the  jury. 
They  should  hare  been  told  the  operation  of  the  law  under  all  the  facts 
and  drcomstances  combined.  The  intention  of  the  indorsee,  to  dis- 
charge either  drawer  or  indorsers,  should  not  have  been  submitted  to 
them  to  decide  on. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public 
justice,  should  be  to  give  public  satisfaction.  8  BI.  Com.  890.  2  Term 
Bep.  120.  It  is  confidently  believed,  should  the  court  be  convinced 
on  more  minute  reflection  that  they  have  erred,  they  will  say  so  with- 
out hesitation. 

The  agreement  under  which  the  cause  was  tried,  has  been  relied  on 
by  our  adversaries.  But  it  cannot  be  inferred  from  thence,  that  the 
intention  of  the  parties  was  to  be  left  to  the  jury,  or  that  the  rules  of 
eridenee  were  to  be  relaxed  in  the  smallest  particular.  Neither  side 
is  precluded  thereby  from  taking  a  bill  of  exceptions,  or  moving  for  a 
new  trial.  Let  the  intentions  of  the  plaintiff  be  what  they  might,  we 
are  now  concluded  by  the  verdict  on  that  head.  But  we  are  at  liBer^ 
to  contend,  that  his  intentions  cannot  operate  on  the  present  question ; 
and  if  the  drawer  of  the  note  was  discharged  by  the  act  of  the  indorsee, 
under  aU  the  circumstances  of  the  case,  that  it  will  avail  the  indorsers* 
They  gauranteed  payment  sub  modo ;  but  if  the  holder  destroyed  or 
even  delayed  their  remedy  against  the  drawer,  they  are  discharged. 
They  could  not  be  supposed  to  surrender  ikevc  legal  rights  by  the 
agreement. 

Where  the  defendant  was  taken  on  a  ca.  sa.  and  discharged  by  the 
^untiff's  consent,  he  is  not  liable  to  any  new  execution,  nor  to  an 
aeti<Hi  on  the  judgment.  4  Burr.  2482.  If  the  plaintiff  consent  to 
discharge  one  of  several  defendants  taken  on  a  joint  ca.  sa.  he  cannot 
afterwards  retake  him,  or  any  of  the  others.  6  T.  B.  525.  Where 
a  party  is  taken  on  aca.  sa.  it  is  the  same  thing  as  if  he  had  paid 
the  money.  8  Wils.  14.  It  is  a  satisfaction  in  law.  Ambl.  79.  7  T.  R* 
421.  Here  it  is  admitted,  that  Eddy  was  discharged ;  but  it  is  objected, 
that  this  does  not  discharge  the  defendants.  We  agree,  that  merely 
taking  him  in  execution  does  not  discharge  them,  and  that  while  the 
plaintiff  remained  passive,  it  was  no  payment,  either  as  to  him  or  third 
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persons.  Bat  an  ezecntor  discharging  one  in  execution,  shall  be  ac- 
counted  in  law  assets,  as  money  received.  Hob.  59. 
.  Acceptance  of  a  less  sum  in  satisfication  is  a  discharge  of  the  pre? 
vious  debt.  1  Stra.  691.  So  of  a  bond.  Noj.  140.  And  where  aa 
indorsee  accepts  of  a  bond  from  the  drawer  of  a  bill  of  exchange,  it 
will  be  a  bar  to  any  action  which  may  be  brought  against  the  indorsen, 
8  Mod.  87.  It  is  not  insinuated,  that  the  bond  taken  will  extinguish 
the  judgment  in  this  court  against  the  drawer,  but  that  his  release  from 
the  custody  of  the  sheriff  and  the  terms  of  plaintiff's  note  to  the  sheriff 
operate  as  a  complete  satisfaction  ;  and  the  cases  show,  what  eaonot 
be  denied,  that  the  acts  of  the  holder  may  exonerate  the  indorser.  1 
Pall.  254-5.  Though  nothing  but  an  express  declaration  by  the 
holder  of  a  bill  will  discharge  the  acceptor,  it  is  otherwise  as  to  the 
indorsers.  Doug.  249.  (2d  edit. )  And  it  will  be  observed,  that  in 
Ellis  V.  Gallindo,  76.  250,  the  question  of  intention  arising  out  of 
the  circumstances,  which  the  court  on  the  motion  for  a  new  trial  thought 
should  have  been,  left  to  the  jury,  was  in  the  case  of  an  acceptor  and 
not  of  an  indorser. 

The  indorsee  of  a  promissory  note,  seeing  the  hand- writing  of  the 
indorser,  need  not  examine  that  of  the  drawer.  He  sometimes  looks 
to  the  credit  of  each.  All  are  presumed  to  know  the  law  and  to  tmst 
to  it.  The  indorser  is  not  even  a  surety  until  fixed  by  notice,  and 
then  is  a  mere  favoured  surety.  He  is  bound  contingently,  bat  a 
surety  is  bound  in  the  first  stage  of  the  transaction.  Where  an  obligee 
in  a  bond  with  a  surety,  without  communication  with  the  surety,  took 
notes  from  the  principal,  and  gave  futher  time,  the  surely  was  dis- 
charged. 2  Yes.  jr.  540.  2  Bro.  Gha.  Ca.  579.  Upon  a  joint  and 
several  bond,  each  obligor  is  a  principal  at  law ;  but  equity  makes  a 
wide  difference,  as  justice  requires,  between  principals  and  sureties^ 
Where  any  act  has  been  done  by  the  obligee,  that  may  injure  the 
surety,  the  court  is  very  glad  to  lay  hold  of  it,  in  favor  of  the  surety. 
4  Yes.  jr.  833.  The  indorser  of  a  bill  is  fixed  by  notice,  and  Lord 
Chief  Justice  Eyre  argues  on  it.  Giving  a  new  credit  to  the  acceptor 
before  noting  and  protesting  for  non-payment,  will  discharge  the  accep- 
tor. 1  Bos.  and  Pull.  655.  The  holder  is  not  bound  to  sue  the  ao- 
ceptor  after  protest  for  non-payment  and  notice  to  the  drawer,  and 
may  forbear  to  su^  him,  after  his  right  to  sue  the  drawer  has  attached. 
Ibid.  So  here.  The  plaintiff  was  under  no  necessity  of  sueing  Eddy, 
but  might  have  sued  the  defendants  alone.  He  has,  however,  pro- 
ceeded to  judgment  and  execution  against  the  former,  and  has  dis- 
charged the  latter  by  entering  into  a  new  engagement  with  him^ 
and    giving    him  .  a    new    credit   of   four,  months,    without    their 
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OMuent  or  parti^pation.  Doing  of  this  after  judgment  can  make  no 
difference.  The  judgment  was  annihilated  bj  taking  Eddy's  body  in 
execntion  and  his  snbseqaent  enlargement. 

^  The  aathority  of  Hayling  v.  MuUhall,  2  BI.  Rep  1285,  was  mach 
nlied  on  at  the  trial  by  the  plaintiff's  coansel.  It  is  there  held, 
(vide  2  Bos.  and  Pull.  62,)  that  a  bill  holder  may  sue  a  subsequent 
indorser,  notwithstanding  he  has  ineffectually  taken  in  execution  the 
body  of  a  prior  indorser  and  afterwards  set  him  at  liberty  on  a  letter 
of  license ;  and  according  to  Blackstone,  J.  taking  the  body  in  execu- 
tion by  a  ca.  sa.  only  operates  as  a  discharge  to  the  identical  person 
80  imprisoned.  Lord  Mansfield,  speaking  of  these  reports,  says 
&ey  are  not  very  accurate.  We  must  not  always  rely  on  the  words 
of  reports,  though  under  great  names.  Doug.  98.  (2d  edit  note.) 
Besides,  the  principles  of  the  case  are  contradicted  in  2  Yes.  jr.  540. 
There  the  party  was  discharged  on  a  letter  of  license,  so  that  the  debt 
continued.  Here  the  plaintiff  acknowledged  that  he  was  was  satisfied 
the  debt,  interest  and  costs,  and  the  judgment  was  thereby  extinguish- 
ed. We  are  not  left  at  liberty  to  consider  whether  the  thing  given  and 
received  in  satisfaction,  turned  nor  to  be  so  good  as  it  as  then  culcu* 
lated  upon  by  both  parties. 

Since  the  trial  we  have  been  fortunate  enough  to  discover  two  cases^ 
&e  principles  whereof  apply  directly  to  the  questions  before  the  court. 
The  first  is  exparte  Smith,  in  the  matter  of  Lewis  and  Potter,  8  Bro. 
Cha.  Ca.  1.  There  the  indorser  of  a  bill  of  exchange  became  bank- 
rupt, and  the  holder  proved  the  amount  of  his  bill  under  his  commis- 
lion,  and  afterwards  compounded  it  and  discharged  the  acceptor  with- 
out notice  to  the  assignees  of  the  indorser  ;  and  he  was  held  thereby 
to  discharge  also  the  indorser's  estate,  and  the  proof  of  his  debt  was 
expunged.  Lord  Chancellor  Thurlow  says,  that  the  doctrine  of  no- 
tice, which  holds  among  solvent  persons,  does  not  apply  as  between 
bankrupt  estates,  and  argues  on  the  ground  of  the  indorser  being 
fixed.  If  notice  was  necessary,  and  not  given,  the  indorser  would 
certainly  be  discharged.  He  was  well  satisfied  that  the  creditor  had 
made  the  best  terms  he  could  with  the  drawer  of  the  note,  and  that 
the  justice  of  the  particular  case  was  with  him ;  but  he  thought  in 
point  of  precedent  it  might  be  dangerous  to  say,  that  after  such  an 
acquittal,  the  holder  may  resort  to  the  indorser's  estate.  Though  the 
holder  did  the  best  he  could  against  the  drawer,  this  shall  not  avail 
hun  as  against  the  indorser.  He  shall  not  favour  the  former  at  the 
expense  of  the  latter. 

The  next  case  in  English  v.  Darley.  2  Bos.  and  Pull.  61 .  There 
the  mdorsee  of  a  bill  prosecuted  the  acceptor  to  judgment  and  execu- 
tion, and  having  received  part  to  his  bond  for  the  remainder,  except- 
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ing  only  a  nominal  sum,  payable  by  instalmeniSy  and  he  was  held  to 
be  precluded  from  proceeding  against  the  indorser.  The  plaintilPs 
counsel  insisted  that  each  of  the  parties  to  the  bill  were  as  co-suretieiy 
and  tbbt  nothing  short  of  actual  payment  by  one  of  them  should  be 
considered  as  a  satisfaction  in  an  action  against  any  of  the  otheri, 
and  relied  on  the  cases  in  2  Bl.  Bep.  1285  and  4  Term  Bep*  82S, 
cited  on  the  present  triaL  But  Lord  Chief  Justice  Bldon  delivered 
the  opinion  of  the  court,  that  as  long  as  the  holder  is  passiye,  all  Us 
remedies  remain ;  and  if  any  of  the  parties  be  discharged  by  Uieaot  of 
law,  that  operation  of  law  shall  not  prejudice  the  holder.  If  he  suss 
a  prior  indorser  first  and  discharges  him  from  execution,  it  will  afford 
a  sufficient  objection  to  an  action  against  a  subsequent  indorser,  and 
the  liability  of  the  indorser  is  yaried  by  the  act  of  the  holder. 

It  is  apprehended  that  these  resolutions  meet  precisely  the  case  be* 
fore  the  court.  The  maxim,  8ic  uiere  $uOj  ui  alienum  non  imdas 
is  strictly  applicable  to  the  legal  question.  But  the  plaintiff's  doctrine 
prostrates  the  remedy  of  an  indorser  against  the  drawer  of  a  note  and 
prior  indorsers.  The  court  are  called  on  to  settle  a  great  mercantile 
point.  It  is  presumed  this  will  not  be  done  upon  what  is  called  jus- 
tice in  the  abstract,  but  that  the  court  will  persue  that  equity  which  is 
interwoven  with  our  syst^  of  judicial  polity,  and  depends  on  princi- 
ple as  well  as  precedent; 

The  arguments  of  the  plaintiff's  counsel  were  in  substance  as  follow : 

It  has  been  said  with  much  reason,  that  we  rely  on  the  true  spirit 

of  the  agreement  of  counsel,  under  which  this  suit  was  tried.  The 
circumstances  which  gave  rise  to  it  must  not  be  forgotten.     It  cannot 

have  escaped  llie  recollection  of  the  court,  that  in  the  two  first  instan- 
ces, wherein  the  parties  presented  themselves  before  them,  the  plain* 
tiff's  counsel  insisted,  that  the  discharge  on  the  ea.  sa.  and  their 
client's  directions  to  the  sheriff  of  Northampton  county,  could  not  be 
received  in  evidence,  not  having  been  pleaded  since  the  last  contin- 
uance. When  by  our  agreement  of  the  28th  December  1802,  we  dis* 
armed  ourselves  of  our  matter  of  law,  we  naturally  must  have  expect* 
ed  reciprocity.  Our  object  was  to  guard  against  the  conclusiveness 
of  the  written  papers,  and  yet  our  adversaries  now  insist  on  it  What 
do  we  get  in  return  for  our  concession,  unless  ths  intention  of  the 
plaintiff  was  fairly  to  be  submitted  to  the  jury  ?  On  this  ground  the 
trial  proceeded,  and  the  counsel  on  each  side  cited  Dingwall  v.  Dun* 
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itir^Doag.  347,  2d  ed.»  and  EUis  y.  Qallindo,  ib.  860  (note)  wd 
applied  them  as  it  best  suited  their  purposes.  We  contended,  thai 
it  vas  a  question  of  intention  arising  eat  of  the  circuiyistaneeSt  and 
diat  what  was  done  against  the  drawer  did  not  neoessarilj  discharge 
tlie  iadorsers.  The  Cheif  Justice  expressed  the  same  ideas  of  the 
tgreement  in  his  charge  to  the  jury. 

The  law  of  merchants  is  founded  on  plain  sound  reason,  disentangel- 
ed  from  legal  jargon.  It  is  a  general  rule,  that  all  the  parties  to  a 
note  or  bill  are  liable  to  the  holder  till  actual  payment,  but  like  other 
general  rules  it  is  subject  to  exceptions.  It  lies  on  the  defendants  to 
repel  the  demand  of  the  plaintiff. 

We  conceded*  on  the  trial,  that  if  the  plaintiff  had  been  guilty  of 
aoj  laches  before  notice,  or  had  giyen  furdier  time  to  the  drawer,  the 
indorsem  would  be  discharged;  that  the  discharge  of  one  of  two  more 
point  debtors  is  a  discharge  of  all ;  and  that  a  discharge  on  a  ea.  sa, 
by  a  plaintiff  puts  an  end  to  all  remedy  against  the  person  of  the 
same  defendant.  On  joint  and  sereral  obligations,  it  there  is  a  joint 
suit,  the  plaintiff  cannot  hare  several  executions  ;  but  it  is  otherwise 
if  they  are  sued  severally.  Hob.  59,  60,  61. 

When  this  note  became  due,  the  indorsers  became  absolutely  respon- 
sible for  the  money  of  receiving  notice  that  the  drawer  had  not  paid  it. 
They  then  ceased  to  be  conditional  sureties,  and  were  bound  to  take 
it  up.  When  it  was  indorsed  it  resembled  a  bill  of  exchange,  the 
drawer  representing  the  accepter  in  the  latter  case.  Kyd.  on  Bills 
22.  And  nothing  will  discharge  the  indorser  but  the  absolute  pay* 
ment  of  the  money.  lb.  72.  The  indorsee  does  not  trust  to  the  credit 
of  the  drawer  of  a  bill.  ift.  110.  The  plaintiff  therefore  having  con- 
fided in  the  solvency  of  the  defendants,  when  he  paid  his  money,  may 
well  look  to  them,  if  even  the  hand- writing  of  the  drawer  was  forged. 
Here  the  notice  of  non-payments  of  the  note  is  admitted  to  have  been 
duly  given  to  the  defendants.  If  the  indorsee  gives  credit  to  the  draw* 
er  without  notice  to  the  indorser,  it  will  discharge  him.  Bull.  275. 
Bat  though  forbearance  before  protest  and  notice  is  a  discharge 
yet  after  such  notice  no  laches  can  be  imputed  to  the  drawer.  1  Bos. 
and  Pull.  655,  already  cited.  Notwithstanding  what  the  Cheif  Jus* 
tioe  is  made  to  say,  in  8  Mod.  87,  respecting  the  indorsee  of  a  bill 
of  exchange  excepting  a  bond  from  the  drawer,  and  thereby  barring 
hie  remedy  against  the  indorsers,  it  appears  by  a  report  of  the  same 
esse,  in  2  Show.  494, 508,  that  the  Oheif  Justice  was  absent  At  the 
aost,  if  the  opinion  was  delivered,  it  was  extra-judicial,  and  little 
Wttght  cao  be  attached  to  it.  1  Burr*  8.  8  Burr*  1 180*  4  Burr* 
2068. 
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^  Th^  indoTser  of  a  note  ki  nof  discharged  wiihoat  actaal  pa^fment, 

antil  fliere  is'  some  neglect  or  default  in  the  indofsee.     1  Wils.  4T. 

The  plaintiff  has  been  guilty  of  neither.    If  he  had  not  proceeded  to 

execution  against  the  drawer,  he  would  have  been  censured  for  endea?- 

ouring  to  throw  the  whole  burthen  on  the  indorsers.    And  now  ow 

best  efforts  in  their  favour  are  made  a  ground  of  defence.    In  taking 

the  bond  the  plaintiff  must  be  considered  as  agent,  for  those  liable  to 
pay. 

The  casein  3  Wils.  18, 14,  is  well  explained  in,Tidd.  768,  Lend,  ed., 
412,  Dublin  ed.;  a  ca.  5a.  is  quoad  the  defendant  considered  in  law 
a  satisfaction  oE  the  debt,  but  is  no  satisfaction,  so  as  to  bar  the  plain- 
tiff from  taking  out  execution  against  other  persons,  liable  to  die 
same  debt  or  damages.  Hob.  59.  It  will  not  be  pretended,  that  the 
bond  or  the  judgment  entered  under  it,  could  be  pleaded  in  bar  of  the 
former  judgment.    1  Dall.  428. 

In  the  late  discovered  authorities,  the  case  e;r  jvar/e  Smith  depended 
on  the  indorsees  accepting  the  proposition  of  the  drawer  of  the  note 
to  pay  155.  in  the  pound  to  all  his  creditors,  receiving  the  same,  and 
giving  a  full  discharge  to  the  drawer  for  the  amount  of  his  note,  with- 
out the  consent  or  privity  of  the  assignees  of  the  indorsers  who  were 
bankrupts.  The  Lord  Chancellor  thought  that  suoh^a  proceeding  would 
})e  open  to  fraud,  by  favouring  an  acceptor  at  the  expense  of  an  in- 
dorserby  an  improper  composition.  And  in  English  v.  Darley,  the  in- 
dorsee of  the  bill  after  proceeding  to  execution  against  the  acceptor, 
though  he  had  sufficient  to  answer  the  same,  received  a  part  of  his  de- 
mand and^took  security  for  the  remainder,  which  was  an  act  highly  injuri- 
ous to  the  indorser.  Those  authorities  therefore  are  clearly  distinguish- 
able from  the  case  now  under  consideration.  It  is  true,  in  the  latter 
case.  Lord  Eldon  censures  the  marginal  abstract  of  Hayling  v.  Mulhall, 
in  2B1.  Rep.  1285^  as  incorrect,  but  finds  no  fault  with  the  report  it- 
self.  It  therefore  stands  uncontradicted,  notwithstanding  the  sugges- 
tions of  the  defendant's  counsel,  and  moreover  has  been  transcibed  and 
adopted  by  Kyd,  Baley,  Lovelass,  and  theeditors  of  the  Supplement 
to  Bacon's  Abridgment.  In  4  Term  Rep.  825,  Ld.  Eenyon  says,  that 
taking  the  body  of  an  acceptor  of  a  bill  in  execution,  is  no  satisfaction 
of  the  debt  as  between  others,  than  the  holder ;  and  that  it  was  a  mtfe, 
formal  satisf action  even  to  the  holder,  not  like  actual  payment. 

The  equi^  of  this  case  has  been  fully  accomplished  by  the  ver- 
dict ;  the  defendants  have  received  the  plaintiff's  money,  and  were 
bound  to  .pay  the .  note  on  receiving  notice  of  the  drawer's  de- 
fault    The  court  will  not  grant   a  new  trial  on  the  ground  of 
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mi8&«Gtion  in  point  of  law,  if  they  Bee  that  justice  has  been  done  be- 
tween the  parties.  2  Term  Bep.  4.  Everj  thing  will  be  presumed 
io  favor  of  the  verdict,  and  if  it  be  consistent  with  the  josticey  con- 
Kience  and  equity  of  the  case,  they  will  not  set  it  aside.  4  Term  Bep. 
648. 

Shippen,  C.  J.  delived  the  opinion  of  the  court,  The  argument  has 
been  conducted  with  great  ability,  and  the  matters  of  law  hare  beeUr 
much  better  considered  than  at  the  trial.  We  deem  it  no  dishonor  to 
Bay,  that  independent  of  the  argument,  we  now  think,  that  the  intentions 
of  the  plaintiff  should  not  have  been  submitted  to  the  jury,  whether  at 
the  time  of  the  discharge  of  Eddy  he  relied  on  the  defendants.  We 
are  not  however  satisfied  about  the  true  construction  of  the  argument; 
and  as  it  has  made  different  impressions  on  the  minds  of  honorable  coun- 
sel, we  decline  giving  any  opinion  on  it  for  the  present,  and  think  the 
same  should  be  more  fully  considered.  In  the  mean- while,  we  award  a 
new  trial  without  costs. 

Messrs.  Ingersoll  and  Dallas,  pro  quer. 

Messrs.  E.  Tilghman  and  Hallowel^  pro  d^^  ^ 
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AT  A  CIRCUIT  COUKT,  AT  LANCASTER,  APRIL  1808. 

COBAMi  YEATSS  AND  SIOTH,  JUSTICBS. 


>»•»»' 


Jacob  Fox  against  Evan  Evakb. 

Issue  to  try  the  TtHdity  of.  a  wilL  Two  oat  of  three  subseribingf  witaeeses  prove  it 
and  no  evidence  is  given  of  the  hand-writing  of  the  third  who  is  absent  ont  of  the 
state.  The  declarations  of  such  third  person  that  the  testatrix  was  insane  shall  not 
be  received. 

This  was  a  feigned  issue  from  the  register's  court,  to  try  die  validity 
of  the  last  will  of  Mary  Eyans. 

The  will  was  subscribed  by  three  witnesses,  and  two  of  them  duly 
proTed  its  execution,  and  the  sanity  of  the  testatrix.  The  third  witness, 
Willian  Spence,  had  left  the  state  and  removed  to  Virginia. 

Mr.  Hopkins  for  the  defendant,  offered  a  witness,  to  prove  the  dec- 
larations of  this  Spence,  that  the  testatrix  was  absolutely  childish  when 
she  made  her  will,  her  mental  faculties  being  quite  destroyed  by  old 
age.  His  signature  adds  validity  to  the  instrument,  and  therfore  what 
he  has  been  heard  to  say  shall  be  received  in  evidence  to  counter-act 
his  subscription. 

Mr.  Montgomery  for  the  plaintiff,  remarked,  that  wills  had  been 
established,  though  the  subscribing  witnesses  had  sworn  to  the  insanity 
of  the  testator,  and  instanced  Lowe  v.  JoUiffe.  1  Bl.  Rep.  865.  And 
Mr.  Justice  Yeates  has  observed,  that  a  witness  ought  not  to  be  ad« 
mitted  to  give  evidence  against  his  own  attestation  of  a  will.  4  Burr. 
2225. 

By  the  court.  The  evidence  might  be  offered  with  a  much  better  pros* 
pect  of  success,  if  this  was  a  bill  brought  to  establiah  a  will  of  lands  in 
England,  where  three  witnesses  are  necessary  byHhe  statute  of  frauds  and 
perjuries.  There  the  rule  is,  that  all  the  witnesses,  if  living,  must  be 
examined.  1  Yez.  177.  1  Wils.  ^16.  Where  one  of  the  witnesses 
has  gone  beyond  sea,  a  commission  issues  to  examine  him,  and  the  same 
credit  is  not  given  to  his  hand-writing  as  if  dead.  8  Yez.  460.  Where 
the  witnesses  are  dead,  theur  hands  may  be  proved.  Bull.  266.  In 
one  case  indeed,  Olymer's  lessee  d.  Littler  et  al.  hear  say  evi- 
dence was  received,  that  William  Medlicott  acknowledged  he  had 
forged  the  will  in  question*  But  that  rested  on  the  peculiar  cir- 
cumstances of  the  case,  and  the  court  said  no  general  rule  could 
be  drawn  from  it.    1  BL  Bep.  849.    Medlicott  being  dead  at  the 
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tnalj  kis  hand-writing  to  the  will  or  instmrnent  of  1745  was  proyed, 
which  contained  &  disposition  of  the  premises  to  his  wife  in  fee.  8  Burt. 
1247.  If  he  had  been  living,  lie  must  have  been  called  to  prove  the 
instrument,  and  the  hearsay  testimony  went  not  to  give  evidence  of  the 
forgery,  but  to  impeach  the  credit  of  Medlicott,  in  the  same  manner  as 
if  he  had  been  alive  and  examined  ;  and  besides^  it  came  out  on  the  cross 
ttamination  of  the  adverse  party.  lb.  1266. 

But  in  the  present  instance  no  testimony  has  been  offered  respecting 
ihe  hand  writing  of  Spence.  Nor  did  the  same  become  necessary  by 
oor  laws,  which  provide  that  a  will  respecting  lands  may  be  proved  by 
two  witnesses.  In  deed  personalty  alone  is  disposed  of  by  this  will. 
The  will  in  question  therefore  derives  no  validity  from  the  subscription 
of  Spence ;  and  if  he  has  made  any  declarations  concerning  the  state 
of  mind  of  the  testratrix,  they  cannot  be  admitted  according  to  our 
Qnited  opinions.  However  we  will  agree  to  receive  the  evidence,  sub-» 
ject  to  the  terms  of  a  new  trial  being  awarded,  in  case  of  a  verdict  be* 
ing  found  for  the  defendant,  without  costs,  provided  we  shall  adhere  to 
our  present  opinion,  with  the  benefit  of  appeal  to  either  parQr  in  bank. 

The  defendant's  counsel  then  waived  the  testimony,  and  the  jury  af-* 
ter  a  full  hearing  established  the  will. 


—^ 


Christiana  Evans  against  Joshua  Evans,  jun. 

Fane  living  separate  from  iNkron,  executes  a  release  to  him  of  her  right  of  dower  in  con^ 
^deration  of  a  certain  sum  being  secured  to  her  annually  for  life,  and  after  his  death 
for  eight  years  receives  the  same,  the  jury  may  presume  from  these  drcumstances  a 

re-deUvery  of  the  deed  by  her. 

« 

DowBB  of  180  acres  of  land  in  Salisbury  township. 

The  tenant  pleaded  three  pleas.  .1st.  A  release.  2d.  A  jointure 
during  coverture,  accepted  and  agreed  to  after  her  husband's  death. 
Sd.  An  agreement  between  the  demandant  and  Amos  Evans,  her  late 
husband,  to  live  separate  and  apart  from  him,  on  a  separate  maintenance 
of  15/.  per  annum,  settled  on  and  secured  to  her,  by  him.  The  de« 
mandant  in  her  replication  negatived  these  pleas,  adding  coverture  to 
each ;  on  which  issues  were  joined. 

It  appeared  in  evidence,  that  for  some  years  before  the  death  of  the 
demandant's  husband,  which  took  place  in  January  1796,  much  family 
tmeasiness  subsisted  between  them,  on  account  of  an  unfortunate  con* 
nection  he  had  formed  with  another  woman,  by  whom  he  had  children. 
That  this  ended  in  a  separation,  and  on  his  sale  of  another  tract  of  land, 
die  joined  with  him  in  a  conveyance  to  the  purohasen,  who  gave  a  bond 
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to  her  two  brothcES  on  the  Ist  June  1792,  in  the  penalty  of  200/,  to 
secitfe  to  them,  ihe  annual  payment  of  15/.  daring  her  life,  for  her  use ; 
and  that  she  on  the  same  day,  by  an  instmment  reciting  the  prorision 
which  had  been  made  for  her,  released  to  her  husband  and  his  heirs,  all 
her  right  and  title  of  dower,  which  was  duly  acknowledged  before  her 
brother,  a  justice  of  the  peace,  who  transacted  her  business  for  her* 
The  lands  in  question  were  of  little  value,  and  would  not  rent  for  mors 
than  51.  per  year.  The  annual  proFision  of  16/.  had  been  regularly 
paid  to  the  demandant  daring  her  husband's  life,  and  she  had  receiye4 
it  for  eight  years  after  his  death,  up  to  the  present  month  of  April 
1808. 

The  counsel  on  each  side  submitted  the  cause  to  the  direction  of  tin 
CM)urt ;  who  were  clearly  of  opinion  that  the  release  extended  to  all  tha 
lands,  by  the  express  terms  diereof .  The  instrument  during  marriage 
would  not  be  good  at  law,  which  considers  baron  and  feme  as  one  per* 
son,  with  the  same  interests.  But  the  circumstances  of  the  demandant's 
frequent  acts  in  receiving  her  annual  provision  of  15/.  formed  a  mass  ^ 
of  evideoce,  after  the  death  of  her  husband,  from  which  the  jury  might 
presume  a  re-delivery  of  the  release,  which  would  be  binding  on  her« 
Gowp.  201.  Loft.  763.  Doug.  53,  note  7.  Indeed  it  was  of  moment 
that  it  should  be  so  considered,  so  far  as  respected  the  interest  of  the 
widow.  For  if  the  release  was  declared  to  be  invalid,  the  consideration 
of  the  bond  would  fail,  and^  she  might  be  reduced  to  take  her  one  third 
part  of  5/.  the  rent  of  the  lands  in  question,  and  forfeit  her  right  to  the 
15/.  per  annum. 

The  jury  readily  found  a  verdict  for  the  tenant. 

Mr.  Montgomery  for  the  demandant. 
Mr.  Hopkins  for  the  tenant. 


*»•#!• 


John  Heksh  againtt  Jacob  RmowALT. 

In  Slander,  it  i»  sufBotont  if  the  substantial  slanderous  words  are  Uid  and  proTed. 

If.one  assert  a  slander  generally,  without  adding  who  told  it  to  him,  it  is  actiooable;  aad 
OTon  then,  it  must  be  such  a  report,  as  will  induce  a  reasonable  beliefl  If  no  special 
damage  is  laid,  proof  of  particular  damages  will  not  be  receiTed. 

Slander.  Words  of  homicide,  and  that  die  plaintiff  was  in  Totk 
gaol  on  that  account.  Plea  non  cut.  with  liberty  to  give  the  spedsl 
matters  in  evidence. 

.    It  appeared,  that  a  very  injurious  report,  without  the  smallest 
^und  of  suspicion,  had  boen  circulated  respecting  the  plaiotiff, 
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who  possesaed  an  irreproachable  character.  Five  or  six  persons  had 
spokea  of  ity  before  the  defendant  nttered  the  sapposed  slanderous 
words.  The  defendant  afterwards  mentioned  the  matter  at  a  public 
nm,  and  said  he  heard  it  from  two  persons,  whose  names  he  mentioned. 
Be  prodaced  one  of  them  at  the  trial,  verified  his  assertion.  There 
was  no  ill  will  between  the  parties.  He  appeared  concerned  on  hear* 
mg  the  news,  and  was  not  desirous  of  spreading  it. 

The  defendant's  counsel  objected,  that  all  the  words  spoken  by  the 
defendant  had  not  been  laid  in  the  declaration.  They  contended  that 
if  one  related  particulars  of  another,  which  were  slancftrous  in  them* 
aelvee,  and  mentioned  at  the  time  that  he  had  it  from  the  relation  of  a 
person,  whom  he  named,  and  such  person  in  fact  did  tell  him  so,  the 
same  might  be  pleaded  in  bar  of  the  action,  according  to  the  authority 
of  Davis  V.  Lewis  in  7  Term  Rep.  17.s 

The  plaintiff's  counsel  answered,  that  it  is  not  lawful  to  mention 
that  he  heard  L  S.  say  such  words.  12  Co.  183-4.  And  in  Gardi* 
ner  v.  Atwater,  it  was  held  to  be  quite  immaterial,  whether  F.  P.  did 
or  did  not  tell  the  defendant  so.  Say.  265.  4  Bac.  Ab.  510.  So 
Lord  Chief  Justice  Lee  held,  that  proof  of  the  defendant's  having 
heard  a  story  read  out  of  a  letter,  that  the  master  of  a  ship  had  been 
seized  and  he  put  in  prison  for  running  com,  and  that  he  only  re- 
ported the  Qtory^  was  no  justification ;  but  that  every  person  was  an* 
swerable  for  the  slander  he  reported  of  another.  Bull,  10.  The  mis- 
chiefs  to  society  are  incalculable,  if  such  odious  habits  should  be  sanc- 
tioned by  courts  of  justice.  A  person  of  the  best  fame,  whose  char- 
acter  has  been  basely  traduced  by  a  hidden  assassin,  vainly  seeks  for 
redress  for  the  grossest  injury.  He  perhaps  may  never  discover  the 
first  author  of  the  slander.  The  statute  of  limitations  may  stop  him 
in  his  pufsuit ;  or  if  he  is  so  fortunate  as  to  reach  the  source  of  the 
cruel,  unprovoked  mischief,  it  may  terminate  in  a  most  insignificant 
reptile,  of  the  vilest  character,  without  property,  from  the  prosecution 
of  whom,  nothing  but  additional  disgrace  could  result. 

As  to  the  words  laid,  it  is  necessary  only  to  prove  the  substance  of 
dbem.   Bull.  5. 

By  the  court.  It  is  suSScient,  if  the  substantial  slanderous  words 
are  laid  and  proved.  Otherwise  the  consequence  necessarily  would  be, 
that  if  a  conversation,  wherein  slander  was  uttered,  continued  for  an 
hour,  the  whole  must  be  distinctly  expressed  in  the  declaration  and 
proved  in  evidence,  which  would  be  idle  and  superfluous. 
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The  ease  of  Davis  v.  Lewis  is  soand  law,  f onndej  on  the  oommon 
osage  of  mankind,  and  adapted  to  the  oommon  oondenis  of  life.  Tii» 
1  Bol.  Abr.  64,  pL  20.  1  Com.  Dig.  202.  4  Bae.  Abr.  509.  1 
Bol.  Rep.  69.  1  Lev.  82.  Cro.  Jao.  91.  2  East  48d.  If  one  assert  a 
slander  generally,  wkhont  adding  who  told  it  to  him,  it  is  aetionabls. 
Bit  if  he  would  shelter  himself  under  the  cover  of  report,  it  most  be 
svoh  a  one  as  would  induce  reasonable  belief.  If  it  should  appear  to 
be  the  mere  vehicle  of  malice,  or  the  parly  should  attempt  to  vindicate 
himself  under  an  author  wholly  of  credit,  we  should  deem  it  aggrava- 
tion of  the  inji|{y,  by  a  substitution  of  finesse  in  fraudem  legzs,  h 
the  present  instance,  the  defendant  said  he  heard  the  report  from  two 
persons  he  named,  but  he  has  shown  but  one  of  them,  and  therefore 
he  is  not  within  the  trne^  spirit  of  the  case  cited  in  his  defence.  Tet 
the  case  is  not  of  an  aggravated  kind :  there  was  no  ill  blood  between 
the  parties,  and  he  was  not  industrious  in  circulating  the  report. 

In  the  course  of  the  trial,  a  witness  was  offered  to  prove  that  a  trav- 
eler refused  to  go  to  the  plaintiff's  inn  on  the  ground  of  the  report, 
and  mentioned  so  at  the  time.  But  the  court  rejected  the  testimony. 
This  is  re$  inter  alios  acia^  and  no  special  damage  is  laid  in  the 
declaration. 

The  jury  gave  a  verdict  for  the  defendant. 

Messrs.  Hopkins  and  Bowie,  pro  qutr. 
Messrs.  0.  Smith  and  Montgomery,  pro  def* 
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AT  A  omcurr  codrt,  at  new  york  april,  isos. 

CORAM*  TXATBS  AITD  8MIXH  JX78TICBS. 


BuzABBTH   ErsTBR  and  Abbahah  KAOirr  againni  John  Young. 

Thongh  a  will  of  land  must  be  pvored  regnlarly  by  two  witnesses,  yet  oircnmstanoes 
may  supply  the  want  of  one  witness,  where  they  go  directly  to  the  .immediate  act  of 
disposition. 

EBiaNfla>  issue  to  tiy  the  validity  of  the  last  will  of  Daniel  Eyster. 
The  fMts  were  as  follow : 

The  deceased  being  much  indisposed,  sent  for  Joseph  Rndisill,  esq* 
one  of  the  judges  of  the  Ooort  of  Common  Pleas  of  York  counQ^,  to 
draw  his  will.  He  received  his  instructions  at  his  bed  side,  in  the 
presence  of  Jacob  Kagey  and  Dr.  Ohristian  Messing ;  and  he  swore, 
made  short  menmorandums  of  them  in  writing,  which  he  read  and  ex- 
plained to  him,  and  asked  him  if  he  was  satisfied  therewith  as  his  will ; 
to  i«rhich  he  replied  in  the  affirmative.  The  decedent  was  in  his  perfect 
senses,  though  in  pain,  which  however'  was  not  continual ;  he  was  Ki 
no  loss  with  respect  to  his  directions,  and  seemed  to  have  thought  of 
his  will  before,  which  was  remarked  at  the  time,  Budisill  went  into  an- 
other room  with  Kagey,  where  a  formal  will  was  drawn  up  and  given 
to  Eagey  to  persue.  Eyster  getting  worse,  the  will  was  finished  in 
haste,  and  was  read  to  him  till  within  three  lines  of  the  bottom  of  the 
first  page,  with  which  he  declared  his  satisfaction.  The  reading  was 
then  continued  till  the  scrivener  came  to  the  middle  part  of  the  second 
page,  when  he  observed  his  eyes  to  stare,  in  a  fixed  position,  and 
thought  his  last  moments  approaching.  He  died  within  an  hour  after- 
wards. The  rough  memorandums  were  sworn  to  be  in  the  same  state, 
as  when  received  and  entered  from  the  mouth  of  Eyster. 

The  disposition  of  Jacob  Eagey  was  taken  before  the  register  on  the 
caveat,  though  but  imperfectly,  and  confirmed  the  substantial  parts  of 
Rudisill's  testimony,  hut  he  was  not  so  minute.  He  was  since  dead. 
He  heard  some  of  the  directions  given  by  the  dececlent  though  not  all^ 
ts  he  spoke  in  a  low  voice.  They  were  written  down  in  his  presence  ^ 
i&d  were  all  read  and  explained  to  Eyster ;  the  greater  part  at  least; 
vere  explained  to  him,  when  he  was  in  his  senses.  After  the  will  was 
reduced  into  form,  a  part  of  the  first  page,  was  read  to  him,  to  which 
he  gave  his  assent,  and  his  understanding  left  him. 

He  was  asked  no  questions,  as  to  the  idemifying  the  minutes, 
though  they  were  filed  in  the  office. 
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Christian  Messing  attended  the  decedent  in  a  medical  character,  and 
yrsAin  the  room  all  the  time,  as  he  thought,  when  he  gare  the  directions, 
which  were  committed  to  writing,  and  read  to  him  afterwards.  He 
said  they  were  all  >  right*  After  the  will  had  been  prepared,  it  was 
read  partly  to  him  and  he  agreed  to  it.  He  then  got  worse  and  spoke 
no  more.  The  witness  beliered,  that  the  memorandums  produced  were 
those  taken  at  the  time  from  the  instructions  of  Syster. 

These  notes  differed  in  some  degree  from  the  formal  instrument. 
The  latter  was  more  copious  and  full  than  the  former,  and  continued 
gOme  clauses  which  Mr.  Budisill  had  trusted  to  his  memory. 

Three  issues  were  joined  : 

1st.  Whether  the  original  notes  were  the  last  will  of  the  decedent  T 

2d.  Whether  the  formal  instrument  was  his  will  ? 

8d.  Whether  both  papers  taken  together  were  his  will. 

The  defendant's  counsel  insisted  on  four  objections  : 

1st.  That  the  instructions  were  no  will,  because  ambulatory. 
2d.  They  were  not  sufficiently  explicit,  as  to  all  the  property. 
2d.  Publication  was  wanting  to  them. 
4th.  They  were  proved  by  one  witness  only. 

1.  The  animus  te standi  must  be  collected  from  the  instrument, 
otherwise  the  law  will  not  consider  it  as  a  will.  1  Flonbla.  159. 
These  minutes*  were  a  mere  draught  to  govern  the  scrivener,  in  draw- 
ing his  true  will,  and  were  not  intended  to  operate  as  his  testament. 
They  were  suject  to  alteration.  A  writing  prepared  for  a  draught  of 
the  testator's  will  only,  or  for  a  more  ready  direction  of  the  testator 
whereby  to  make  his  testament  afterwards,  is  not  to  be  accounted  a 
testament.  Swinb.  621.  part  7,  sect.  18. 

2.  The  minutes  do  not  comprehened  all  the  estate.  They  are  bat 
imperfect  notes.     Swinb.  622. 

8.  Publication  is  in  the  eye  of  the  law,  an  oRsential  part  of  thi 
execution  of  a  will,  and  not  a  mere  matter  ,  of  form.  Pow.  Dev.  81. 
8  Vin.  Ab.  119,  pi.  16. 

4.  In  the  language  of  the  late  C.  J.  it  would  be  dangerous  indeed, 
were  the  idea  tolerated  for  a  moment,  that  any  individual  could  alonf 
'prove  the  validily  of  the  will,  which  he  vhad  written.  1  Dall.  288| 
Lewis  V.  Maris.  By  that  case,  it  is  fully  settled,  that  the  true  mean* 
ing  of  the  act  of  assembly  of  1705  is,  that  the  will  shall  t^e  proved  by 
two  or  more  credible  witnesses,  and  nothing  short  of  it  will  do.  It 
never  could  be  designed^  that  greater  solemnity  should  be  observed  in  a 
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verbal  testatement,  or  n  repealing  that  in  making  a  last  will  and 
testament ;  and  the  law  of  1705  requires  the  testimony  of  two  or 
more  witnesses  to  the  probate  of  a  nuncupatire  will,  and  also  to 
the  revocation  of  a  will  lb.  1  Ves.  jr.  13. 

It  is  acknowledged  that  Mr.  Eadisill  is  a  complete  witness  to 
prove  the  original  notes,  and  is  superior  to  all  exception.  But 
where  is  the  second  witness  ?  Kagey  does  not  identify  the  mem- 
orandums, nor  assert  that  all  the  clauses  of  the  will  were  explained 
to  the  decedent  Messing  barely  believes  he  was  in  the  chamber 
all  the  time  of  taking  the  memorandums,  but  his  professional  char- 
acter must  have  led  his  mind  to  other  subjects  than  making  the 
will,  if  his  belief  on  the  other  head  is  correct.  He  barely  gives  his 
belief  as  to  the  identity  of  thejnemorandnms.  The  formal  instru- 
ment cannot  possibly  be  established.  It  varies  in  two  material  in* 
stances  from  the  instructions,  and  therefore  cannot  stand.  Besides 
it  is  not  proved  by  two  witnesses  with  any  degree  of  precision,  how 
mach  of  the  first  page  was  read  to  Eyster.  The  rules  of  proprierty 
most  be  fixed  on  a  solid  cei*tain  basis.  They  also  cited  Pow.  Dev.  30. 

The  plaintiff's  counsel  answered,  that  devises  of  land  pursuant 
to  the  statutes  of  32d  and  34th  Hen.  8,  had  been  frequendy  estab- 
lished in  Pennsylvania,  though  the  settled  rule  is,  that  they  must 
be  proved  by  witnesses,  or  an  equivalent.  If  the  intent  of  the  do- 
nor be  to  make  a  will,  the  instrument  will  operate  as  such,  though 
it  be  delivered  as  a  deed.  Pow.  on  Dev.  14.  Where  one  sheet 
of  a  will  was  found  in  one  county,  and  another  in  a  different  county, 
both  sheets  made  but  one  will.  lb,  15.  It  is  true,  every  devise  of 
lands  must  be  entirely  in  writing ;  but  a  bare  letter  directing 
how  a  man's  lands  should  go  after  his  death,  has  been  held  a  good 
will.  lb.  25.  So  where  a  lawyer  took  notes  of  a  man's  will  from 
Ids  mouth,  and  wrote  the  will  in  legal  form  one  hour  before  his 
death,  this  was  established  as  a  good  will  in  writing,  though  the 
testator  did  not  hear  the  will  read.  lb.  26.  This  goes  the  whole 
length  of  the  present  cgse,  as  to  the  formal  instrument.  It  has 
been  resolyed,  that  it  is  not  necessary  that  a  will  devising  real  estate 
in  this  commonwealth,  should  be  sealed,  nor  that  all  the  subscribing 
witnesses  should  prove  the  execution,  nor  that  the  proof  of  the  will 
should  be  made  by  those  who  subscribed  as  witnesses,  nor  that  the 
will  should  be  subscribed  by  the  witnesses. 

Here  then  we  have  a  proof  of  the  original  notes  by  three  wit- 
nesses. It  is  not  similar  to  Lewis  v.  Morris  so  much  relied  on. 
Here  John  Evans  alone  proved  any  instructions  to  have  been 
given  in  respect  of  the  legacy  of  4002.  1  DalL  279.    It  is  true,  that 

Vol.  ra.  83 
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the  depoBition  of  Kagey  has  not  been  taken  with  dne  correctness, 
but  it  cannot  be  denied,  that  he  referred  expressly  to  the  notes  then 
lying  before  the  register.  If  he  did  not  hear  all  tiie  danses  explain- 
ed to  the  decedent,  he  deposes  tliat  he  heard  them  all  read,  which, 
is  sufficient.  Bat  if  there  is  any  deficiency  in  this  written  testimony 
it  is  amply  supplied  by  Messing.  He  swears  to  the  directions ;  the 
reducing  them  to  writing ;  the  reading  of  them ;  the  preparation  of 
the  formal  will,  and  the  part  reading  thereof.  His  profession  would 
naturally  lead  him  to  continue  in  the  room,  to  watch  the  symptoms 
of  his  patient  and  administer  relief,  as  events  might  occur.  Mr. 
BudisiU  is  admitted  to  be  a  complete  witness. 

The  formal  instrument  is  more  copious  and  full  than  the  notes, 
but  we  cannot  discover  the  two  material  variations  insistedon.  But 
if  it  had  been  varied  ever  so  essentially,  and  the  whole  had  been  read 
distinctly  to  Eyster,  who  in  his  perfect  senses  had  assented  thereto, 
and  the  same  had  been  proved  by  two  witnesses,  there  can  be  no 
doubt  but  it  would  be  sanctioned  as  his  will.  Whether  there  is 
any  material  variance  between  the  two  writings  will  be  judged  of 
by  the  court  and  jury. 

By  the  court.  The  three  first  objections  made  by  the  defend- 
ant's counsel  are  readily  disposed  of. 

That  wiitten  declarations  of  a  man's  mind  how  his  estate  shall  go 
after  his  death,  made  animo  testandij  may  amount  to  a  will,  when 
duly  proved,  cannot  be  doubted.  K  they  are  not  sufficiently  co- 
pious to  embrace  his  whole  estate,  the  consequence  would  be,  that 
he  dies  intestate  quoad  hoOy  and  the  same  exception  would  lie  to  any 
will  duly  executed  and  attested,  which  did  not  contain  a  full  dis- 
position. Nor  can  there  be  any  difficulty  on  the  point  of  publica- 
tion. The  law  requires  no  particular  form  of  publication.  Pow.  on 
Dev.  81.  It  may  be  inferred  from  circumstances,  and  will  have 
the  same  force  to  render  the  instrument  valid,  as  if  expressed  by 
parol  declaration.  7J.  82. 

The  only  doubt  that  can  arise,  is,  whether  there  are  two  witnesses 
to  prove  the  written  instruments  set  up,  or  either  of  them.  Judge 
Rudisill  is  admitted  to  be  one  full  complete  witness.  Kagey  proves 
the  most  material  circumstances  related  by  the  former  in  detail,  and 
all  the  papera  must  necessarily  have  been  before  the  register,  when 
his  deposition  was  taken  on  the  caveat.  "Were  it  necessary,  Dr. 
Messing  would  supply  the  place  of  one  witnsss. 

It  cannot  be  pretended,  that  to  establish  a  will,  two  witnesses 
must  swear,  that  they  were  present  and  saw  it  executed.  Sup- 
pose the  .subscribing  witnesses  are  dead,  or  that  one  or  tliem  is 
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dead,  their  hand^-writing  may  be  proved.  So  in  England,  where 
three  witneeses  are  indispensably  necessary  to  a  devise  of  lands,  by 
the  statnte  of  fi:auds  and  perjuries.  Again,  suppose  a  will  here 
written  by  the  testator  himself,  may  not  his  hand  be  proved  by  two 
witnesses  i  We  hold  moreover,  that  circumstances  may  supply  the 
want  of  one  witness,  where  they  directly  go  to  the  immediate  act 
of  disposition.  Analogous  hereto  was  the  case  of  Chamber's  lessee 
V.  Weaver,  tried  at  Nisi  Prius  at  Carlisle,  before  the  late  Chief  Jus- 
tice, for  the  specific  execution  of  an  agreement  made  with  the  late 
proprietary,  Thomas  Penn.  There  lie  rule  in  chancery  was  ad- 
mitted, that  if  the  fact  on  which  the  equity  of  a  bill  arises,  is  denied 
by  the  answer,  and  the  equity  is  proved  but  by  one  witness  for  the 
plaintiff,  he  can  never  have  a  decree,  if  it  rests  on  the  oath  of  the 
defendant  against  one  witness,  and  no  more.  The  court  compared  the 
case  of  a  defendant  in,  ejectment  to  a  defendant  in  chancery ;  but 
declared,  that  in  both  instances,  the  proof  would  be  complete,  if 
one  witness  swore  to  the  feet  directly,  and  a  variety  of  circumstances 
where  adduced  from  which  the  same  fact  would  naturally  be  infer- 
red. Here  the  instructions  are  most  to  be  relied  on,  as  taken  im- 
mediately from  the  month  of  Eyst^r.  The  formal  writing  differs 
from  it  in  some  degree.  Two  writings  made  immediately  after 
each  other,  with  different  dispositions,  cannot  stand  together  as  the 
last  will  of  the  testator,  and  the  formal  instrument  must  give  way 
to  the  notes,  under  the  cirumstances  of  this  case.  We  think  the 
latter  sufficiently  proved  under  our  act  of  assembly. 

The  jury  found  their  verdict  accordingly. 

Messrs.  Hopkins  and  W.  Ross,  jpre?  quer. 

Messrs.  Duncan  and  Bowie,  pro  def. 


t»  •  #> 


Lessee  of  Mabt  Galbbeath,  Thomas  Johnston  and  Rebeooa  his 
wife,  and  Edwabd  Abbot  and  Janb  his  wife  agamst  Leokasd 

ElOHELBEBOEB. 

No  one  will  be  compelled  to  be  sworn  as  a  witness,  whose  testimony  tends  to  acoase 
himself  of  an  immoral  act. 

EjEGTBfENT  for  three  undivided  eighth  parts  of  lands  in  Mon- 
aughan  township. 

It  was  admitted,  that  James  Dill  was  seized  of  these  lands.  The 
lessors  of  the  plaintiff  claimed  as  his  daughters,  and  their  title  de- 
pended on  invalidating  a  deed  made  by  their  father  to  their  brother 
John  Dill,  for  the  premises,  dated  13t^  of  April  1784,  in  consid 
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eration  of  600Z.  It  was  contended,  that  John  was  then  nnder  21 
years  of  age,  and  a  mere  trustee  to  preserve  the  title  in  the  family 
against  the  effects  of  two  sheriff's  bonds,  in  which  the  father  was 
surety  for  Charles  Lukens,  esq.  on  one  of  which  a  judgment  was 
obtained  for  20002.  in  October  term  1784,  and  on  the  other  for  the 
like  sum  in  October  term  1787,  and  Lukens  died  insolvent  in  Jan- 
uary 1784 ;  and  that  another  deed  for  other  lands  whs  given  to 
Robert,  another  son,  dated  12th  April  1784,  in  consideration  of 
8002.,  though  he  was  then  in  his  17th  year,  and  lived  with  his 
father,  who  managed  his  farms  in  the  same  manner  as  before  giv- 
ing the  deeds. 

To  prove  these  circumstances,  and  that  John  had,  subsequent  to 
his  deed,  leased  the  lands  in  question  from  his  father,  and  acted  un- 
der his  direction,  the  plaintiffs'  counsel  called  the  said  Robert  Dill 
as  a  witness,  who  appeared  and  submitted  to  the  court,  wether 
under  the  circumstances  of  the  case,  he  should  be  compelled  to  be 
sworn. 

The  defendant's  counsel  objected  that  he  was  interested  in  the 
question  now  trying.  If  the  plaintiff  can  succeed  in  the  present 
suit,  he  will  have  still  less  to  encounter,  against  a  younger  broths, 
confessedly  under  age,  when  his  deed  was  executed,  for  a  supposed 
valuable  consideration.  Besides  his  declarations  may  be  given  in 
evidence  against  him  in  a  future  ejectment  brought  for  the  lands 
conveyed  to  him. 

It  would  moreover  be  a  violation  of  the  maxim  ^^  nemo  tenetur 
prodere  mpstm^.^^  Peak  Evid.  182.  If  he  has  accepted  from  his 
father  a  deed  for  the  lands,  with  a  view  to  defraud  creditors,  an 
indictment  will  lie  against  him. 

JS  contra  it  was  answered,  that  it  was  now  settled  that  the  tme 
principle  is,  where  the  verdict  cannot  be  given  in  evidence,  either 
for  or  against  the  witness  in  any  other  suit,  he  may  be  sworn,  be- 
cause he  cannot  in  such  case  gain  or  lose  by  the  event  of  the  cause. 
BSnt  V.  Baker  et  al.  3  Term  Rep.  27.  He  must  be  immediately 
benefitted  or  injured  by  the  event,  before  he  shall  be  repelled  from 
giving  testimony.  Peak  Evid.  93,  94.  This  principle  has  been  so 
often  recognized  in  this  court,  that  the  point  has  been  deemed  at* 
rest  The  witness's  title  is  not  now  in  litigation ;  but  the  question 
is,  whether  or  not  he  is  a  competent  witness  in  the  ejectment  against 
hJis  brother. 

As  to  the  application  of  the  maxim,  we  know  not,  that  an  in- 
dictment would  lie  against  him  for  accepting  his  deed,  or  that 
any  pecuniary  loss  could  flow  therefrom,  on  his  being  examined 
here.    The  court  will  not  Anticipate  the  questions  which  may  be 
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asked ;  some  may  be  propounded  which  may  be  wholly  nnexception- 
able,  and  others  may  be  overmled.  The  superintending  authority 
of  the  court  will  be  exercised  as  occasions  arise,  and  will  confine  the 
witness  to  the  point  in  issue.  His  deed  is  not  attacked,  but  it  is 
wished  to  extract  from  him,  that  his  brother  John  was  the  trustee 
and  tenant  of  his  father  of  the  premises,  until  the  time  of  his  death. 

The  court  were  divided  in  opinion,  whether  the  witness  was  re- 
odvable  on  the  ground  of  interest.  Yeates,  J.  declared  himself  in 
the  affirmative,  and  Smith,  J.  in  the  negative.  But  they  readily 
agreed  that  he  was  privileged  from  giving  evidence,  under  the 
maxim  cited.  They  coold  not  avoid  seeing  the  tendency  of  his 
examination,  disguise  it  as  you  will.  The  plaintiffs'  strong  hold 
was,  that  the  deeds  were  executed  to  protect  the  property  against 
the  judgment,  which  was  to  ensue  in  six  months,  and  that  the  father 
and  sons  combined  together  to  defraud  the  creditors  of  the  former, 
and  to  create  a  trust  for  his  use.  If  it  should  even  be  conceded, 
that  an  indictment  would  not  lie  against  the  witness  for  agreeing 
to  accept  this  deed,  which  though  void  against  creditors,  might  be 
good  against  the  grantor  and  his  heirs,  yet  the  combination  itself 
was  nefimous  and  immoral,  and  would  justly  subject  every  person 
concerned  in  it  to  ignominy  and  contempt,  and  was  therefore  with 
in  the  construction  of  the  maxim,  as  lately  adopted  in  Bespub.  v. 
Oibbs-in  bank.  The  rules  of  evidence  *  are  founded  in  reason  and 
good  sense. 

To  oblige  the  witness  to  be  sworn  under  the  circumstances  of 
this  case,  would  be  in  effect  compelling  him  to  accuse  himself  of  an 
immoral  act,  and  a  violation  of  his  privileges  as  a  citizen.f 

The  ex3eption  is  therefore  allowed. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  Duncan  and  Watts,  pro  quer, 
Messrs.  Bowie  and  Hopkins,  pro  def. 

*Thd  rales  of  evidence  are  founded  in  the  chariUee  of  refigion,  in  the  phUoeophy  of 
Batare,in  the  troths  of  history,  and  in  the  experience  of  common  life.  Per  Enkwu 
arptmdoj  Bex  ▼.  Hardy.     Trial  207-S. 

f  Pennsylvania  constimdon,  art  9,  §  9.  The  accused  cannot  be  compelled  to  give 
eiidence  against  himsell 
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Bey.  WnxiAM  Btjnkls  against  Solomon  Metsb  and  CHBisnAir 

SLECKTUNa. 

In  a  oiTil  action  for  a  libel  against  a  printer,  Ma  inserting  the  name  of  the  author  is  no 
justification,  though  it  may  go  in  mitigation  of  damages. 

Libel.  The  defendants  published  on  the  19th  September  1800, 
in  the  York  Gazette,  a  paper  in  the  German  language,  at  the  in- 
stance of  George  Gregor  by  name,  reflecting  on  the  character  of 
the  plaintiff,  a  clergyman  of  the  reformed  church  of  Heidelberg.  It 
charged  him  among  other  things,  '^  with  having  got  a  cudgelling 
in  Virginia  from  an  inhabitant,  whom  he  persuaded  that  it  was  not 
right  to  sleep  every  night  with  his  wife ;  that  slie  lay  alone,  and 
Bunkle  took  the  opportunity  and  came  into  her  room  ;  that  the 
wife  gave  her  husband  a  sign,  and  he  apprehended  him  in  his 
roguery  and  beat  him  his  skin  full." 

Plea  non  cul.  with  leave  to  justify* 

After  a  long  trial,  wherein  the  depositions  and  examination  of 
forty  witnesses  were  read  and  given,  the  defendant's  counsel  insis- 
ted, that  printing  presses  could  not  be  free  in  this  State,  according  to 
the  provisions  of  the  constitution,  if  printers  could  be  punished  for  a 
publication,in8erted  at  the  instance  of  a  person,  whom  they  named  in 
their  paper,  and  who  paid  for  it  in  the  usual  course  of  business. 
Pennsylvania  Constitution,  art.  9,  sec.  7.  They  were  only  responsi- 
ble in  cases  where  they  withheld  the  real  authors,  against  whom 
the  suit  should  be  brought.  Libelling  was  a  species  of  slander,  and 
all  slander  should  be  measured  by  the  same  rule.  Slander  by  libel 
differs  only  from  slander  by  words,  that  it  is  delivered  in  writing 
or  printing.  2  Espin  Dig  240.  K  one  relates  a  slanderous  report 
of  another,  and  gives  his  author  at  the  time,  and  the  fact  comports 
therewith,  it  may  be  pleaded  by  way  of  justification.  7  Term  Eep. 
17. 12.  Go.  13&-4.  And  this  doctrine  was  recognized  a  few  days 
ago  a  Lancaster,  in  Hersh  v.  Bingwalt  It  has  been  held  that  an 
action  will  lie  for  a  libel,  charging  the  plaintiff  having  the  ich  and 
stinking  of  brimstone.  Villers  v.  ^Monsby,  2  Wils.  403.  Would 
it  not  be  an  outrage  on  conmion  sense  to  say,  that  if  this  had  been 
published  at  the  desire  of  I.  S.,  that  the  printer  should  be  punished 
in  damages ;  and  that  one  charging  a  plaintiff  with  muder,  or  gross 
perjury  by  oral  words,  and  giving  his  author  at  the  time,  should  be 
dispunishable  ?  An  action  will  not  lie  against  a  printer,  unless  ex- 
press  malice  is  proved,  or  it  may  be  iairly  inferred  from  circum- 
stances, as  condealing  the  real  author  of  the  publication,  &c  If 
the  plaintiff  has  been  injured,  he  should  look  to  Gregor,  who  li76B 
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in  Fredericktown^  and  avows  the  publication.  There  the  transac- 
tion alluded  to,  is  supposed  to  have  happened.  There  the  plaintiff 
officiated  at  the  time  as  a  minister  of  the  gospel,  and  his  true  char- 
acter is  ascertained.  And  there  only  complete  justice  can  be  ad- 
ministered. 

The  court  in  their  charge  to  the  jury,  observe,  that  the  inser- 
tion of  the  publication  at  the  instance  of  Gregor,  did  not  amount  to 
a  justification,  in  point  of  law,  though  it  might  go  in  mitigation  of 
damages.  2  Atky.  472.  8  Mod.  123.  Slanderous  words  and  libels 
are  not  measured  by  the  same  rules  in  courts  of  justice.  The  offence 
of  a  libel  is  more  heinous,  as  its  circulation  of  the  slander  is  more 
extensive,  and  derives  too  an  additional  degree  of  malignity,  from 
its  being  done  premeditatedly.  2  Espin.  Dig.  240.  1  Dall.  324.  2 
East.  430.  Its  excuse  rests  not  on  the  common  infirmity  of  man- 
kind. It  is  the  mark  of  a  depraved  and  wicked  heart.  Any  writ- 
ten or  printed  words,  which  render  a  man  ridiculous,  or  throw  con- 
tumely on  him,  are  actionable.  But  it  is  otherwise  of  words  spoken ; 
and  this  distinction  has  been  long  settled.  2  Wils.  403-4.  Fitzgib. 
121,  253-4.  Bos.  and  Pull.  831.  The  law  adapts  itself  to  the  usages 
and  habits  of  mankind,  but  it  cannot  be  expected  to  administer  to 
foul  malevolence ;  and  hence  in  the  case  cited,  wherein  the  party 
was  charged  in  a  copy  of  verses,  with  having  the  itch,  a  difference 
obtaind  between  a  libel  and  words  spoken.  Our  reading  does  not 
furnish  us  with  a  dictwrn,^  much  less  a  solenm  adjudication,  that  a 
printer  is  justifiable  in  dissiminating  libellous  papers,  though  he  has 
received  a  pecuniary  compensation  therefor  in  the  way  of  business. 
But  we  know  that  the  English  judges  have  laid  it  down,  that  writ- 
ing the  copy  of  a  libel,  is  writing  of  a  libel ;  and  if  the  law  were 
otherwise,  men  might  write  copies  and  print  them  with  impunity. 
2  Salk.  417,  419.  It  will  not  be  denied,  that  if  one  designedly  be- 
spatters another's  clothes  with  filthy  as  he  passes  the  street,  though 
at  the  instigation  of  a  third  person,  he  would  be  liable  for  damages. 
And  shall  a  printer  with  his  types,  blacken  the  fairest  reputation, 
the  choicest  jewel  we  enjoy,  and  go  scot  free,  merely  because  he 
has  told  the  world  that  the  paper  is  inserted  at  the  request  of  G.  G.  ? 
It  is  true,  that  there  are  shades  of  guilt  in  this  offence, 
and  that  the  author  is  more  criminal  than  the  printer.  The 
one  prepares  the  poison  with  malice  aforethought,  the  other  admin- 
isters it  to  the  world.  Some  instances  occur,  where  the  prosecu- 
tion against  the  printer  has  been  stopped,  on  the  author's  being 

given  up,  or  avowing  himself,  but  this  only  shows,  that  the  lat- 
ter is  deemed  the^eater  offender ;  and  the  printer  may  show  this 
in  alleviation.  8  Mod.  123.  Fortese.  201.  2  Atky.  472.  We  do 
not  know  what  difficulties  may  be  interposed  in  the  plaintiffs  way 
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in  a  suit  at  Fredericktown.  The  mindfl  of  the  congregation  may 
have  been  mnch  heated  in  the  acrimonious  dispute  which  has  sub- 
sisted between  him  and  the  Grerman  deigyman  of  the  same  per- 
suasion. It  is  not  necessary  in  an  action  for  a  libel,  to  prove  express 
malice ;  if  it  be  slanderous,  malice  is  implied.  1  Term  Kep.  111. 
That  the  present  publication  against  a  clergyman  is  libellous,  no 
one  can  doubt. 

What  has  been  called  the  liberty  of  the  press,  (1  Dall.  330,)  is 
much  misunderstood  ;  and  the  most  erroneous  opinions  have  been 
formed  of  the  state  constitution  in  this  particular.  The  7th  section 
of  the  9th  article  of  that  instrument  has  provided,  that  '^  in  prose- 
cutions for  the  publioation  of  papers,  investigating  the  ofBcial  con- 
duct of  officers,  or  men  in  a  public  capacity,  or  where  the  matter 
published  is  proper  for  public  information,  tlie  ti*uth  thereof  may 
be  given  in  evidence.  Every  citizen  may  freely  speak,  write  and 
print  on  any  subject,  being  responsible  for  the  abuse  of  that  liberty." 
Indictment  for  libels  against  individuals,  where  the  matter  published 
is  improper  for  public  examination,  remain  in  their  former  state, 
and  the  truth  thereof  cannot  be  given  in  evidence.  In  civil  actions 
at  the  suit  of  persons,  either  in  a  public  or  private  capacity,  the  party 
is  answerable  in  damages,  if  he  cannot  verify  the  charges  he  has 
made.  Tliis  is  the  present  case,  and  the  plaintiff  is  entitled  to  a 
verdict.  Of  the  measure  of  damages,  the  jury  are  the  sole  judges, 
under  the  mass  of  evidence  submitted  to  their  consideration. 
Verdict  ^m?  gruer.  for  $8  damages,  and  full  costs. 

Messrs.  Bowie  and\0.  Smith,  pro  guer. 

Messrs.  Hopkins  and  W.  Bofls,^o  d^. 


>»  •  <» 


Lessee  of  Hekbt  Willis  against  Ernst  Bow. 

One  difloharged  «8  an  insolyeiit  debtor,  oaimot  tappori  an  ^ectmeot  for  lands  pro* 
yioaaly  vested  in  him,  though  Ma  tmsteei  have  not  given  bond  poraoant  to  the  act  of 
4th  April  1798. 

Ejbotment  for  lands  in  Newberry  township. 

The  lessor  of  the  plaintiff  made  title  as  heir  at  common  law  in 
tail,  under  the  last  will  of  his  grandfather,  Henry  Willis,  through 
his  father  William  Willis.  The  said  William  Willis,  on  the  2d 
April  1796,  sold  and  conveyed  the  premises  to  the  defendant's  land- 
lords, in  consideration  of  900Z.  without  haying  suffered  a  common 
recovery,  and  died  insolvent. 

It  was  objected,  that  the  lessor  of  the  plaintiff  had  on  the  9th 
September  1799,  applied   to  the  Court  of  Oommon   Fleas   o^' 
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Dauphin  county,  for  the  benefit  of  the  insolvent  act,  with  a  list  oi 
his  debts  and  credits,  and  had  been  discharged  on  his  assignment 
of  all  his  property,  real,  personal  and  mixed,,  to  Jacob  Borkhart 
and'Nicholas  Ort,  in  trust  for  the  nse  of  his  creditors. 

The  plaintiff's  connsel  insisted,  that  no  bond  appearing  to  have 
been  given  by  the  trustees  with  security  for  the  faithful  perform- 
tnce  of  their  trust,  pursuant  to  the  3d  section  of  the  act  of  4th. 
April  1798,  the  assignment  vested  no  title  in  them  under  the  law 
48t.  Laws  271. 

Sedper  cur.  The  words  of  the  act  are,  "  every  trustee  before  he 
acta  tis  such  shall  give  bond,"  &c  The  insolvent  debtor  is  divest- 
ed of  all  his  property  at  the  moment  of  the  assignment,  though  the 
trustees,  cannot  act  until  they  have  executed  bonds,  under  the  strict 
words  of  the  law.  We  have  found  it  impossible  to  carry  this  law 
into  effect  in  this  particular ;  and  during  its  continuance  we  are 
persuaded,  that  far  the  greater  number  of  trustees  appointed  by  the 
Supreme  Oourt  have  not  given  bonds.  Few  persons  will  devote 
their  time  to  the  service  of  others,  and  give  security  for  that  pur- 
pose, in  cases  where  the  prospect  of  obtaining  payment  of  their 
debts  is  very  small  and  remote.  But  it  would  be  monstrous  to  sup 
pose,  that  an  insolvent  debtor,  after  assigning  his  estate,  and  his 
person  is  freed  from  arrests,  could  maintain  an  ejectment  for  lands 
vested  in  him  previous  to  his  discharge,  his  debts  remaining  un. 
paid.  If  this  could  be  tolerated,  because  the  tiTistees  had  not  given 
bond,  he  might  sell  his  lands  the  moment  after  his  discharge,  and 
bid  defiance  to  his  creditors. 

Plaintiff  nonsuit,    j 
Messrs.  Duncan  and  0.  ^xxA^pro  quer. 

Messrs.  Bowie  and  Hopkins,  pro  def. 


•  »  •  4< 


Samuel  Oboss  agcdnst  Fbedebiok  Zorobb. 

fieportfl  of  referoes  wiU  not  be  set  aside  for  sUght  causes,  bat  only  for  a  clear  mistake 

in  law  or  fact,  aifeoting  the  justice  of  the  case, 
fieferees'  reports  will  be  judged  of  liberally,  bnt  they  mnst  adhere  to  the  established 

enentials  of  actions,  unless  a  latitude  is  allowed  in  the  submission. 
^sA  therefore,  if  in  debt  for  a  penalty,  conditioned  to  do  a  ooUateral  aot,  the  award  ex* 

oeeds  the  penalty,  and  interest  from  the  time  of  performance^  the  report  wiU  be  set 

aside. 

ExoEPTioir  to  the  report  of  referees. 

The  action  was  brought  in  debt  for  1002.  on  a  bond,  dated  28th 
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February  1777,  reciting  that  whereas  the  defendant  had  sold  a  cer- 
tain  tract  of  land  to  the  plaintiff  for  50?.,  il*  the  defendant  should 
well  and  sufficiently  convey  the  premises  to  the  plaintiff  the  bond 
to  be  void ;  otherwise  to  remain  in  full  force. 

Bartram  Galbraith  afterwards  in  April  1791,  recovered  the  pre- 
mises in  ejectment,  and  the  plaintiff  compounded  with  him,  and 
bought  his  title. 

All  matters  in  variance  were  refeired  by  agreement  of  the  par- 
ties, to  Conrad  Laub,  Joseph  Glancey,  Eli  Lewis  and  John  Hay, 
any  three  of  whom  were  to  report ;  but  in  case  of  disagreement} 
they  had  liberty  to  choose  a  fith  referee.  The  referees  met  accord, 
ing  to  the  rule  in  the  presence  of  the  parties,  and  the  witneeees 
were  examined  on  oath  and  affirmation  administered  by  a  justice  of 
the  peace,  and  the  substance  of  their  testimony  reduced  to  writing 
by  the  referees ;  but  the  deposition  of  Galbraith  aforesaid  was  taken 
fully  and  at  large  by  the  justice  at  that  time,  as  being  deemed  most 
material  to  the  points  in  controversy.  The  referees  divided  in 
opinion,  and  chose  Jacob  Bamitz,  esq.,  as  the  fifth  man ;  and  Latb, 
Hay  and  Bamitz  awarded,  that  the  defendant  should  pay  to  the 
plaintiff  2171,  Us.  All  the  papers  and  depositions  were  shown  to 
Bamitz  in  the  presence  of  the  parties,  and  he  examined  them. 

The  deposition  of  Galbraith  was  exhibited  to  the  court ;  but  the 
notes  of  the  testimony  of  the  other  witnesses  were  mislaid  by  one 
of  the  referees. 

Several  exceptions  were  taken  by  the  defendant's  counsel  to  the 
report,  which  was  signed  on  2d  September  1801. 

1.  It  was  incumbent  on  Bamitz  to*  have  been  present  when  the 
witnesses  were  examined,  agreeably  to  the  rule  laid  dovni  in  the 
Supreme  Court,  in  two  late  cases.  It  is  possible  that  certain  ques- 
tions might  have  occured  to  him,  the  answers  whereto  might 
greatly  elucidate  the  subject  in  dispute ;  and  this  must  have  been 
the  ground  to  the  rule. 

2.  The  referees  have  exceeded  the  penalty  of  the  bond,  and  any 
interest  which  could  possibly  accrue  thereon.  The  present  bond  is 
within  the  depreciation  act  of  3d  April  1781,  and  falls  within  the  Sd 
and  4th  sections  thereof.  1  St.  Laws  880.  It  is  a  debt  or  contract  ente^ 
ed  into  between  the  1st  January  1777,  and  1st  March  1781,  and 
must  be  adjusted  agreeably  to  the  scale  therein  contained.  It  is  a 
stipulation  to  pay  a  certain  sum,unle8s  a  certain  act  is  performed ;  and 
as  the  50Z.  paid  for  the  lands  must  be  presumed  to  have  been  made 
in  the  then  existing  curr  cncy,when  the  rate  was  one  and  a  half  for  one, 
so  also  must  have  been  the  1002.  penalty  rated.  But  if  the  scale  of  de- 
preciation should  not  be  supposed  to  be  applicable  here,  and  the  1002. 
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should  be  considered  as  specie,  the  sum  foand  dae  exceeds  the 
measure  of  damages  settled  by  the  parties.  A  deed  was  executed 
bj  the  defendant,  which  it  was  supposed  would  well  and  sufficientlj 
convey  the  premises  to  the  plaintiff,  but  unfortunately  a  paramount 
title  existed.  Until  the  party  was  evicted,  there  was  no  cause  of 
action ;  and  calculating  interest  on  the  entire  1001.  from  that  time, 
it  will  fall  short  of  the  debt  found  due.  It  may  be  compared  to  ac- 
tions of  trespass  or  case,  where  the  declaration  concludes  to  the  dam- 
age of  the  plaintiff  100/. ;  more  than  that  sum  cannot  be  recovered. 
If  the  defendant  here  had  confessed  judgment  by  nil  dieity  could  the 
plaintiff  have  gone  beyond  the  penalty  and  consequent  interest  I 
When  the  party  proceeds  for  a  penalty,  he  may  go  on,  toties  qtwties. 
3  Burr.  1345.  The  penalty  of  an  indemnity  bond  ascertains  the 
damage  by  consent  of  parties,  and  the  plaintiff  is  entitled  to  recover 
no  more.  2  Bl.  Bep.  1190.  Equity  will  relieve  against  a  penalty, 
but  never  go  beyond  itl  4  Burr.  2228.  In  case  of  an  eviction  eqiiity 
will  not  go  beyond  the  penalty  of  a  bond  conditioned  for  quiet  en- 
joyment. 1  Equ.  Ca.  Abr.  92,  pi.  5.  Cites  1.  Cha.  Rep.  95,  S.  P.  1 
Vem.  350.  In  Perit  ex'rx.  v.  Wallis,  2  Dall.  253,  it  was  not  con- 
tended, that  in  debt  for  a  penalty,  the  plaintiff  might  recover  more 
than  the  stipulated  sum,  and  interest  from  the  time  of  performance 
of  the  contract. 

Beferees  must  conform  to  the  species  of  action  as  well  as  jurors ; 
they  cannot  go  beyond  what  a  jury  might  do  in  the  particular  case. 
Their  report,  "  when  approved  of  by  the  court,  shall  have  the  same 
effect,  and  shall  be  deemed*  and  taken  to  be  as  available  in  law,  as  a 
verdict  given  by  twelve  men."  1  St.  Laws  66,  sec.  3.  It  will  not 
be  asseited,  that  in  an  action  brought  to  recover  money,  referees  can 
award  the  possession  of  lands,  or  that  in  detinue  or  trover,  they  are 
allowed  to  depart  from  those  rules  which  are  obligatory  on  juries. 
If  in  an  action  for  money  had  and  received,  they  should  report  that 
a  certain  horse  should  be  delivered,  or  in  slander  that  a  certain 
tract  of  land  should  be  conveyed,  the  court  could  not  sanction  such 
reports. 

3.  The  award  is  inequitable  and  unjust.  Instead  of  finding  the 
sum  paid  by  the  plaintiff  and  interest  thereon,  the  referees  have  gone 
on  the  mistaken  principle  of  finding  the  sum  he  had  paid  to  Oal- 
breath  on  his  composition,  and  the  interest  thereon.  On  the  same 
ground,  if  10002.  had  been  paid  to  him,  that  amount  might  have 
been  awarded.  TSo  improvements  have  been  made  on  the  lands, 
nor  has  the  defendant  concurred  in  the  purchase  of  Galbraith's  title. 
Still  however,  if  the  plaintifi's  counsel  conceive  a  better  case  may 
be  made  for  their  client,  we  will  agree,  that  they  may  file  a  dedara- 
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tion  in  covenant,  to  which  we  will  plead,  and  try  the  cause  at  the 
next  court,  on  the  present  report  being  set  aside,  on  its  full  merits. 

The  plaintiff's  counsel  answered,  that  the  decision  of  the  Supreme 
Oourt  with  respect  to  the  umpire  hearing  the  witnesses,  is  not  ap- 
plicable  to  this  case.  The  referees  have  testified,  that  the  chief  evi* 
deuce  before  them  were  the  written  title  papers,  and  that  the  only 
material  witness  examined  was  Bartram  Galbraith,  whose  deposi- 
tion was  fally  taken  at  their  desire,  by  an  intelligent  magistrate. 
Some  other  testimony  of  little  moment  was  taken  by  themselves, 
and  redaced  into  writing.  But  the  whole  was  submitted  to  the 
examination  and  consideration  of  Mr.  Bamitz,  and  consequently 
he  had  the  same  opportunity  of  being  informed  of  the  merits  of  the 
case,  as  the  other  referees. 

Neither  is  the  depreciation  act  applicable  to  the  obligation.  It 
is  not  a  contract  for  the  payment  of  money,  but  to  do  a  collateral 
act.  If  auditors  had  been  appointed  under  the  law  of  1781,  they 
would  have  said,  the  act  does  not  apply  hereto,  and  under  the  4th 
section  would  "  settle  and  adjust  the  same,  according  to  equity  and 
good  conscience,  upon  due  consideration  had  of  the  nature  and  cir- 
cumstances of  the  case." 

We  contend  therefore,  that  the  debt  found,  does  not  surmoant 
the  penalty  of  the  bond.  The  case  cited  from  2  Dall.  252,  shows 
that  interest  may  be  legally  computed  from  the  time  of  performanoe 
of  the  contract,  on  the  penalty.  Allow  only  20  years  interest  on 
1002.  specie,  and  added  thereto,  it  would  exceed  the  217Z.  11«.  at 
the|time  of  making  of  the  award  which  goes  on  the  principle  of  allow- 
ing the  defendant  above  four  years  to  make  a  sufficient  conveyance 
of  the  premises.  Here  the  deed  was  an  absolute  nullity,  and  con- 
veyed no  title,  and  the  penalty  of  the  bond  then  became  forfeited. 

But  admitting  for  arguments  sake,  that  the  time  of  eviction  was 
the  period  from  which  interest  should  be  calculated  on  the  penalty, 
by  the  strict  rules  of  law,  are  we  presumed  to  have  had  no  views, 
when  we  agreed  to  enter  into  the  reference!  Kwe  had  thought  that 
our  form  of  action  was  ill  adapted  to  our  client's  interests,  might 
we  not  wish  to  get  rid  of  our  legal  trammels,  and  be  put  in  the  same 
situation,  as  if  we  had  brought  covenant  on  the  specialty  ?  In  this 
mode  of  suit,  it  is  admitted  we  might  recover  damages,  to  the 
amount  of  any  injury  we  conld  prove.  2  DalL  254.  On  a  general 
reference,  the  arbitrator  has  a  greater  latitude  than  the  court  of 
chancery,  in  order  to  do  complete  justice  between  the  parties.  1 
Yes.  jr.  370.  By  a  submission  to  arbitration,  a  oourt  both  of 
law  and  equity  divest  themselves  of  all  judgment  on  the  facts.  2  Yei. 
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jr.  24.  If  this  consideration  iiad  not  prevented  the  plaintiff,  he  might 
have  proved  to  the  court,  that  besides  other  improvements,  he  has 
erected  a  new  bam  on  the  premises ;  and  that  the  composition  made 
with  Galbraith,  was  effected  with  his  full  knowledge  and  ooucnn^ 
ence.  We  rely  on  this,  that  in  order  to  impeach  an  award,  palpa- 
ble error  most  be  shown,  which  would  produce  injustice. 

The  court  took  some  time  to  advise,  and  afterwards  delivered 
their  opinion  in  substance  as  follows : 

We  adhere  to  the  principle,  under  which  we  have  frequently 
acted,  that  reports  should  not  be  set  aside  on  slight  grounds.  A 
dear,  plain,  evident  mistake,  either  in  law  or  fact,  which  affects  the 
justice  and  honesty  of  the  case,  must  be  satisfactorily  shown  to  tlie 
court,  before  they  will  deem  themselves  authorized  to  interpose ; 
but  where  such  an  instance  occurs,  their  interference  becomes  a 
matter  of  indispensable  duty. 

The  first  ground  of  objection  does  mot  appear  warranted  by  the 
determination  of  the  Supreme  Oourt  in  the  cases  of  Falconer  v. 
Montgomery  and  Newbold,  and  of  Passmore  v.  Petit  and  Bayard, 
at  the  last  term,  for  the  reasons  given  by  the  plaintifiPs  counsel. 

But  we  cannot  help  thinking,  that  the  referees  have  adopted  an 
erroneous  principle  of  decision,  by  finding  the  sum  paid  by  the 
plaintiff  to  Gblbraith,  on  his  second  purchase,  and  the  interest 
thereon  as  the  measure  of  damages,  unless  the  same  was  effected  at 
the  instance  of  the  defendant,  or  he  agreed  thereto  subsequently. 
The  utmost  length  they  could  have  gone,  if  the  repayment  of  the 
original  purchase  money  and  intererst  would  not  be  a  sufficient  com- 
pensation for  the  damages,  which  the  plaintiffhas  sustained,  would 
be  lo  award  the  value  of  the  premises  at  the  time  of  the  eviction, 
and  the  intermediate  interest.  We  do  not  go  so  far,  as  to  lay  this 
down  as  an  uniform  rule  of  decision,  which  ought  to  prevail  on 
title  bonds  of  this  nature. 

Whether  the  debt  found  due  to  the  plaintiff,  exceeds  the  penalty 
or  not,  will  depend  on  the  period  from  which  the  interest  is  cal- 
culated. If  the  1001.  is  reduced  by  the  scale  at  the  .rate  of  1^  for  1, 
it  will  certainly  exceed  it,  though  we  should  compute  the  interest 
from  the  time  of  the  contract.  On  this  point  hewever,  we  give  no 
opinion  whatever  whether  the  depreciation  act  applies,  or  not. 
But  from  what  period,  shall  the  interest  commence,  if  the  penalty 
is  not  reduced  by  the  scale  ?  We  think  from  April  1791,  when 
Qalbraith  recovered  against  the  plaintiff.  Until  that  time,  the 
plaintiff  was  in  possession  under  the  defendant's  deed,  and  in  the 
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perception  of  tlie  profits,  and  the  right  was  unascertained. 

The  intermediate  time  from  thence  till  the  signing  of  the  report, 
we  may  call  10  years  and  5  months,  which  would  produce  the  in- 
terest of  621. 10s.  and  added  to  the  principal,  wonld  form  an  aggre- 
gate of  1621. 16s.  It  wonld  require  551.  Is.  more,  to  make  up  the 
2171.  lis.  found  by  the  referees,  as  due  to  the  plaintiff. 

The  court  will  be  liberal,  when  judging  of  the  reports  of  referees; 
but  the  nature  and  settled  forms  of  actions  must  be  preserved  hj 
them  equally  as  by  juries.  Reports  approved  of  by  the  court,  have 
the  same  effect  as  verdicts,  but  are  not  more  available.  Seferees 
must  adhere  to  the  established  essentials  of  actions ;  otherwise  their 
reports,  though  established  by  the  court  to  which  they  are  returned 
would  be  set  aside  on  error.  "We  must  necessarily  be  supposed  to 
mean  such  cases  only,  where  a  deviation  from  the  usual  rules  is  not 
alllowed  by  the  terms  of  the  submission. 

"We  therefore  find  ourselves  constrained  to  set  aside  the  report; 
but  it  shall  be  on  the  terms  offered  by  the  defendant's  counsel  dur- 
ing the  argument.  Let  the  plaintiff  be  at  liberty  to  file  a  new  dec- 
laration in  covenant,  and  an  agreement  be  subscribed  for  that  pll^ 
pose  by  the  defendant's  counsel ;  an  issuable  plea  be  put  in,  and 
the  cause  tried  at  the  next  Circuit  Court.  And  if  there  is  any  dan- 
ger whatever  of  the  debt,  as  there  is  an  acknowledged  sum  due,  let 
judgment  be  entered  by  way  of  security.  Substantial  justice  wOl 
be  done  thereby  to  both  parties,  and  if  the  defendant  has  been  the 
means  of  subjecting  the  plaintiff  to  additional  losses  and  expenses, 
it  will  have  due  weight  with  the  jury. 

Messrs.  Bowie  and  Hopkins,  pro  quer. 
Messrs.  Duncan  and  Cassat,  pro  def. 
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AT  A  CIRCUIT  COURT,  HELD  AT  CARLISLE,  MAY,  1803. 


COBAM,  TEATB8  AND  SMITH,  JTTBTICES. 


•  »  •  ^t 


Lessee  of  John  Fohbes  agamst  Abmstbong  Cabuthbbb  and  Andbew 

Cabutueks. 

Here  opinion  ig  no  eyidenoe ;  bnt  the  opinion  of  men  of  sdenoe  on  facts  stated,  may  be 
received,  to  infonn  the  jury. 

EjsorMHNT  fpr  lands  in  Fennsbro'  township. 

The  plaintiff  claimed  under  a  snrvey  made  in  1744,  which  called 
for  John  Ruddock's  lands  on  the  three  last  courses,  and  was  bound- 
ed by  Coneodogwinet  creek.  The  survey  would  not  close  on  pro- 
traction, and  in  order  to  reach  Ruddock's  line,  it  required  that  the 
second  line  should  be  extended  40  perches,  and  to  come  to  the  creek 
that  the  third  line  should  be  extended  40  perches. 

It  was  evident  therefore  that  some  error  had  obtained  in  the  sur- 
vey, and  it  was  asserted  on  the  part  of  the  defendants,  that  it  must 
have  arisen  from  the  first  line  being  called  278  perches  in  length 
instead  of  225  perches.  This  line  had  been  run  the  day  preceding 
the  plaintiff's  survey  for  William  Dunbar,  by  the  same  surveyor. 

Samuel  Lyon,  esq.  was  offered  as  a  witness  to  show  how  in  his 
opinion  the  mistake  must  have  originated,  and  was  opposed  by  the 
plaintiff's  counsel. 

Sedper  cwr.  Mere  abstract  opinion  is  not  evidence;  but  a  sur- 
veyor, or  any  other  person  conversant  in  the  subject,  may  state  facts, 
and  his  opinion  on  those  facts,  to  enable  the  jury  to  form  a  correct 
judgment  of  the  matter  in  dispute.  It  is  general  information  in  a 
question  of  science,  which  others  unacquainted  with  the  subject 
mnst  necessarily  want.  Thus  a  physician,  who  has  not  seen  the  par- 
ticular patient,  may,  after  hearing  the  evidence  of  others,  be  called 
to  prove  on  his  oath,  the  general  effects  of  a  particular  disease,  and 
its  probable  consequences  in  the  particular  case.  Peake  on  Evid. 
137. 

Messrs.  Hamilton  and  "Watts,  pro  quer. 
Messrs.  Duncan  and  C.  Smith,  p^o  def. 
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AT  A  CIRCUIT  COURT,  AT  HUNTINGDON,  MAT,  1808. 

OOBAM,  TBATES'AND  fiMTTH,  JTT8TI0ES. 


■♦♦ 


Lessee  of  Daniel  Gbipb  agcmiit  Reverend  Dayid  Baibd. 

A  surrey  made  by  a  sueoeeding  deputy  surreyor  on  a  warrant  directed  to  hia  predeoes- 
8or  in  the  same  district  may  be  supported  under  the  practice.  But  a  aarrey  on  a 
warrant  unsigned  by  the  governor  for  the  time  being,  unless  money  has  been  ptid 
thereon  to  the  receiver  general  previously,  is  invalid. 

Ejeothent  for  lands  in  Allegheny  township. 

The  plaintiff  claimed  under  a  warrant  issued  to  Samuel  Smith, 
for  100  acres  in  the  forks  of  the  north  branch  near  the  mouth  of 
Beaver  Dam,  about  3  or  4  miles  from  James  Lowrej's,  dated  3d 
February  1755 ;  upon  which  a  survey  of  118  acres,  and  allowanoe 
was  made  on  the  3d  December  1774,  by  Thomas  Smith,  esq.  (D.  S.) 

The  original  warrant  directed  to  Richard  Tea,  the  former  deputy 
surveyor  of  the  district,  and  endorsed  by  Mr.  T.  Smith,  '^  executed 
3d  December  1774,  Spring  Meadow,"  together  with  two  other  of- 
fice copies  of  the  warrant,  were  severally  unsigned  by  the  governor. 

Mr.  Smith  was  examined  as  a  witness,  and  proved  that  it  was  the 
uniform  practice  for  succeeding  deputy  surveyors  to  execute  war- 
rants directed  to  their  predecessors,  without  a  new  direction  for 
that  purpose ;  and  such  survey  had  been  invariably  received  in  the 
surveyor  general's  office ;  but  having  made  the  survey,  Mr.  Smith 
declined  sitting  as  a  judge  in  the  case. 

After  the  testimony  was  closed,  Yeates,  Just,  interrupted  the  do* 
fondant's  counsel  who  were  opening  their  defence.  He  said.  Judge 
Smith's  testimony  had  fully  obviated  one  difficulty  which  presented 
itself,  respecting  the  survey ;  but  he  thought  it  impossible  to  sup* 
port  the  survey,  unless  the  original  warrant  had  been  signed  by  the 
governor  for  the  time  being,  as  the  chief  commissioner  of  the  BoArd 
of  Property,  or  money  had  been  paid  thereon  to  the  receiver  gen- 
eral. Tlie  objection  however  appearing  to  be  a  surprise  on  the 
plaintiff's  counsel,  which  they  were  unprepared  to  meet  or  answer, 
he  recommended  that  a  juror  should  be  withdrawn,  on  the  lessor 
of  the  plaintiff  paying  the  costs  of  the  court. 

This  recommendation  was  agreed  to,  and  the  plaintiff's  coon- 
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sel  engaged  to  discontinae  the  suit  before  the  next  court,  unless  it 
conid  be  proyed  that  money  had  been  paid  to  the  receiver  general  on 
ihe  warranty  previous  to  the  survey. 

Messrs.  Duncan  and  Riddle,  pro.  guer/ 
Messrs.  Hamilton  and  Walker,  pro  def. 


Lessee  of  James  AitMSTRONa,  John  Armstrong  and  Thomas  Dun- 
oak  against  Isaac  Morgan.  ^ 

Letter  from  the  secretary  of  the  land  office  to  the  deputy  sonreyor,  to  make  a  surrey,  if 
lost  and  no  memorandum  of  it  to  be  found  in  the  land  office,  may  be  proved  by 
parol  evidence.  On  a  vague  warrant  or  locaUon,  the  title  vests  from  the  time  of 
survey :  but  on  shifted  ones,  not  until  the  return  of  survey,  unless  the  adverse 
party  knew  of  the  survey,  prior  to  the  commencement  of  his  right. 

Ejectment  for  500  acres  in  Shirley  township. 

The  plaintiff's  counsel  stated,  (hat  his  claim  depended  on  a  written 
order  signed  by  Richard  Peters,  esq.  directed  to  Col.  John  Armstrong 
to  survey  for  George  Croghan,  es.q  4000  acres  on  Aughwic,  Juniata 
and  Dunning's  creek  in  1761,  whereon  three  surveys  were  afterwards 
made  in  November,  in  the  same  year ;  that  one  of  the  said  surveys 
was  appropriated  to  Jeremiah  Warder  and  company,  one,  other  to 
George  Boss,  and  the  last  to  the  said  John  Armstrong  including  the 
lands  in  question,  for  which  a  warrant  of  acceptance  issued  to  him  on 
the  8th  March  1774.  That  the  said  written  order  was  afterwards 
burnt  in  the  house  of  Ool.  Armstrong  in  1763,  but  the  survey  so  made, 
was  recited  in  a  patent,  dated  19th  October  1773  granted  to  James 
Foley  under  the  claim  of  Warder  and  Franks,  ^^  to  have  been  made 
by  the  consent  and  direction  of  the  proprietaries  for  George  Crog- 
ban."  And  after  showing  the  said  warrant  of  acceptance  and  patent, 
they  offered  to  prove  the  contents  of  the  said  written  order  by  parol 
evidence. 

The  defendant's  counsel  admitted,  that  the  destruction  of  Col.  Arm- 
strong's house  was  a  knovm  fact,  but  contended,  that  it  was  of  great 
consequence  to  establish  an  authority  to  survey  4000  acres  of  land  by 
oral  testimony.  Some  traces  must  remain  in  the  land  office  of  the 
instructions  whereon  the  written  order  was  founded,  or  some  memo- 
randun  thereof,  which  ought  to  have  been  produced.  Besides  the  war- 
rant of  acceptance  states  that  the  ^^  survey  was  made  at  the  request  of 
George  Croghan  about  ten  years  before,  but  without  a  warrant."  I£  the 
secretary's  letter  had  been  the  ground  on  which  the  survey  was  made, 
it  would  have  been  so  recited.  Here  tbe  defendant  claims  under  an 
actual  settlement  of  the  lands  made  in  March,  1771. 

The  plaintiff's  counsel  offered  to  show  that  the  land  office  had  been 
searched,  but  no  vestiges  of  the  written  order  could  be  f ound,  and 

Vol.  m.  84 


580  CASES  IN  THE  SUPREME  COURT  [1808 

cited  1  Dall.  6.    This  the  defendant's  counsel  dispensed  with. 

By  the  court.  The  objection  made  goes  rather  to  the  operation  of 
the  eyidince  offered,  than  to  its  admissibility.  The  great  rule  of  e?i- 
dence  is,  that  none  shall  be  admitted,  which  supposes  superior  eridence 
behind  in  the  power  of  the  party.  Gilb.  Law  Evid.  16.  Bull.  289. 
If  an  instrument  be  lost,  after  proving  that  it  did  once  exist,  it  maybe 
proved  by  a  copy,  or  if  there  be  none  such,  by  witnesses  viva  voee^ 
2  Equ.  Gas.  Ab.  409,  410.  The  law  for  necessity  admits  that,  which 
of  all  things  it  most  abhors,  parol  evidence  of  deed.  Even  the  copies 
of  records  which  have  been  lost,  may  be  given  in  evidence,  though 
not  proved  to  true  copies.  It  is  admitted,  that  all  the  official  papers 
of  Go!.  Armstrong  were  burned  in  1763 ,  and  this  order  must  be  pre- 
sumed te  have  been  amongst  them.  The  land  office  has  been  searched, 
and  nothing  remains  in  the  plaintifPs  power  except  the  parol  evidence 
offered,  which  ought  to  be  recived,  and  its  operation  weighed  dis- 
passionately. 

In  the  course  of  the  argument,  Mr.  Walker  for  the  defendant  in- 
sisted, that  the  order  to  survey  the  4000  acres  being  indescriptivo,  the 
legal  right  did  not  vest  until  the  return  survey ;  and  it  had  been  so  de- 
termined at  Sunbuty  in  Funston's  lessee  t;.  M'Mahon,  October  1797. 

Yeates,  J.  That  case  is  perfectly  familiar  to  me.  The  applica- 
tions on  both  sides  designated  other  lands,  than  those  in  dispute. 
The  members  of  the  court  disagreed  in  opinion.  M'Eean,  Chief  Jus- 
tice, held,  that  until  the  warrant  of  acceptance  issued  no  right  vested 
in  the  party  on  a  shifted  application.  I  thought  that  the  return  of 
survey  was  prima  facie  evidence  of  its  acceptance,  and  I  still  adhere 
to  that  opinion.  But  it  has  always  been  understood,  that  on  an  in- 
descriptive  location,  wanting  precision  in  its  terms,  the  interert  vests 
from  the  time  of  survey. 

Smith,  J.     Such  has  been  the  invariable  rule  on  vague  warrants  or 

applications.     On  shifted  locations,  the  title  does  not  vest  until  the 

return  of  survey  into  the  surveyor  general's  office,  unless  the  owner  of 

the  adverse  title  had  notice  of  the  survey  prior  to  the   commencement 

of  his  right.    And  so  have  been  the  different  adjudications,   that  I 

know  of. 

Verdict,  pro  quer. 

Messrs.  Duncan  and  Watts,  pro  quer, 
Messrs.  Hamilton  and  Walker,  pro  def. 
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BoBBBT  RrrcHiB  agcdnst  Akdebw  Summers  bdcI  William  Ooatbs. 

Where  one  interested  in  a  prommisBory  note  drawn  by  A,  payable  to  the  order  of  B, 
and  purporting  to  be  indorsed  by  B,  sells  it  bona  fide  and  without  any  improper  eon- 
duct,  by  delivery,  and  without  indorsement  to  G,  and  receives  the  money,  G,  may  re- 
eover  back  the  money  so  (paid,  if  it  turns  out  that  the  indorsement  of  B,  is  forged, 
without  tendering  the  note  to  the  seller,  previous  to  bringing  the  suit. 

Action  for  money  had  and  received. 

The  eause  came  on  to  trial  on  the  29th  June  1802 ,  at  the  sittings 
for  Philadelphia  county,  when  the  jury  found  the  following  special  ver- 
dict : 

The  jury  in  this  case,  on  their  several  oaths  and  affirmations,  do 
find  from  verbal  and  written  testimony,  that  the  defendants  did,  on 
the  19th  July  1798,  receive  a  certain  note  of  hand  from  and  drawn 
by  Joseph  Thomas,  dated  19th  July  1798,  at  60  days  after  date,  pay- 
able  to  the  order  of  John  Morton,  for  (3000,  and  indorsed  with  the 
name  of  John  Morton.    That  on  the  same  day  the  defendants  charged 
in  their  books  of  account  to  the  debit  of  the  said  Joseph  Thomas,  the 
drawer  of  the  said  note,  the  sum  of  $2900  cash  paid  and  advanced  to 
him,  whereby  they  became  interested  in  the  said  note,  having  so  paid 
for  it  on  the  day  they  received  it :  and  that  they  did  hold  this  note  and 
continue  their  interest  therein  until  the  28d  day  of  July  aforesaid,  when 
they  the  defendants  sold  the  said  note  to  Robert  Ritchie  the  plaintiff, 
at  a  discount  of  one  and  an  half  per  cent,  per  month,  or  thereiibouts, 
on  the  principal,  for  the  unexpired  time  thereof.     That  the  said  plain- 
tiff did  pay  on  the  26th  July  (1600,  and  on  Slst  of  the  same  month 
$1814^,  making  together  $2914^,  being  the  net  amount  of  the 
said  note  due  to  the  defendants.     That  they  the  defendants,  did,  on  the 
28d  July  give  the  said  Joseph  Thomas  credit  for  the  said  sum  so  to 
be  received  of  the  plaintiff,  deducting  first  therefrom  $15  for  their 
commission,  and  a  further  sum  of  $10,  or  thereabouts,  for  discount, 
being  at  the  same  rate  of  one  and  an  half  per  cent  per  month,  as  was 
allowed  by  them  to  the  plaintiff,  thereby  confirming  the  interest  liiey 
held  in  the  said  note,  during  the  time  it  remained  in  their  hand^.    That 
soon  after  it  was  discovered,  that  the  supposed  indorsement  of  John 
Morton  on  the  said  note,  was,  and  it  now  appears  to  the  jury,  is  a  for* 
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gerj.  That  therefore  the  said  note  is  prored  not  to  be  what  it  waa 
sold  for  bj  the  defendants ,  \rho  were  so  interested  therein  ;  but  no  ap« 
pearanoe,  even  of  improper  conduct,  on  the  part  of  the  defendants  ex- 
ists. The  said  jury,  if  the  court  are  of  opinion  on  this  case,  that  the 
plaintiff  is  in  law  entitled  to  recover  back  from  the  defendants  the  said 
sum  of  $2914^^,  and  interest  thereon,  do  therefore  further  find  for 
the  plaintiff  in  the  sum  of  $3681^^  damages,  and  sixpence  costs: 
and  that  he  do  restore  the  said  note  of  (8000  to  the  defendants.  And 
if  the  court  should  be  of  opinion,  that  the  law  is  in  favor  of  the  defend- 
ants, then  the  jury  find  for  the  defendants. 
Philadelphia,  June  29th,  1802. 

The  special  verdict  was  argued  on  the  15th  and  16th  days  of  March 
last,  with  great  ingenuity,  by  Messrs.  Lewis  and  Gibson  for  the  plain- 
tiff, and  by  Messrs.  Ingersoll,  M.  Levy  and  Todd  for  the  defendants  *, 
but,  as  it  is  believed,  that  all  their  arguments  and  law  authorities  hav9 
been  noticed  by  the  court,  in  the  opinions  which  they  delivered  eeria- 
iim  this  term,  their  arguments  are  omitted  in  this  report. 

Shippen,  C.  J.  The  special  verdict  in  this  case  finds  facts  veiy 
favorable  to  the  cause  of  the  plaintiff,  absolutely  precluding  the  idea 
of  the  defendants  acting  as  the  agents  of  the  drawer  of  the  note.  They 
find,  that  the  defendants  became  interested  in  the  note,  by  having  paid 
Thomas  the  full  amount  of  it,  and  that  the  interest  continued  to  the 
time  of  the  sale  to  the  plaintiff.  They  likewise  find,  that  the  name  of 
the  indorser  was  forged,  and  that  the  note  was  not  what  it  was  sold  for 
to  the  plaintiff.  It  is  no  doubt  usual  and  lawful  to  sell  notes  by  deliv- 
ery, without  an  indorsement  by  the  seller ;  and  in  all  such  cases  diere 
is  no  responsibility  on  the  part  of  the  seller.  This  want  of  responsi- 
bility however,  from  the  nature  of  the  transaction,  is  confined  to  the 
solvency  of  the  parties,  whose  names  appear  on  the  paper ;  but  being 
a  representation,  that  such  names  were  really  the  signatures  of  such  par- 
ties, if  it  afterwards  appears  that  representation  was  false,  I  can  find 
no  reason  or  law,  that  discharges  the  seller  from  being  accountable  for 
the  misrepresentation,  by  refunding  the  money  he  has  received.  When 
paper  money,  or  what  were  called  bills  of  credit,  were  in  circulation,  if  a 
counterfeit  bill  was  passed  by  one  person  to  another,  although  bodi  were 
ignorant  of  its  being  a  counterfeit,  there  never  was  a  doubt,  but  that  the 
prayer  was  answerable  over  to  the  payee.  So  now  in  the  case  of  bank  notes 
payable  to  order,  instead  of  bearer,  if  the  name  of  the  payee  should  be 
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forged  and  tbe  note  on  that  account  should  be  refused  atthebank,  can  it 
bedoubted,  that  he  who  passed  it  would  be  answerable  to  the  receirer  ? 
We  were  put  in  mind  of  the  oase  determined  by  this  court,  of  Levy 
T.  Bank  of  United  States ;  but  that  case  was  determined  upon  yery 
different  principals.  The  Bank  there  were  bound  to  know  the  signa- 
ture of  the  person,  who  appeared  as  the  drawer  of  the  check,  and  did 
actually  accept  and  pay  the  draft,  or  what  was  the  same  thing,  credit- 
ed the  holder  in  his  bank  book.  My  opinion  is  in  favour  of  the  plain* 
tiff,  on  the  special  verdict. 

Yeates,  J.  The  court  in  forming  iheir  judgment  on  this  special  ver* 
diet,  are  confined  to  the  facts  expressly  found  by  the  jury.  No  infer- 
ence or  implication  of  any  material  fact  is  allowable.  8  Burr.  1876. 

The  first  question  which  presents  itself  is,  whether  the  defendants 
are  to  be  considered  as  principals  or  agents  in  this  transaction? 

That  the  moneys  produced  by  the  sale  of  the  note  have  not  been 
paid  over  by  diem  to  Joseph  Thomas,  is  ascertained,  because  they 
have  credited  themselves  therewith.  It  is  true,  they  have  charged  him 
with  a  commission  of  $15,  and  a  further  sum  of  $10,  or  thereabouts, 
for  discount,  at  the  rate  of  one  and  an  half  per  cent,  per  month,  the 
same  as  they  afterwards  allowed  to  the  plaintiff,  and  have  deducted  the 
same  thereout.  But  notwithstanding  this,  they  cannot  possibly  be 
viewed  as  mere  agents  or  brokers  ;  because,  on  the  19th  July  1798, 
when  they  received  the  note,'  they  paid  and  advanced  to  Thomas 
$2900 ;  and  it  is  found  by  the  jury,  that  ^'  they  became  interested  in 
the  said  note,  having  so  paid  for  it  on  the  day  they  received  it,  and 
continued  their  interest  therein  until  the  28d  July  aforesaid,  when 
they  sold  the  same  to  the  plaintiff,  and  confirmed  their  interest  by  giv- 
ing credit  for  the  amount  of  sale,  deducting  their  commissions  and 
discount." 

If  indeed,  the  defendants  had  acted  in  the  mere  capacity  of  brokers, 
aad  paid  over  the  money  to  their  principal,  they  would  not  be  respon- 
sible to  the  plaintiff.  But  it  is  evident,  that  they  gave  an  anticipated 
credit  to  Thomas,  and  looked  to  the  sale  of  the  note,  as  the  channel 
of  reimbureement. 

It  has  however  been  insisted,  that  admitting  the  defendants  to  be 
principles,  they  are  not  answerable  over  to  the  plaintiff,  because  the 
legal  maxim  can)€at  emptor  applies.  In  support  hereof,  two  cases  have 
been  adduced.  On  cited  by  the  Lord  Chancellor,  in  8  Yes.  jr.  285, 
where  one  had  bought  and  estate,  and  was  evicted  of  one  moiety,  on 
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a  ele^T  defect  of  title,  not  gaarded  against  by  coyenant,  no  equity 
could  be  raised  in  bis  bebalf ;  and  the  other  of  Bree  r.  Holbech,  Doug. 
654,  where  an  administrator  with  the  will  annexed,  found  a  mortgage 
amongst  his  testator's  papers,  and  transferred  it  boiui  fide^  as  a 
marketable  commodity,  there  could  be  no  recorery  against  him,  on 
the  mortgage's  turning  out  to  be  forged,  as  it  was  incumbent  on  the 
assignee  to  look  to  the  goodness  of  the  mortgage,  or  guard  himself 
by  proper  covenants.  1  Fonbla.  109, 110. 

To  this  it  is  answered,  that  the  rule  of  '^  octveai  emptor j^^  is  very 
unconsciencious,  and  is  now  exploded.  2  Woodes.  415.  3  Woodes.  199. 
When  applied  to  a  retention  of  the  purchase  money,  according  to  the 
ludicrous  remark  of  a  late  writer,  the  words  may  be  translated,  '*  the 
devil  take  the  hindmost."  (Evan's  essays  on  money  had  and  received, 
pa.  32)  But  at  most,  it  is  applicable  to  the  sales  of  real  and  not  of 
personal  property.  One  selling,  goods,  undertakes  that  they  are  his 
own  and  an  implied  warranty  respecting  the  title  of  the  vendor,  is  an- 
nexed to  every  such  sale.  2  BI.  Com.  452. '4  Bl  Com.  164-5.  Bree  v. 
Bolbech,  which  savours  greatly  of  hardship,  was  determined  on  the  plea 
of  the  statute  of  limitations ;  and  the  replication  did  not  suggest  a 
fraud,  which  could  take  it  out  of  the  statute.  But  in  the  case  of  a 
mortgage,  the  estate  is  absolute  at  law,  or  default  of  payment ;  and  on 
the  death  of  the  mortgagee,  goes  to  his  heirs  or  devisee,  though  the 
money  is  payable  to  his  personal  representative.  1  Fonbla.  259.  A 
mortgage  conveys  the  legal  interest  in  the  lands  in  form,  though  it  is 
only  a  security,  and  the  mortgagee  has  but  a  chattel.    Doug.  610, 

(632.)    Indeed  formerly,  the  mortgaged  premises  were  deemed  sub- 
ject to  the  dower  of  the  wife  of  the  feoffee,  and   all  other  his  real 

charges  and  incumbraces,  Cro.  Car.  191 ;  though  the  rules  of  equity 

are  changed  at  present  in  these  particulars.  2  Freem.  43,  66,  71. 

The  law  seems  to  be  well  settled,  that  where  one  having  the  posses- 
sion of  any  personal  chattel,  sells  it,  his  bare  affirmation  amounts  to  a 
warranty;  though  it  is  otherwise,  where  the  seller  is  out  of  possession, 
for  there  the  rule  ^^caveai  empior^^  applies.  And  so  it  is,  in  the 
case  of  lands,  whether  the  seller  be  in  or  out  of  possession.  1  Salk. 
210.  1  Ld.  Raym.  593. 1  Show,  68.  Cro.  Jac.  474. 

It  is  worthy  of  observation,  that  in  Crips  v.  Reade,  6  Term.  Rep. 
606,  where  one  sold  a  leasehold  estate  from  which  the  purchaser  was 
evicted  for  want  of  tide,  but  no  assignment  or  other  written  convey* 
ance  was  made,a  recovery  was  had  by  the  vendee  of  the  purchase  moDey. 
Lord  Eenyon  there  said,  he  did  not  wish  to  disturb  the  rule  of  ^^ca- 
veai  emptor y^^  adopted  in  Bree  v.  Holbech,  and  in  other  caseB,where  a 
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regular  conrejaBce  was  made,  to  which  other  covenants  were  not  added. 
Bat  here,  the  leasehold  passed  by  parol.  This  adjudication  is  bottom- 
ed clearly  on  the  principle,  that  no  engagement  shall  be  implied,  which 
is  not  expressed,  where  there  is  a  formal  contract.  Bat  '^  where  the 
whole  passes  by  parol,  and  proceeds  on  a  misapprehension  of  both 
parties,  and  the  money  is  paid  under  a  mistake,  an  action  for  money 
had  and  received,  will  lie  to  recover  it  back."  lb.  607.  The  dis- 
tinction appears  founded  on  sound  policy  and  good  sense,  and  partic- 
ularly so,  as  referable  to  lands,  which  are  permanent  in  their  nature. 
The  decision  has  considerable  force  in  my  mind. 

In  the  conclusion  of  the  argument,  the  defendant's  counsel  did  not 
not  deny,  that  whoever  sold  a  chattel,  of  which  they  were  in  possession 
warranted  the  title  ;  but  they  warmly  contended,  that  this  implied  war- 
ranty wa«  not  applicable,  either  on  principle  or  precedent,'  to  mere  ohoses 
in  action,  sold  without  any  formal  assignments,  which  were  sui  gene* 
eria. 

I  shall  proceed  to  consider  their  arguments  in  detail,  and  the  ani- 
madversions made  thereon. 

It  was  said  for  the  defendants,  that  nothing  was  more  common,  than 
to  offer  notes  with  indorsements  on  them  for  sale,  in  market ;  and  it 
never  was  supposed,  that  the  seller  was  responsible,  either  for  the  sol- 
vency of  the  parties,  or  the  genuineness  of  the  instruments.  No  dis- 
tinction can  be  shown,  that  the  vendor  should  be  liable  for  the  latter 
and  not  the  former.  Even  on  the  written  assignment  of  a  bond,  the 
assignor  is  not  answerable,  if  the  money  be  not  recovered.  1  DalL 
4i9.  If  the  assignee  buys  a  bond  at  20  or  80  per  cent,  discount,  he  is 
out  of  the  act  of  usury,  because  he  runs  the  risk  of  forgery,  lb,  217. 
This  evinces,  that  it  is  incumbent  on  him  to  inform  himself,  of  the 
hand- writings  on  the  paper,  as  subscriptions  ;  and  the  plaintiff's  means 
of  information  in  this  particular,  were  equal  to  those  of  the  defen-. 
dants.  The  only  mercantile  mode  known,  of  warranting  a  bill  of  ex- 
change or  promissory  note,  is  by  indorsement.  In  the  cases  of  bills 
payable  to  order,  bought  at  a  discount,  the  indorser  is  liable ;  but 
where  they  are  payable  to  bearer,  they  pass  by  delivery,  and  it  is  an 
absolute  purchase ;  and  the  person  thus  transferring,  ceases  to  be  a 
party  to  the  bill  or  note.  Lambert  v.  Pack.  1  Salk.  128,  (7th  Besol.) 
1  Ld.  Baym.  442.  12  Mod.  841.  4  Yin.  248,  pi.  9.  So  a  note  may 
be  warranted  by  special  agreement  without  indorsement.  2  Ld.  Baym. 
758. 

It  is  true,  that  Eyd,  in  his  treatise  on  bills  of  exchange  and  prom- 
issory noteSj^  in  his  1  ed.  pa.  60,  says,  that  as  between  the  tranferer 
and  the  person  who  receives  the  bill  or  note,  there  may  be  a  recovery 
back,  il  ^he  money  is  not  paid  thereon,  in  an  action  for  money  had  and 
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received.  But  in  his  2d.  ed.  (pa.  90)  he  asserts,  that  if  ihe  bill  or 
note  be  discounted  for  the  accommodation  of  the  transferer,  then  the 
transfer  is  a  sale  ;  and  he  who  sells  it,  does  not  become  anew  securiQry 
and  is  not  liable  to  refund  the  money,  if  the  bill  or  note  should  not  be 
paid.  According  to  the  civil  law,  the  defendants  are  not  liable.  1 
Pothier  on  sales  200-1.  If  the  parties  do  not  explain  themselves,  the 
seller  is  not  answerable.  2  Poth.  75,  §  2. 

To  this,  it  is  answered  on  the  part  of  the  plaintiff,  that  though  en- 
dorsed notes  are  marketable  articles,  yet  it  never  has  been  considered 
here,  that  the  seller  oE  a  note  guarranteed  the  solidity  of  the  maker  or 
indorsers.  His  refusing  his  subscription  thereto,  is,  supposed  to  im- 
ply that  he  is  not  to  be  responsible  if  the  payment  cannot  be  exacted. 
But  an  evident  distinction  exists,  obvious  to  common  sense,  and  the 
reason  and  understanding  of  all  mankind,  when  one  undertakes  to 
transfer  what  does  not  exist,  a  note  drawn  by  Thomas  indorsed  by 
'Morton.  It  is  analogous  to  the  payment  of  a  counterfeit  bank  note 
payable  to  bearer,  or  of  a  forged  bill  of  credit,  previous  to  the  adop- 
tion of  the  present  constitution  of  the  United  States,  upon  any  contract 
or  it  may  pore  correctly  be  compared  to  the  delivery  of  a  bank  poet 
note  payable  to  order,  whereon,  the  signature  of  the  original  payee 
has  been  forged.  In  neither  of  these  instances,  can  it  be  pretended, 
that  such  transfer  would  be  sanctioned.  Besides,  in  the  case  before 
the  court,  the  defendants  possessed  sources  of  knowledge  superior  to 
the  plaintiff.  It  is  not  found,  that  the  plaintiff  had  any  dealing  with 
the  drawer  or  indorser ;  but  the  defendants  must  necessarily  have  had 
transactions  with  Thomas,  because  on  the  credit  of  his  note,  they  ad- 
vanced him  $2900. 

It  was  also  said  for  the  defendants,  that  the  holder  of  a  bill  may  re- 
cover, though  the  payee  was  fictitious,  where  that  fact  was  known  to 
all  the  parties  concerned  in  drawing  the  bill.  3  Term  Rep.  174, 182* 
And  between  the  plaintiff  and  the  maker  of  the  note,  the  former  could 
certainly  be  entitled  to  recover  against  the  latter.  John  Morton, 
though  a  person  in  existence,  had  no  interest  in  the  note,  but  his  name 
was  merely  made  use  of ;  and  this  distinguishes  it  from  Mead  v.  Young 
4  Term  Rep.  28,  where  there  being  a  real  payee  interested  in  the  bill, 
and  his  name  forged,  it  was  held,  that  no  property  passed  thereby. 

The  plaintiff  answers,  that  this  note  is  payable  to  order  and  not  to 
bearer.  He  cannot  use  the  name  of  Morton  in  the  institution  of  a 
suit,  unless  authorized  by  him.  He  cannot  deduce  a  title  through 
him,  because  his  signature  is  forged.  To  a  bill  payable  to  order, 
the  holder  can  have  no  title,  unless  the  payee  has  actually  ex* 
pressed  his  order  by  indorsement.    Kyd.  134,    A  transfer  by  in. 
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donement,  where  that  is  necessaiji  can  only  be  made  by  him,  nho 
has  a  light  to  make  it ;  and  that  is  strictly  only  the  payee  or  the 
person  to  whom  he  or  his  indorsees  hare  transferred  it,  or  some  one 
daiming  in  the  right  of  these  parties.  Kyd.  68.  Bayl  15.  1  Salk. 
126.  8  Salk.  70.  1  Burr.  452.  Doug.  633.  Bat  even  admitting 
that  verdict  might  be  had  against  Thomas,  the  great  objection  re- 
mains, that  no  recurrence  can  be  had  to  Morten,  because  his  endorse- 
ment  was  forged. 

It  was  insisted  again  by  the  defendants,  that  the  jury  baring  ac- 
quitted the  defendants  eren  of  the  appearance  of  improper  conduct, 
an  attempt  was  now  made  t^  throw  the  loss  off  one  innooent  man  on 
another,  which  the  law  would  not  permit.  Thus,  money  paid  by  the 
acceptor  of  a  forged  bill  to  %  bona  fide  indorser,  cannot  be  recovered 
back ;  8  Buxr.  1354.  1  Bla,  Bep.  390.  4  Term  Rep.  325,  835 ;  and 
on  this  ground,  was  the  case  of  Levy  v.  The  Bank  of  the  United  States, 
determined  in  this  court.  So  a  payment  to  an  executor  under  a  forged 
will,  is  good  against  a  subsequent  administrator.  8  Term  Bep.  127. 
And  a  payment  under  a  forged  bond  or  bill,  is  styled  by  Ashurst 
and  Grose,  Justices,  a  voluntary  act  lb.  229,  132.  The  holder  of 
a  bill  selling  it  without  indorsement,  neither  morality  nor  law  will 
eompel  him  to  refund  the  money  for  which  he  has  sold  it,  if  he  did 
not  know  at  the  time  that  it  was  not  a  good  bill.  Per  Ld.  Eenyon,  3 
Term  Bep.  759,  Fennv.  Harrison.  By  refusing  to  indorse,  the  par- 
ty refuses  to  pledge  his  credit  for  the  validity  of  the  bill.  Espin  Bep. 
447,  Fidell  v.  Clarke.  So  a  horse  sold  under  a  false  pedigree,  with- 
out a  warranty,  there  can  be  no  recovery  back.  Peake  123,  Dunlop 
T.  Waugh.  Where  an  unsound  horse  has  been  sold  for  a  sound  price» 
without  warranty,  the  plaintiff  must  lay  in  his  declaration,  that  the 
defendant  knew  the  horse  to  be  unsound.  Doug.  20.  Indeed  the 
eases  respecting  soundness  of  price,  more  particularily  refer  to  the 
article  of  horses.  2  Bla.  Com.  455,  Christian's  note  9.  If  the  defen- 
dants have  been  negligent,  in  not  making  inquiry  concerning  the  sig- 
nature of  Morton,  die  same  laches  may  be  imputed  to  the  plaintiff, 
who  kept  the  note  for  eight  days.  If  the  purchaser  wants  attention 
in  those  points,  where  attention  could  protect  him  from  imposition,  the 
role  of  ^^caveo/ em;7/or,"  will  apply.  1  Fonbla.  871-2.  The  defen- 
dants have  fairly  paid  the  full  value  of  the  note  to  Thomas.  The 
plaintiff  has  done  no  more  to  the  defendants. 

The  parties  being  thus  equally  innocent  and  meritorious  in  the  whole 
transaction,  the  court  will  not  interpose  between  them.  The  rule  of 
the  law  will  apply ;  ^^m  pari  delicto^  tnelior  est  conditio  poBsiden^ 
tisy  according  to  the  cases  Lowrey  v.  Bourdieu,  Doug.  451.    Andre 
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et  al.  y.  Fletcher ,  8  Term  Bep.  266.  Browning  t.  Morris,  Gowp. 
792  9  and  Tomkyns  ▼.  Barnet,  Skin.  411.  A  judgment  for  the  plain- 
tiff would  materially  affect  the  negotiability  of  notes,  and  open  a 
door  to  litigation,  by  rescinding  many  contracts. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  authorities 
cited  were  not  applicable.  The  acceptor  of  a  bill  is  bound  to  know 
the  hand- writing  of  the  drawer,  and  if  he  pays  his  money  on  a  forged 
bill,  the  fault  is  imputable  to  him.  All  the  books  were  ransaked  on 
this  subject,  in  Levy  y.  Bank  of  United  States,  and  the  decision  was 
grounded  on  that  proposition.  The  payment  to  the  executor  of  the 
forged  will  was  held  good,  because  die  probate  was  had  in  a  court  of 
competent  jurisdiction  on  the  subject,  which  could  not  be  disputed, 
and  therefore  was  not  like  the  payment  under  a  forged  bill  or  bond ; 
for  this  was  made  under  the  authority  of  the  pr6bate  and  not  of  the 
will.  The  cases  of  Fenn  y.  Harrison,  and  FideU  y.  Glarke,  go  on  the 
grounds  of  the  goodness  and  validity  of  the  bills,  as  referable  to  tiie 
solidity  and  solvency  of  the  parties,  and  not  to  the  genuineness  of  the 
paper  ;  and  the  evident  distinction  between  genuine  and  spurious  biOs 
has  been  already  noticed.  InDunlop  v.  Waugh,  the  horse  was  sold  aecor' 
ding  to  the  pedigree,  and  the  vendor  expressly  said,  he  knew  nothing  far- 
ther of  him,  as  the  mark  was  out  of  his  mouth.  The  form  of  a  declar- 
ation on  an  implied  warranty,  where  a  sound  price  has  been  given  for 
an  unsound  article,  is  the  same  as  on  an  express  warranty,  to  let  in 
both  proofs  if  necessary,  and  said  to  have  been  so  practised  for  twenty 
years.  A  fair  price  implies  a  warranty,  and  no  one  parts  with  his  money 
without  expecting  a  consideration.  2  Woodes.  415.  Doug.  20.  It  is 
admitted  that  this  principle  comes  most  frequently  into  view  in  the  sales 
of  horses,  on  account  of  the  impositions  usually  practised  in  such 
cases  ;  but  it  is  a  general  rule,  applicable  to  every  species  of  personal 
property.  If  one  receives  money  on  a  forged  note  unknowingly,  he  shall 
answer  for  the  money ;  but  if  done  knowingly,  it  is  a  publication  of 
the  forgery.  12  Mod.  494.  It  has  been  said  that  this  book  is  of  no 
authority ;  but  the  doctrine  is  uncontradicted,  and  appears  consonant 
to  reason.  The  very  shewing  of  the  note  here  was  a  misrepresentation, 
though  it  is  agreed  to  have  been  from  misapprehension.  The  role  in 
pari  delicto  is  not  referable  to  the  plaintiff;  it  is  chiefly  confined  to 
cases  of  illicit  trade,  and  transactions  running  counter  to  the  statnte 
law  and  general  national  policy ;  but  we  know  of  no  instance,  indepen- 
dent of  these  circumstances,  where  it  has  been  applied  to  common  sales 
of  unprohibited  marketable^articles.    It  cannot   be  the  fault ;  it  was 
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tke  misfortune  of  the  plaintiff,  when  he  eontracted  for  one  thing  to 
have  received  another.  And  it  is  apprehended,  that  a  decision  in  fa- 
Yor  of  the  plaintiff,  so  far  from  injuring  the  negotiability  of  notes, 
voold  give  them  an  increased  circulation ;  for  the  purchasers  will  be 
rendered  secure,  whether  the  change  of  the  objects  of  sale  be  de« 
signed  or  accidental. 

It  was  likewise  insisted  for  the  defendants,  that  the  circumstances  of 
the  pre  sent  case  willnot  support  an  action  for  money  had  and  received. 
Hoses  V.  M'Farlane,  2  Burr.  1005,  is  not  generally  understood. 
There  the  indorsement  was  obtained  by  fraud,  and  no  doubt  existed  on 
the  true  merits.  Jb,  1010, 1012.  Dutrecht  v.  Melchior,  2  Dall.  428, 
is  imperfectly  reported  ;  but  if  the  vendor  had  sold  only  his  interest  in 
the  land  to  the  vendee  without  artifice,  it  would  seem  there  could  be 
no  recovery  against  him.  With  respect  to  the  failure  of  the  considera*  ^ 
tion  after  the  agreement  is  executed,  there  are  some  cases  in  which  re- 
lief may  be  had  at  law,  but  it  is  impracticable  to  extract  from  the 
books  any  general  rule  on  the  subject.  1  Fonbla.  868.  Nor  can  we 
reconcile  the  rule,  that  an  action  will  lie  on  the  failure  of  the  consid- 
eration of  the  agreement,  with  the  case  cited  in  8  Yes.  jr.  285,  or 
Bree  v.  Holbech  in  Doug.  654.  The  holder  of  a  promissory  note  is 
not  considered  as  the  assignee  of  a  payee,  otherwise  all  negotiability 
would  be  destroyed.  An  acceptor  who  has  paid  a  forged  bill  cannot  re- 
cover it  back.    8  Burr.  1854.  4  Term  Rep.  885. 

On  the  other  side  it  was  answered,  that  no  case  could  be  put  more 
strong  than  the  present,  wherein  the  consideration  of  a  contract  failed. 
The  books  are  full  of  authorities,  to  show,  that  where  money  ought  not 
to  be  retained,  or  where  it  had  been  paid  by  mistake,  or  through  im- 
position, or  where  the  consideration  failed,  it  may  be  recovered  back. 
Among  others,  see  2  Bla.  Rep.  824.  4  Term  Rep.  561.  6  Term  Rep. 
606.  Bull.  127. 1  Espin.  Rep.  150.  8  Bla.  Com.  162.  The  founda- 
tion  of  the  decisions  in  8  Yes.  jr.  285,  and  Doug.  654,  have  already 
been  examined.  Written  transfers  were  made,  which  contained  no 
covenants  of  warranty. 

Lastly,  it  was  alleged  by  the  defendant's  counsel  that  this  action 
was  brought  prematurely ;  and  that  previous  thereto,  there  should  have 
been  a  tender  of  the  note  to  the  defendants.  The  special  verdict  finds 
that  the  plaintiff  shall  restore  the  note.  If  a  contract  is  to  be  rescind- 
ed, it  must  be  done  in  a  reasonable  time.  1  Term  Rep.  188.  When 
an  action  is  brought  for  money  had  and  received,  an  immediate  return 
of  the  article  is  necessary ;  but  it  is  otherwise  on  an  express  warran- 
tj.    1  H.  Bla.  19. 

The  plaintiff's  counsel  observed  hereto,  that  the  opinion  of  the 
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court  in  2  Burr.  1011 ,  folly  justified  the  commeneement  of  the  suit, 
without  making  any  tender.  The  agreemont  is  disaffirmed  ab  initio^ 
by  bringing  this  species  of  action.  In  one  Term  Bep.  138,  the  con- 
tract was  conditional,  and  the  case  in  1  H.  Bla.  19,  was  on  an  express 
warranty; 

The  answers  given  by  the  plaintiff's  counsel  to  the  arguments  ad- 
duced on  the  part  of  the  defendants,  are  in  general,  satisfactory  to  my 
mind.  The  leading  feature  of  the  case,  which  early  attracted  my  at- 
tention, during  the  argument,  was,  in  the  language  of  the  special  ver- 
dict, ^^  the  note  is  proved  not  to  be,  what  it  was  sold  for  by  the  de- 
fendants, who  were  interested  therein."  I  can  truly  say,  with  one  of 
the  defendant's  learned  counsel,  [Mr.  IngersoU,]  that  I  do  not  fully 
see  the  distinction  laid  down  by  Eyd,  in  his  2d  edit.,  between  •  notes 
•discounted  for  the  accommodation  of  the  transferer,  and  a  general  sale 
by  delivery.  The  author  has  cited  no  resolution  or  dictum,  to  sup- 
port this  distinction ;  nor  can  I  find  any  on  a  careful  search.  But  if 
the  ground  of  the  difference  may  be  supposed  to  be,  that  in  the  first 
case,  the  note  is  discounted  on  the  credit  of  the  signatures,  apparent 
on  the  face  and  back  of  the  note,  then  the  observation  applies  strongly 
against  the  defendants  in  the  principal  case,  the  plaintiff  being  pre- 
sumed to  have  paid  his  money,  in  confidence  of  the  truth  and  genuine- 
ness of  those  appearances. 

I  impute  no  criminality  of  the  slightest  shade  to  the  defendants. 
But  here  the  plaintiff  has  contracted  for  one  thing,  and  has  received 
another.  He  may  justly  exclaim,  "  non  hsec  in  /aBdera  vem."  It 
is  the  vital  principle  in  contracts,  that  each  party  shall  perform  those 
things  which  he  ought  to  do.  Failing  essentially  herein,  the  other 
party  is  discharged.  The  mere  exhibition  of  the  note  for  sale, 
amounts  in  my  idea«  to  a  representation  of  facts,  which  the  selleis 
may  be  called  upon  to  verify. 

The  case  of  Parkinson  v.  Lee,  (2  East.  314,)  determined  in  1802, 
was  cited  on  the  first  day  of  this  term,  by  the  defendant's  counsel,  and 
much  relied  upon.  There,  hops  were  sold  by  the  sample,  for  a  fair, 
marketable  price,  having  a  latent  defect,  unknown  to  the  seller,  and 
without  fraud  on  his  part,  (who  did  not  grow  them,)  and  it  was  re- 
solved, that  seller  was  not  answerable  on  an  implied  warranty,  though 
the  hops  turned  out  to  be  unmarketable.  The  grounds  of  adjudication 
were,  that  the  goods  were  sold  according  to  the  usual  mode  of  dealing, 
where  the  seller  was  not  the  grower  of  the  hops.  The  buyer  had  an 
opportunity  of  judging  by  the  sample,  and  if  he  doubted  the  goodness, 
he  might  secure  himself  by  a  warran^.    The  seller  was  not  liable  for  a 
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btent  defect,  where  there  was  no  fault,  and  no  representation  made  hy 
him,  to  indaoe  the  buyer  to  purchase  the  article. 

I  do  not  consider  that  case  as  analogous  to  the  present.  There  was 
a  sale  by  the  sample,  according  to  the  common  course  of  dealing,  be* 
tween  the  contracting  parties.  Here,  as  I  have  already  observed,  the 
offer  of  the  note  for  sale  was  a  virtual  representation  of  the  genuineness 
of  the  instrument ;  and  the  jury  state  expressly,  that  the  *^  note  is  not 
^^  what  the  defendants  sold  it  for." 

To  make  the  two  cases  parallel,  let  us  suppose  the  hops  to  have  been 
sold  ignorandy,  and  without  fraud  on  the  part  of  the  vendor,  for  a  fair 
price  ;  and  that  instead  of  really  being  hops,  they  were  a  different  pro- 
duct of  the  earth,  similar  in  appearance,  but  of  inconsiderable  or  no 
real  value,  can  we  hesitate  in  saying,  that  the  contract  would  be  rescind- 
ed ?  Would  the  seller  under  such  circumstances,  be  allowed  to  retain 
the  money  paid  on  the  contract  ? 

If  the  doctrine  of  the  defendants  is  sound,  if  it  is  the  bounden  duty 
of  the  buyer  of  the  note  by  delivery  alone,  to  look  to  the  reality  of  the 
subscriptions,  and  to  run  the  risk  of  forgeries,  the  consequence  nec- 
essarily must  be,  that  if  he  should  purchase  a  note,  whereon  all  the 
signatures,  as  well  of  the  maker  as  indorsers,  are  forged,  from  one 
who  is  ignorant  thereof,  he  shall  be  bound  to  pay  the  stipulated  price 
for  the  waste  paper !  A  doctrine  which  I  cannot  bring  myself  to  swal- 
low !  The  misfortune  of  the  seller  ought  not,  in  my  opinion,  to  bo 
visited  on  the  buyer ;  for  that  would  in  truth,  be  throwing  the  loss  of 
one  innocent  man  on  another ! 

When  it  is  said  by  the  late  Chief  Justice  in  Musgrave  v,  Gibbs,  (1 
Ball.  217,)  that  a  person  who  fairly  purchases  a  bond  or  note,  at  a 
discount  however  great,  does  not  incur  the  dangers  of  usury,  because 
he  runs  the  risk  of  a  forgery,  I  do  not  take  the  words  to  imply,  that 
on  such  event  happening,  he  may  not  recur  to  the  seller.  Now  where 
it  is  said  in  Gummings  v.  Lynn,  (lb.  449,}  that  the  assignor  of  a  bond 
does  not,  under  the  covenant  implied  by  the  word  **  assigned,"  bind 
himself  to  be  answerable  for  the  recovery  of  the  money,  can  it  be  in- 
fwred,  if  the  bond  should  prove  to  be  a  forgery,  that  the  assignor  should 
retain  the  money,  if  received,  or  recover  it  from  the  assignee,  if  it  re- 
oudned  unpaid,  even  though  the  assignor  should  be  wholly  ignorant  of 
the  foul  fact !  I  should  presume,  that  common  sense  and  common 
honesty  would  revolt  at  either  of  the  propositions.  I  conceive  in  the 
words  of  Lord  Eenyon,  (1  Espin.  Rep.  448,)  that  the  holder  of  a  bill 
or  note,  who  denies  to  indorse  them,  and  sells  them  by  mere  delivery, 
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supposing  them  to  be  good,  refuses  to  pledge  his  credit  to  their  validity 
or  sufficiencj ;  and  such  I  take  to  be  the  common  understanding  of  all 
persons  conversant  in  such  transactions.  But  I  also  hold,  that  if  such 
bill  or  note  purports  to  bear  the  signature  of  certain  persons,  who  are 
responsible  therefor,  or  through  whom  the  bujer  must  necessarily  derive 
his  title,  and  these  signatures  are  afterwards  falsified  by  the  fact,  where- 
by injury  or  damage  arise  to  the  purchaser,  the  seller  becomes  answera- 
ble therefor,  A  thing  contracted  for,  and  not  delivered,  will  support 
an  action  for  money  had  and  received.  1  Stra.  407. 

On  these  grounds  therefore,  I  am  of  opinion  that  judgment  should 

be  entered  on  this  special  verdict  for  the  plaintiff. 

« 

Smith,  Justice.  My  brother  Yeates  has  gone  so  minutely  into  the 
reasonings  of  counsel  on  both  sides  of  the  question,  and  the  severs! 
cases  which  were  produced  during  the  argument,  in  support  of  their 
different  positions,  that  I  am  spared  the  necessity  of  considering  the 
the  present  subject  in  detail.  I  shall  therefore  content  myself  with 
breifiy  giving  the  grounds,  on  which  I  concur  with  the  Chief  Justice 
and  him,  in  rendering  judgment  on  this  special  verdict  for  the  plaintiff. 

The  act  of  selling  chattels  is  such  an  affirmation  of  property,  that  on 
that  circumstance  alone,  if  the  fact  should  turn  out  otherwise,  the  value 
can  be  recovered  from  the  seller.  2  Dall.  91.  It  is  constantly  under- 
stood, that  the  vender  of  goods  undertakes  that  the  commodity  which 
he  sells,  is  his  own.  8  Bla.  Com.  164.  1  Fonbla.  109.  And  it  was  re- 
solved in  1  Dall.  428,  in  the  case  of  lands  sold,  that  where  no  land  of 
the  description  contained  in  the  deed  could  be  found,  an  action  would 
lie  to  recover  back  the  consideration  money. 

Can  there  be  any  solid  ground  of  distinction  between  the  sale  of 
goods  of  a  tangible  quality,  and  mere  choses  in  action,  where  the  ven- 
der undertakes  to  sell  what  is  not  his  own  ?  I  can  see  no  distmction 
between  them  in  this  respect,  either  in  sound  law,  or  conunon  sense,  as 
applied  to  the  common  transactions  between  mankind.  Here  then  the 
article  sold  was  not  the  property  of  the  defendants ;  because  when  ibe 
indorser's  name  was  forged,  no  property  was  transferred  thereby  to  the 
indorsee.  4  T.  R.  28.  The  note  ^'  is  not  what  the  defendants  sold  it 
for,"  and  therefore  the  money  was  paid  by  mistake,  and  the  considera- 
tion totally  failed.  And  this  brings  it  within  the  case  of  Moses  v* 
M'Farlane,  2  Burr.  1012.  In  1  Stra.  308,  one  paid  money  on  a  con- 
tract for  the  old  stock  of  a  company,  and  the  par^gave  him  so  many 
shares  in  the  additional  stock.    It  was  held  that  an  action  for  money 
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liad  and  receired  will  lay,  because  the  thing  contracted  for  was  not  de* 
hyered  ;  but  it  would  have  been  otherwise,  if  the  thing  contracted  for, 
had  been  delivered,  though  to  a  less  ralne. 

The  defendants  moreover  can  have  reconrae  to  Thomas  to  whom 
they  paid  the  money,  bat  the  plaintiff  cannot ;  and  in  my  idea,  a  re- 
covery will  tend  to  prevent  similar  frauds  and  promote  the  circulation 
of  promissory  notes. 

• 
Brackenridge,  Justice.    I  made  up  my  mind  to  my  satisfaction  at 

ihe  time  of  the  argument,  conceiving  that  from  the  time  I  should  be 
on  the  bench,  and  that  which  would  be  taken  up  eundo  et  redeundoj 
I  should  not  have  an  opportunity,  or  find  it  convenient  to  look  into 
the  books,  or  examine  it  further.  It  was  in  favor  of  the  plaintiff  on 
|hree  grounds. 

1.  The  name  of  the  indorser  Morton  is  a  f  orgeiy,  and  the  defen- 
dants had  nothing  to  dispose  of ;  no  interest,  no  property.  They  sold 
what  was  nothing. 

2d.    The  plaintiff  cannot  recover  against  Thomas,  but  the  defen- 
dants may. 
3d.     It  was  incumbent  on  the  defendants,   and  not  on  the  plaintiff 

to  make  inquiry  after  Morton. 

Judgment  pro  qtter.  per  totam  curiam. 

A  writ  of  error  was  afterwards  brought  to  the  High  Court  of  Errors 
and  Appeals,  and  the  judgment  reversed  on  a  new  ground  taken  July 
1807,  that  the  suit  was  not  maintainable  by  reason  of  the  note  not 
having  been  re-delivered,  or  tendered  to  the  defendant,  before  bring- 
ing the  action. 


Besfublica  against   Elizabeth  Sbrgbakt  and  Esthbr   Waters, 
executors  of  David  Kittenhousb,  esq.  deceased. 

An  account  of  the  state  treasurer,  examined,  approved  and  settled  by  the  comptroller 
general,  and  examined  and  entered  by  the  register  general,  and  approved  of  by  the 
Snpreme  Executire  Council,  and  warrant  drawn  for  the  balance,  cannot  be  opened 
and  questioned,  after  one  year  has  elapsed  from  the  time  of  settlement,  under  the 
act  of  assembly  of  18th  February  1786. 

Appeal  from  the  settlement  of  the  accounts  of  David  Rittenhouse, 
late  state  treasurer,  by  the  register  uid  comptroller  general.  It  was 
stated  to  be  an  account  of  interest  paid  by  the  treasurer  on  new  loan 
debt;  a  balance  was  struck  therein,  as  due  from  the  estate  of 
David  Rittenhouse,  late  treasurer,  deceased,  to  the  commonwealth, 
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arising  from  errors  in  his  statement    of  *new  loan  debt 
of  •  •  .  £  10,171  8«.  6Jrf. 

Interest  was  changed  thereon  for  10  years; 

4  months  ....  6,806  5$.  8d. 


£  16,4T7  Us.  2Jrf. 
Dollars,        43,940,  55  cts. 

The  following  note  was  subjoined  to  the  account : 

^^Kote,  interest  is  charged  from  20th  December  1790,  being  the 
time  of  general  settlement  of  his  accounts,  whereon  by  the  examination, 
which  then  took  place,  a  balance  appeared  to  be  due  to  him  of  £  5438 
6s.  which  was  paid  to  him  by  a  warrant. 

Examined  and  entered, 

Samuel  Bbyak, 
Reg.  General's  Office,  18th  April  1804. 
Approved  and  entered, 

John  Donaldson, 
Compt.  General's  Office,  April  18,  1801. 
An  issue  being  formed  under  the  appeal,  the  cause  came  on  to  trial 
at  the  sittings  on  the  2d  July  last,  when  the  following  special  verdict 
was  found: 

The  jury  find,  that  on  the  17th  December  1790,  the  accounts  of 
David  Rittenhouse  as  treasurer,  were  settled  by  the  comptroller  and 
register  general.  That  the  settlement  was  reported  to  the  Supremo 
Executive  Council,  and  by  the  council  approved,  and  a  warrant  drawn 
in  favor  of  David  Rittenhouse  for  the  balance,  jorot^/  the  said  settle- 
ment by  the  register  and  comptroller  general,  the  minutes  of  the  Sa-. 
preme  Executive  Council  and  warrant. 

The  settlement  was  contained  in  a  small  folio  book,  containing  the 
treasurer's  account  of  debts  and  credits,  and  a  balance  of  5438/.  6^ 
struck  as  due  to  him,  and  subscribed  in  the  following  manner : 

Examined,  approved  and  settled  the  above  and  foregoing  accounts, 
saving  that  any  further  errors  which  may  appear  in  favor  of  the  state 
or  treasurer  may  be  rectified,  and  the  same  may  be  paid  as  due. 

John  Nicholson, 
Comptroller   General,  7th  December,  1790. 

Examined  and  entered  the  above  balance,  arising  from  the  accounts 
in  this  book,  including  the  account  of  errors  stated  by  the  comptroller 
general,  reserving  a  right  of  debiting  or  crediting  any  further  errors, 
which    may  be  discovered. 

John  Donaldson, 
Reg.  General,  Dec.  17,  1790." 
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The  book  in  the  hand- writing  of  the  treasurer,  stated  his  trans- 
actions from  the  Ist  September  1789,  until  the  9th  November  fol* 
lowing ;  but  tlie  balance  struck  by  him  was  altered ;  and  there  ap- 
peared a  sheet  therein  written  by  the  then  comptroller  generaJ, 
wherein  sundry  erroirs  supposed  to  have  arisen  from  the  year  1783 
to  1789,  inclusively,  are  stated  to  have  been  corrected  and  rectified 
by  him. 

The  minutes  of  the  council  were  as  follow : 

^'  In  the  Supreme  Executive  Council  of  Pennsylvania,  which  met 
at  Philadelphia,  on  Saturday,  December  18th  1790. 

The  report  of  the  comptroller  and  register  general  upon  an  ac- 
eotmt  of  David  Sittenbouse,  es^.  late  treasurer  of  the  state,  until 
the  Kovember  1789,  settled  by  the  register  and  comptroller 
general  tlie  17th  instant,  by  which  there  appears  to  be  due  to  the 
said  treasurer  the  sum  of  6438/.  6s.y  was  read  and  approved  by 
GonneiL" 

^  The  Council  met,  Philadelphia,  Monday,  December  20, 1790. 

The  following  order  was  drawn  upon  the  treasurer,  to  wit :  in. 
&vor  of  David  Rittenhouse,  esq.  for  the  sum  of  5438Z.  6s,  y  being  a 
balance  due  to  him  upon  his  account  as  late  treasurer  of  the  state, 
until  November  1789,  as  settled  by  the  comptroller  and  reg 

ister  general  on  the  17th  of  this  month,  according  to  the  comptrol- 
ler and  register  general's  report." 

"  The  Jury  further  find,  that  in  the  year  1800  orlgOl,  certain 
errors  were  discovered,  which  were  stated  in  an  account,  and  that 
the  errors  discovered  as  aforesaid  amount  to  27,123  dollars  and  80 
o^ts.  And  upon  the  whole  of  the  above  facts^  the  jury  find  for 
the  commonwealth  the  sum  of  27,123  dollars  and  80  cents  damages^ 
with  6  cents  costs,  subject  to  the  opinion  of  the  court,  whether  the 
plaintiiTs  suit  or  claim  to  the  said  sum  was  barred  by  any  law  or 
laws  of  this  commonwealth.'' 

The  special  veitlict  was  argued  this  term  by  Messrs.  M'Kean  and 
Lewis  for  the  commonwealth,  and  by  Messrs.  IngersoU,  Bawle  and 
Dallas,  for  the  defendants. 

On  the  part  of  the  commonwealth  it  was  contended,  that  the  ver 
diet  was  partly  general  and  partly  special.    Facts  are  stated  for  the 
opinion  of  the  court,  but  they  are  confined  to  such  as  are  expressly 
feund* 

The  defendants'  strong  hold  rests  on  the  11th  section  of  the  act 
of  18th  February  1785,  (2  St.  Laws  250)  which  after  giving  author- 
ity  to  the  comptroller  general  to  re-view  and  re-settle  any  account 
by  him  settled,  which  shall  not  be  appealed  from,  and  on  wliieh  no 

YoL.  m.  85 


^ 
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issue  shall  have  been  tried,  and  to  do  jastice  therein  to  the  com- 
monwealth or  the  party,  as  the  case  may  be,  provides  that  such  e^ 
ror  be  discovered  within  one  year  after  the  award  of  the  oflScer,  in 
any  case  which  shall  be  laid  before  the  Supreme  Executive  Coun- 
cil, after  which  time  the  settlement  and  award  shall  not  be  again 
opened  or  questioned,  but  the  party,  his  heirs^  executors  or  admin- 
istratora,  shall  be  forever  quieted  touching  the  same.  The  greatest 
abuses  may  arise  from  the  construction,  which  is  now  set  up,  as  in 
the  case  of  the  county  treasurers,  where  the  proper  debits  are  not 
introduced  in  their  accounts,  or  improper  credits  have  been  allowed- 
to  them.  The  limitation  was  no  doubt  made  in  favor  of  individuals, 
but  was  never  intended  to  sanctify  frauds  or  palpable  errors,  inju- 
rious to  the  interests  of  the  community,  and  repugnant  to  the  plain- 
est principles  of  justice. 

It  will  not  b^  denied,  that  in  an  account  stated  and  settled  be- 
tween merchants,  if  errors  shall  be  afterwards  discovered  therein, 
the  injured  party  has  his  remedy.  Nor  can  it  be  said,  that  the 
commonwealth  was  meant  to  be  put  in  a  worse  situation  than  indi- 
viduals in  this  particular.  It  is  of  no  moment  whether  the  enon 
arise  from  accident  or  design  ;  they  are  deemed  fraudulent  in  law. 
Lord  Mansfield  says,  there  may  be  many  cases,  where  the  assertion 
of  a  false  fact,  though  unknown  to  be  false  to  the  party  making  the 
assertion,  will  be  fraudulent.  There  may  be  cases  to  which  fraud 
will  take  out  of  the  statute  of  limitations.  Doug.  632  (656.)  Our 
statutes  of  limitation  and  the  British  statute  of  21  Jac  are  couched 
in  general  terms.  The  latter  begins  to  run  only  from  the  time  of 
discovery  of  a  fraud.  Booth  v.  Booth,  1  Bro.  Pari.  Ca.445.  13  Vin, 
542,  ca.  8.  The  statute  of  limitations  is  no  plea,  where  the  bill 
charges  a  fraud ;  but  the  bill  must  charge,  that  the  fraud  was^  dis- 
covered within  six  years  before  the  bill  filed.  South  Sea  Company 
V.  Wyuionsdell.  3  Wms.  143. 

An  agreement  may  be  set  aside  by  reason  of  a  mistake  in  the 

parties  making  it,  if  the  point  misconceived  be  the  cause  of  the 

agreement,    Mosel  364.    So  if  a  party  enter    into  an  agreement 

respecting  a  claim,  capable  of  being  precisely  ascertained,  and  is 

ignorant  of  the  precise  value  of  it,  but  stipulates  under  an  idea  and 

with  an  intent,  that  what  he  is  to  receive,  shall  be  equal  in  value 

to  that  which  he  has  a  claim  to,  equity  will  set  aside  the  agre^men^ 

if  the  thing  to  be  received  is  inadequate  to  the  price  of  the  daim. 

1  Vcz.  400.  2  Pow.  Contr.  196,  197,  198.    Fraud  or  covin  may 

avoid  every  kind  of  act.  3  Co.  77.    What  circumstances  and  facta 

amount  to  such  fmnd  or  covin  is  always  a  question  of  law.  1  Burr. 
896.  - 
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Bat  independent  of  the  great  principles  of  distribative  justice,' 
which  imperiously  demand  that  plain  errors  in  accounts  should  ba 
corrected,  provided  the  same  be  done  in  a  reasonable  time  after 
their  discovery,  the  account  here  was  stated  pn  the  17th  December 
1790,  with  an  express  reservation  by  both  of  the  accounting  offi-^* 
oers,  that  any  errors  either  in  favor  of  the  state  or  treasurer,  should 
be  rectified  thereafter.  No  law  prevents  or  forbids  such  reserva^ 
tion ;  and  thQ  treasurer  might  certainly  assent  thereto,  the  benefit 
thereof  being  mutual.  He  must  have  attended  when  the  settle* 
ment  was  made,  for  it  ip  idle  to  speak  of  an  ex  parte  settlement  of 
accounts  in  such  a  case.  He  must  have  known  of  the  restriction,  and 
that  room  was  left  for  the  correction  of  errors,  when  the  account  re* 
oeived  the  approbation  of  council,  and  he  obtained  his  wan-ant.  It 
is  true,  the  treasurer  was  not  bound  to  receive  an  account  stated, 
with  such  reservations ;  but  he  has  acquiesced  therein,  and  it  must 
now  be  imputed  either  as  his  fault,  folly  or  misfortune.  If  bo. 
thought  himself  subjected  to  unreasonable  hardships,  or  that  the 
public  officers  did  not  discbarge  the  trust  reposed  in  them,  he  had 
his  remedy  either  by  mandamus  or  impeachment. 

The  committee  appointed  to  examine  the  accounts  and  official 
transactions  of  John  Nicholson  the  comptroller  general,  did  not 
make  their  report  until  the  9th  January  1794,  (Hog.  St.  Tri.  Ill) 
and  then  for  the  first  time  it  was  discovered,  that  the  state  treasur* 
ers  had  been  credited  by  a  sum  of  11,598Z.  9s.  9d.  over  and  abovoi 
the  sums  which  from  the  indorsements  on  the  certificates  appeared 
to  have  been  paid ;  but  that  it  would  require  a  very  long  ezamina-^. 
tion  and  a  comparison  of  the  indorsements  on  each  certificate  with 
the  corresponding  payments  at  the  treasury,  before  it  would  be  pos^ 
Bible  to  discover  exactly,  where  the  misfaJce  or  the  fault  lies.  lij 
JL2S.  It  is  true,  the  amount  of  the  new  loan  debt  was  known,  and 
the  four  years  interest  thereon  might  be  readily  ascertained :  but 
the  treasurer  was  not  entitled  to  credit  on  the  amount  thereof, 
until  it  appeared  to  have  been  paid.  j 

In  December  1795,  the  balance  due  from  the  state  treasurer,  wad 
considered  as  part  of  the  funds  of  the  state ;  and  on  the  4th  April 
1798,  the  legislature  appropriated  $1541,  for  the  payment  of  clerks ; 
to  be  employed  in  the  office  of  the  comptroller  general,  in  settling 
the  accounts  of  the  late  comptroller  general  and  state  treasurers.  4 
St  Laws,  268.  And  on  the  11th  April  1799,  the  further  sum  df 
$1500,  for  the  same  purposes.  lb.  488.  These  acts  show  the  sense 
of  the  government,  and  do  not  impair  former  contracts. 

Bat  i3  also  contended^  that  what  was  done  in  1790^  was  no  legitr 
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imate  settlement,  so  as  to  operate  as  a  bar.  The  act  of  18tli  Feb- 
ruary 178S,  (2  St.  Laws,  ^7,)  refers  to  the  i^  for  methodizing  tha 
department  of  aoeonnts,  bj  the  appointment  of  a  comptroller  gen- 
eiral,  paaded  14th  April  1782,  (/&.  44,)  under  the  1st  section  where* 
of,  the  public  aeoounts  were  to  be  audited,  liquidated  and  adjusted 
hj  the  comptroller  general ;  and  iind^  §  2,  the  accounts  when  set* 
tledy  were  to  be  transmitted  with  the  vouchers  to  the  president  and 
dooncil,  who  were  to  be  satisfied  with  the  jastice  of  the  settlement 
The  act  of  February  1785,  in  §  3,  gave  the  dissatisfied  party  the 
iH^erty  of  an  appeal ;  smd  by  §  5,  the  executive  maght  direct  a  salt 
Ha  tlie  name  of  the  commonwealth. 

By  tho  act  of  88th  Maireh  1789,  (2  St.  Laws,  704,)  a  register  gen* 
eral  was  to  be  appointed.  By  §  3,  the  comptroller  general  shall 
submit  all  accounts,  which  he  shall  thereafter  adjust,  before  ha 
fiftiall  Anally  settlo  the  same,  to  the  inspection  and  examination  of 
die  register  general,  and  shall  take  his  advice  and  assistance  in 
making  such  settlements,  which  shall  be  laid  before  the  Supreme 
Executive  Council.  By  §  4,  the  register  ^all  keep  proper  books 
and  transfer  the  balances,  at  the  time  of  passing  this  act,  and  where 
t&e  accounts  cannot  be  finally  settled,  so  much  as  can  be  settled,  &c. 

Under  the  act  of  1st  April  1790,  {lb.  787,)  §  4,  all  accounts  there^ 
after  nuide  by  individuals  or  bodies  politic,  and  all  accoants  thera* 
after  to  be  opened  between  this  state  and  such  bodies  politic  or 
individuals,  shall  in  the  first  instance  be  eabmitted  to,  examined^ 
Kqnidated  and  adjusted,  by  the  register  general ;  and  he  shall  after 
liquidation  and  adjustment,  transmit  the  same  to  the  comptroller 
general,  for  hk  examination  and  approbation,  with  the  vouchers 
sad  evidence ;  who  shall  in  like  manner  transmit  the  same  to  ths 
president  and  council  for  their  final  approbation. 

By  construing  the  mtrodnctory  and  enacting  words  of  this  seo. 
tioin  together,  it  is  apprehended  that  the  legality  of  this  settlement 
must  be  judged  of  by  that  act.  It  does  not  appear,  that  the  ras- 
ter general  did  in  the  first  instance,  examine,  liquidate  and  adjust 
this  account ;  and  unless  the  requisites  of  the  law  have  been  pursued, 
the  bar  does  not  arise,  though  a  warrant  afterwards  issued,  which 
forms  part  of  our  complaint.  This  suit  is  not  brought  oa  the  settle- 
ment, but  for  money  had  and  received,  though  it  originates  on  th^ 
i^peal  ftom  the  settl^nent  in  1801.  It  was  incumbent  on  the 
defendants  to  have  satisfied  the  jury,  that  the  re^ster  general  hal 
wamined  the  vouehers,  and  liquidated  and  adjusted  the  balance ; 
but  this  has  not  been  done.  The  jury  hi^ve  submitted  the  legality 
<^f  theasttlemaikt  tothe  oourt^  whe^  will  form  their  dBciao&  iheroon. 
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from  the  words  of  the  law  aa  writtea,  and  not  on  the  report  of  the 
aeconnting  officers  to  the  hoose  of  representatives  in  1800,  or  at  any 
other  period. 

Moreover,  the  settlement  of  1790,  does  not  include  the  som  in 
diqpate.  The  register  general  has  only  examined  and  entered  the 
above  balance,  arising  from  the  accounts  in  this  book,  &q.  The 
book  enlj  contains  the  official  transactions  of  the  treasurer,  from  the 
ist  September  to  the  9th  November  1789,  bnt  not  those  of  the  year 
178S,  when  the  error  arose  from  a  double  chaige  of  payments.  The 
register  does  not  appear  to  have  e)[amined  all  the  aceounts,  but  has 
jadged  from  the  sums  exhibited  to  iiim.  He  does  not  undertake  to 
say,  the  balance  ie  justly  due,  but  under  the  4th  se(^tion  of  the  law 
4xf  23th  Maixsh  1789,  he  makes  a  partial  settlement,  where  a  final 
one  could  not  be  made.  To  construe  this  as  a  final  settlement,  wili 
do  manifest  viol^ice  to  the  plain  meaning  of  the  department  of  ac<- 
eounits.  The  jury  here  have  done,  what  it  was  the  duty  of  the  ao 
coanting  officers  to  have  done. 

It  has  been  intimated,  that  great  ineonveuiences  will  arise  from 
extending  the  liens  as  to  the  estates  of  public  officers.  But  it  will 
be  remembered,  tliat  the  lien  only  goes  as  to  the  sum  found  due  (Hi 
settlement,  and  therefoire  no  injurious  consequences  can  possibly 
ensue  therefrom. 

Mr.  Lewis  suggested,  during  tiie  argument,  Ins  doubts  that  John 
Donaldson,  esq.  was  not  the  regular  officer  which  the  law  required 
on  the  dOth  December  1790,  the  schedule  to  the  constitudon  hav- 
ing made  no  provision  in  the  2d  and  3d  sections  thereof,  for  the 
continuance  of  persons  in  of^eoy  who  had  been  appointed  by  legisla- 
tive authority.  The  third  Tuesday  of  December  happened  on  th^ 
2l8t  December  1790.  But  he  relinquished  the  point,  and  the  same 
was  not  spoken  to* 

The  counsel  for  the  defendants  lamented  the  hardship  of  their 
dieat^s  ease,  in  having  tried  the  cause  at  so  late  a  day.  It  appeared 
from  the  Journals  of  the  kouse  of  assembly,  that  Mr.  Rlttenhous^ 
resigned  his  office  as  state  treasurer  on  the  9th  Kovember  1789,  and 
rendered  his  accounts  the  same  year. 

The  facts  were  notorious,  that  he  died  on  the  26th  June  1799 
(aboat  eleven  years  and  four  months  after  Uie  passing  of  the  act  ot 
18th  February  1785.)  Has  wife,  who  did  much  of  the  business  of 
bis  office,  died  in  1798,  and  John  Nicholson  died  in  a  state  of  de- 
rangement in  1801.  Consequently  there  was  no  one,  who  could  giv^ 
^yinformati(OA  as  to  what  passed  at  the  settlement  in  1790,  except 
Mr.  Donaldson.  A  small  book  too,  containing  an  account  of  rectir 
fied  errors,  was  missing  at  the  trial,  and — [the  court  directed  them 
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to  confine  themselveB  to  the  facts  set  out  in  the  special  verdict] 
:  The  cases  cited  on  the  part  of  the  commonwealth,  are  not  appli- 
cable to  the  questions  before  the  court.  Booth  v.  Booth,  and  South 
Sea  Oompan  J  v.  WymondseH  were  cases  of  gross  fraud.  The  court 
in  judging  a  special  verdict  will  not  infer  fraud  not  found  therein. 
The  error  is  supposed  to  arise  from  mistake  in  casting  up  the  ac- 
counts.  But  fraud  and  error  are  distinct  in  their  natni'e.  Mitford 
208,  212.  The  expressions  of  Lord  Mansfield  in  Doug.  682,  (756) 
to  the  extent  they  have  been  carried,  as  referable  to  this  transac* 
tion,  produce  this  notable  effect,  that  notwithstanding  the  strong 
marked  words  of  the  proviso  in  the  11th  section  of  the  act  of  18th 
February  1785,  a  public  account  shall^ever  be  said  to  be  closed, 
if  it  is  suggested,  that  there  has  been  an  assertion  of  a  false  fact 
therein,  which  is  denominated  fraudulent.  And  thus  every  public 
account  may  be  overhauled  and  re-examined  at  any  indefinite  pe- 
riod after  the  death  of  the  party  and  his  witnesses,  though  in  the 
plainest  terms  a  quzetus  has  become  the  irrevocable  grant  of  the 
legislature,  when  one  year  has  elapsed  after  a  final  settlement  by  the 
department  of  accounts.  No  features  of  an  agreement  exist  in  the 
present  case.  Accounts  stated  between  merchants,  are  not  within  the 
provision  of  the  statute  of  limitations,  cUiter  of  accounts  current 
15  Vin.  119,  pi.  3,  110  pi.  4,  5.  2  Sannd.  137.  Yent.  91.  1  Mod. 
70.  2  Mod.  313.  The  statute  of  limitations  says  nothing  of  bills  in 
equity,  but  these  are  construed  to  be  within  it,  2  Equ.  Ga.  Abr. 
^79.  Ca.  9.  2  Com.  Dig.  261^  (last  ed.)  though  in  cases  of  misrepre- 
sentation, 

■  • 

'  It  was  the  policy  of  the  law  of  Febniary  1785,  consulting  equally 
the  interests  of  the  community  and  of  individuals,  that  public  ac* 
counts  should  be  finally  dosed.  The  reservation  of  future  eitors 
cannot  be  binding  on  the  treasurer,  unless  he  freely  and  fully  asr 
sented  thereto.  But  he  has  done  no  act  to  validate  this  restriction. 
The  settlement  when  completed,  went  up  as  a  matter  of  course  to 
the  Supreme  Executive  Council  for  their  approbation.  It  was  a 
mere  official  report,  an  ex  parte  SLct  of  the  accounting  officers,  repug- 
nant to  the  words  and  meaning  of  the  law.  It  lay  on  the  commcn- 
wealth  to  show  that  the  treasurer  knew  of  the  manner  in  which 
the  accounts  were  subscribed.  The  year  allowed  by  the  act  of  18th 
February  1785,  can  only  refer  to  latent  errore.  While  the  account 
remained  in  the  hands  of  the  register  and  comptroller  general,  it 
might  he  said  with  some  plausible  i*eason,  that  the  reservation  woald 
apply ;  but  it  can  have  no  such  effect,  after  the  settlement  had  been 
transmitted  to  council. 
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It  has  been  urged,  that  the  Bettlement  in  1790,  was  not  legiti- 
mate, and  therefore  no  bar ;  and  that  is  mnst  be  governed  bj  the 
words  of  the  act  of  1st  April  1790.  To  this  it  is  answered,  that 
the  law  of  1790,  only  applies  to  accounts  thereafter  made  or  there- 
after to  be  opened  between  the  state  and  bodies  politic  or  individ- 
uals; and  consequentlj,  it  cannot  refer  to  this  account,  which  was 
exhibited  in  November  1789.  But  supposing  the  case  to  be  other- 
wise,, the  woitis  examined,  approved,  settled  and  entered,  imply 
essentially  examination  of  vouchers,  liquidation  and  adjustment. 
The  register  genei*al  liquidated  and  adjusted  the  account  in  fact,  and 
in  one  instance  charged  the  treasurer  with  444Z.  11^.  10^. 

The  extent  of  the  settlement  appears  to  be  the  great  question ; 
and  it  is  presumed,  that  it  possesses  every  ingredient  of  a  full  and 
final  settlement. 

Mr.  Bittenhouse  did  all  in  his  power.  He  surrendered  up  all 
his  books,  vouchers  and  accounts.  Within  13  months  after  his  set- 
tlement, a  balance  slieet  was  made  out  by  Mr.  Donaldson,  of  all 
the  years  of  his  treasnrership.  He  is  debited  with  the  balances  of 
the  several  years  in  the  books  of  the  register  general,  and  !No.  4,  in 
the  account,  on  which  the  appeal  is  founded,  comprehends  the  ac* 
tjounts  of  the  year  1786,  and  all  the  errors  found  therein.  The  ac- 
counts of  each  year  are  kept  separate,  and  the  balances  are  trans* 
ferred  to  other  books.  In  the  nature  of  the  thing,  the  errors  could 
not  possibly  be  ascertained,  unless  all  the  accounts  were  examined. 
£oth  of  the  officers  in  the  account  sued  for,  stated  18th  April 
1801,  call  the  transaction  in  1790  a  general  settlement,  and  there 
is  no  essentia  difference  in  the  'subscriptions  to  the  two  accounts. 
Unless  therefore  the  settlement  of  1790  is  supposed  to  be  a  final 
one,  there  could  be  no  legal  appeal  from  the  account  settled  in 
1801.  The  orders  in  counsel  on  the  18th  and  20th  December  1790^ 
reserve  no  error,  but  state  the  account  as  settled.  The  power  of 
drawing  warrants  only  exists  on  a  final  settlement  being  made,  un- 
der the  2d  section  of  the  act  of  13th  April  1782.  And  the  2l8t 
section  of  the  1st  afticle  of  the  state  constitution  declares,  that 
money  shall  not  oe  drawn  out  of  the  treasury,  but  in  consequence 
of  appropriations  made  by  law. 

The  two  laws  of  the  4th  April  1798  and  11th  April  1799,  can 
have  no  effect  on  the  decision  of  this  question.  Though  they  may 
show  the  sense  of  the  legislature,  yet  if  the  settlement  of  1790 
operated  as  a  discharge  to  the  treasurer  by  virtue  of  the  act  of  18th 
February  1785,  and  he  was  quieted  thereby,  subsequent  legislatures 
could  have  no  power  to  impair  the  former  contract.    Those  acts 
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wiH  be  controlled  by  the  constitution,  and  remain  siA  gravveri 
lege. 

We  will  only  subjoin,  that  if  in  truth,  error  has  crept  into  the 
accounts  of  Mr.  Rittenhouse,  the  community  may  console  them* 
selves  that  it  has  operated  to  the  compensation  of  a  man,  who  pos- 
sessed the  most  splendid  talents,  and  was  an  ornament  to  his  eoun- 
try. 

Bhippen,  Chief  Justice.  The  jury  find  that  David  Kittenhouse's 
accounts  as  treasurer  of  the  commonwealth,  were  settled  on  the 
JTth  December  1790,  by  the  comptroller  and  register  general,  which 
settlement  was  reported  to  the  Supreme  Executive  Council,  and  by 
them  approved,  and  a  warrant  drawn  in  his  favor  for  the  balance. 
The  jury  further  find,  that  in  the  year  1800,  ot  1801,  certain  errors 
were  discovered  in  the  treasurer's  account  to  the  amount  of  $27,123, 
and  80c  ents,  which  sum  they  find  due  to  the  commonwealth,  snliject 
to  the  opinion  of  the  court,  whether  the  claim  of  the  oonmionwealth 
to  that  sum  was  barred  by  any  law  or  laws  of  the  state. 

By  the  act  of  18th  February  1785,  the  comptroller  general  is 
authorized  to  settle  all  accounts  between  the  commonwealth  and  the 
public  officers  and  others,  and  if  he  discover  any  sums  of  money 
unaccounted  for  to  the  state,  to  coiTect  former  settlements  and  re& 
tiiy  mistakes ;  provided  such  error  be  discovered  within  one  year 
after  the  award  of  the  com  ptrdler,  in  any  case  which  shall  be  laid 
before  the  Supreme  Executive  Council,  after  which  time,  tlie  se^ 
stlements  and  awards  aforesaid  siiall  not  be  again  opened  or  ques- 
tioned, hot  the  party  his  heirs,  executors  and  adminiatratora,  shall 
be  forever  quieted  toliching  tlie  same. 

By  a  subsequent  act  of  1st  April  1790,  the  register  general  is 
associated  with  the  comptroller.    The  former  is  directed  to  examine^ 
liquidate  and  adjust,  and  the  comptroller  is  to  examine  and  approve 
and  the  Supreme  Executive  Ooundl  are  to  approve.    This  however 
only  respects  such  demands,  as  shall  thereafter  be  made,  and  ae- 
oonnts  thereafter  to  be  opened  between  the  state  and  individual • 
as  to  former  demands  and  accounts  exhibited  brfore  the  passing  of 
this  act,  and  accounts  opened  and  exhibited  before  they  were  left 
under  the  former  law  to  be  examined,  approved  and  settled  by  the 
comptroller,  and  examined  and  entered  by  the  register.    This  is 
precisely  the  form,  in  which  the  accounts  of  David  Rittenhouse 
were  settled ;  and  being  approved  by  the  Supreme  Executive  Conn* 
oil,  there  is  a  positive  bar  as  to  any  further  demands,  arising  from  a 
discovery  of  errors  after  one  year.    It  may  not  be  consistent  with 
justice  and  equity,  that  a  palpable  error  discovered  many  years  ifter 
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should  not  be  aecoiuited  for.  But  die  imperioiiB  doedions  of  the 
law  miifit  be  obeyed ;  and  we  are  compelled  to  say  by  express  words^ 
the  state  is  barred  irom  recovering  this  money  after  such  a  length 
of  time. 

Yeates.  J.  Tlie  great  question  on  which  the  determination  of 
this  case  must  turn  is,  was  the  settlement  made  by  the  comptroller 
and  register  general  a  final  settlement,  within  the  true  meaning  of 
the  act  of  18th  February  1785?  For  whatever  our  sense  of  natu- 
ral justice  may  be,  or  however  strongly  our  personal  feelings  as 
honest  men,  may  lead  us  to  rectify  plain  errors  in  matters  of  a 
pecuniary  nature,  when  discovered,  we  are  bound  by  the  imperious 
words  of  the  law  to  declare,  that  a  final  settlement,  approved  of  by 
the  Supreme  Executive  Council,  cannot  ^'  be  opened  or  questioned 
after  one  year,  but  the  party,  his  heirs,  executors  and  administrators, 
shall  be  forever  quieted  concerning  the  same." 

It  has  been  objected  on  the  part  of  the  commonwealth  that  the 
account  has  been  passed,  with  a  special  exception  of  errors  by  both 
of  the  accounting  officers,  and  therefore,  a  re-examination  of  the 
account  may  be  gone  into,  under  the  plain  words  of  reservation. 
This  might  have  been  the  case,  if  the  treasurer  had  also  subscribed 
ft,  or  clear  proof  had  been  given  that  he  had  assented  to  the  except- 
tion,  provided  that  it  had  been  done  within  a  reasonable  time.  !nie 
treasurer  might  have  waived  the  clause  in  the  law,  which  was 
founded  on  principals  of  public  policy,  operating  to  his  benefit. 
Bdt  of  this  we  have  no  evidence.  The  public  officers  also  might 
have  refused  to  complete  a  settlement,  until  a  more  thorough  ex- 
amination  had  been  had,  or  the  new  loan  certificates  had  been 
brought  in. 

It  is  also  said,  that  the  subscriptions  of  the  comptroller  and 
lister  general  show  by  clear  words,  that  the  accounts  of  1786  (the 
year  wherein  the  errors  took  place)  were  not  taken  into  considera* 
tion.  The  former  officer  states  the  account  ^^  examined,  approved, 
and  settled  the  above  and  foregoing  accounts,  saving  that  any  fmv 
iher  error,"  &c.  The  latter  states,  examined  and  entered  the  above 
balance,  arising  fix)m  the  accounts  in  this  book,  including  the  ae> 
count  of  errors  stated  by  the  comptroller  general,  reserving,  Ac. 
The  book  on  the  face  of  it,  contains  the  transactions  from  the  1st 
September  1789,  until  the  9th  November  following.  But  the  jury 
having  referred  to  the  settlement  in  the  book,  make  it  a  part  of 
their  special  verdict ;  and  it  appears  thereby,  that  errors  from  the 
year  1788  to  1789  inclusive,  were  corrected  therein.    Oonsequently, 
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th^re  necessarily  must  have  been  an  examination  of  the  accounts  of 
those  years  by  the  accounting  officers. 

But  it  is  further  objected,  that  the  act  of  1st  April  1790,  pre- 
scribes the  mode  of  settlement;  and  unless  the  account  has  been 
examined,  liquidated,  and  adjusted  by  the  register  general  in  the 
first  instance,  and  afterwards  examined  and  approved  of  by  the 
comptroller  general,  and  finally  approved  of  by  the  Supreme  Exe- 
cutive Council,  it  is  no  legal  or  valid  settlement  binding  on  the 
commonwealth. 

It  appears  by  the  4th  section  of  that  act,  that  it  is  confined  to 
demands  hereafter  made  by  individuals  or  bodies  politic,  and  to 
accounts  hereafter  to  be  opened  between  this  state  and  such  bodies 
politic  or  individuals."  Consequently,  this  account  including  de- 
mands prior  to  the  passing  of  the  act,  and  accounts  opened  and 
exhibited  before  the  law  had  existence,  as  appears  by  the  Journals 
of  the  assembly,  is  not  embraced 'thereby;  but  the  act  of  28th 
March  1789,  is  solely  applicable  thereto.  The  comptroller  general 
is  directed  by  the  3d  section  of  that  act,  "  to  submit  all  accounts 
which  he  shall  hereafter  adjust,  before  he  shall  finally  settle  the 
same,  to  the  inspection  and  examination  of  the  register  general,  and 
shall  take  his  advice  and  assistance  in'^  making  such  settlement 
which  shall  be  laid  before  the  Supreme  Executive  CounciL" 

It  appears  moreover,  that  the  mode  of  signature  of  the  last  final 
^ttlemeiit  bf  the  account  in  question,  on  which  the  appeal  is  foimd- 
ed,  is  examined  and  entered  by  the  register  general,  and  approved 
and  entered  by  the  comptroller  general.  The  first  agrees  with  the 
present  account ;  the  second  in  the  pi*esent  account,  is  examined, 
appoved,  and  settled,  which  are  highly  comprehensive  terms. 

The  question  recurs,  is  this  account  then  a  final  settlement  f 

In  the  special  verdict  it  is  stated,  that  '^  the  accounts  of  David  Bit- 
tenhouse  as  treasurer,  were  settled  by  the  comptroller  and  register 
general ;  that  the  settlement  was  reported  to  the  Supreme  Execn- 
tive  Council,  and  by  the  council  approved,  and  a  warrant  drawn  in 
favor  of  David  Bittenhouse  for  the  balance,  jttou^  the  said  settle- 
ment by  the  register  and^  comptroller  general,  the  minutes  of  the 
Supreme  Executive  Council  and  warrant." 

In  the  words  of  the  comptroller  general,  it  is  said  to  be  ^^  examined, 
approved  and  settled,"  and  of  the  register  general,  to  be  *^  examined 
«nd  entered."  In  the  account  of  1801,  signed  by  both  of  the  ae- 
counting  officers,  it  is  called  a  ^  general  settlement  of  his  accounts." 
Jn  the  minutes  of  council  of  18th  November  1790,  it  is  said 
o  have  been  ^^  settled"  by  the  register  and  comptroller  general, 
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and  a  balance  of  6438Z.  6^.  found  to  the  treasurer,  and  ^^  approved 
of"  by  conncil,  who  in  two  dajB  thereafter  iasuetl  a  warrant  to  him 
for  the  balance  due  to  him  upon  his  account,  as  late  treasurer  of  the 
state  until  November  1789,  as  ^^  settled  by  the  comptroller 

and  register  general  on  the  17th  instant. 

.  With  such  proofs  before  us  we  are  compelled  to  saj  in  the  words 
of  the  department  of  accounts,  that  it  was  ^'  a  general  settlement  ;'* 
and  though  errors  may  have  arisen  therein  in  the  treasurei*'8  state- 
ment of  payments  of  new  loan  debt,  it  cannot  at  this  distance  of 
tune  be  *'  again  opened  or  questioned,  bat  the  defendants,  ezecu- 
tors  of  the  former  treasurer,  must  be  forever  quieted  touching  the 
same. 

Smith  J.  The  fundamental  question  in  this  case,  upon  the  solu^ 
tion  of  which  the  judgment  we  must  give  will  depend,  is,  whether 
the  acts  done  by  the  comptroller  general,  the  register  general,  and 
the  Supreme  Executive  Council  in  December  1190,  on  the  accounta 
of  David  Bittenhonse,  then  late  treasurer  of  this  commonwealth, 
amount  to  a  final  settlement  of  them,  or  not,  agreeably  to  the  true 
intent  and  meaning  of  the  several  acts  of  assembly  on  the  subject t 

That  these  ofiScers  and  the  Supreme  Executive  Council,  consid- 
ered the  settlement  as  final,  but  subject  tp  the  reservation,  seems 
dear  beyond  a  donbt.  It  was  at  one  period  of  the  argument,  con-* 
tended,  that  at  the  time  those  acts  were  done,  the  powers  of  the  comp- 
troller and  register  general  were  extinct  The  court  at  once,  and  I 
believe  unanimously,  were  of  opinion,  that  there  was  no  foundation 
for  that  objection ;  and  the  coimsel  who  made  it,  gave  it  up  candid- 
ly, upon  re-consideration. 

But  it  is  contended,  that  the  accounts  not  being  exhibited  before 
the  28th  March  1789,  they  were  in  the  first  instance  to  be  sub* 
mitted  to,  examined,  liquidated  and  adjusted  by  the  register  gener* 
al,  examined  and  approved  by  the  comptroller  general,  who  should 
transmit  such  account  to  the  Supreme  Executive  Council  for  their 
final  approbation ;  and  that  this  account  not  having  been  so  acted 
upon,  it  .was  not  intended  by  the  officers,  that  it  should  be  a  final 
settlement. 

The  first  impression  of  this  part  of  the  argument,  had  great 
weight  on  my  mind.  Indeed  were  it  the  true  construction  of  the 
4th  section  of  the  act  of  Ist  April  1790,  (2  St.  Laws,  789,)  I  would 
be  compelled  to  deem  it  fatal  to  the  bar  set  up  on  the  part  of  the 
defendants ;  because  I  perfectly  agree  with  the  counsel  who  spoke 
last,  on  the  part  of  the  commonwealth,  ^^  that  when  a  rule  of  law 
is  relied  on,  to   bar  a  right.  It  is  incumbent   on  the  party  who> 
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would  avatl  himself  of  it,  to  bring  hit&self  striedy  within  it"  Bat 
on  examining  that  act,  I  find  that  this  is  not  the  oonstmetion  of  it* 
It  declares,  *^  that  i(  is  expedient  to  enable  the  comptroller  general 
to  state  the  account  between  this  state  and  the  United  States,  and 
to  settle  and  adjust  to  the  28th  ICarch  1789,  (the  day  on  which  the 
receiver  general  was  appointed,)  all  accounts  between  this  state  and 
individuals,  or  bodies  politic,  {other  than  tbe  United  States,)  and 
to  report  to  the  register  general  all  such  balances  as  were  then  due 
to  or  from  any  individuals  or  bodies  pqlitic  for  the  purpose  directed 
by  the  act  c^  28th  March  1789,  and  the  supplement  of  80th  Sep- 
tember 1789."  There  is  an  ambigaity  in  the  rest  oi  the  preamble 
to  this  4th  section ;  but  the  accounts  between  the  28tli  March 
1789  and  the  1st  April  1789,  must  of  course  be  settled  acecording 
to  the  directions  of  the  act  of  28th  March  1789,  and  the  aupple* 
ment  of  SOth  September  1789 ;  because  the  act  of  let  April  1790, 
directs,  that  '^  all  demands  thereafter  made,  <fec.  shall  in  the  first 
instance  be  submitted  to,  examined,  liquidated  and  adjusted  by  the 
receiver  gen^aL"  Therefore  he  had  no  authority  to  examine,  liqui* 
date  and  adjust  in  the  first  instance,  any  accounts  before  exhibited. 

Even  did  it  not  appear  by  the  receipt  of  the  comptroller  stated  in 
the  argument,  that  the  accounts  of  David  Bittenhouse,  were  exhib- 
ited before  passing  the  act  of  Ist  April  1790,  were  it  doubtful,  yet 
as  every  officer,  intrusted  with  the  execution  of  a  public  duty,  is 
presumed  to  execute  it  properly  till  the  contrary  appears,  (2  Bis* 
Bep.  853,  2  Burr.  1073,)  and  as  the  account  is  settled  agreeably  to 
the  directions  of  the  preceding  acts,  it  would  be  presumed,  that  the 
acconnt  was  exhibited,  before  the  act  of  Ist  April  1790.  David 
Ritteuhouse  having  voluntarily  resigned  his  office  in  the  preceding 
November,  would  strengthen  this  presumption  ;  therefore,  tlie  ao^ 
counts  are  finally  settled  according  to  the  existing  law,  subject  to 
correction  within  the  year,  unless  the  reservation  gave  a  longer 
time  for  eorreotioii.  No  longer  time  could  be  given,  without  an  , 
express  mutual  agreement.  We  have  no  evidence  that  thers  was  an 
agreement  to  extend  the  time  for  correction  beyond  the  year.  It  ia 
true,  that  it  was  not  necessary  to  make  the  reservation,  because  the 
law  gave  it ;  and  it  is  equally  true,  that  if  it  might  be  extended  be- 
yond the  year,  it  might  be  extended  to  one  hundred  years.  Every 
sgroement  must  be  certain,  as  to  the  subject  matter  of  it;  if  entire- 
ly uncertain  it  is  void.  This  alleged  agreement  is  unlimited  as  to 
time,  an4  there£»Fe  it  is  of  no  efieet.  I  take  it  for  granted,  thajt 
it  was  inserted  merely  out  of  abundant  caution.  It  cannot  con* 
^ol  an  express  law.    It  were  easy  to  point  out  the  evil  conse 
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qoeckces  of  the  constraction,  contended  for  on  the  put  of  the  state; 
but  where  the  rules  of  l&w  are  elear  consequences  are  out  of  the 
question. 

Upon  the  whole  therefore,  I  am  of  opinion,  that  this  was  a  final 
settlement  within  the  true  intent  and  meaning  of  the  acts  of  assem- 
bly, no  errors  being  discovered  and  corrected  within  the  year.  And 
by  the  act  of  18th  February  1785,  (2  St.  Laws,  251,)  §  11,  it  is  pro- 
vided, that  "  such  error  be  discovered  within  one  year,  &c.  from 
and  atler  the  award  of  the  said  offioer,  in  any  case  which  shall  be 
laid  before  the  Supreme  Executive  Council,  after  which  time  the 
settlements  shall  not  be  again  opened  or  questioned,  but  the  party, 
his  heirs,  executors  or  administrators  shall  be  forever  quieted 
touching  the  same." 

I  am  compelled  therefore  to  declare,  that  the  commonwealth  is 
barred  from  recovering  the  sum  of  27,123  dollars  and  80  cents 
found  by  the  jury  for  the  commonwealth,  against  the  defendants. 

Brackenridge,  J.  The  settlement  in  this  cane  was  general.  It 
embraced  every  item  of  debt  or  credit.  The  error  lay  in  the  addi- 
tion ;  but  aU  was  in  view. 

The  settlement  was  by  officers  having  authority  to  settle ;  and 
the  settlement  was  according  to  law. 

It  was  a  final  settlem^Eit.  It  was  acted  upon  as  such,  in  drawing 
a  warrant  for  the  balance. 

The  saving  tacked  to  the  settlement,  could  have  no  operation, 
but  concun*ent  and  co-extensive  with  the  act  of  limitation  and  the 
reservation  therein  provided ;  unless  it  did  necessarily  or  presump* 
tively  follow,  that  the  deceased  was  a  party  to  the  saving,  and  had 
given  his  assent  to  farther  extent.  But  the  saving  was  superfluous 
and  inofficial.  It  was  on  one  side ;  for  av  offieioj  the  report  was 
made  by  the  act  of  assembly  and  the  course  of  the  office,  immedi- 
ately to  the  council,  and  not  delivered  to  the  treasurer. 

There  was  no  fraud  It  was  not  the  representation  of  a  fact  fidsely, 
knowing  it  to  be  false,  or  not  knowing  whether  it  was  or  not,  but 
undertaking  to  know ;  for  this  would  constitute  a  fraud.  It  was  an 
error  and  not  a  fraud. 

There  is  therrfore  nothing  to  take  the  case  out  of  the  statute ;  and 
even  against  the  deceased  in  his  life*time,  the  action  in  law  would 
have  been  barred* 

On  such  a  settlement,  after  such  a  lapse  of  time,  and  the  death 
of  the  party,  his  mouth  closed  and  no  explanation  to  be  given,  I  do 
not  know,  but  that  equity  tvould  have  said,  that  the  account  shall 
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not  be  considered  as  open ;  and  that,  independent  of  the  act,  there 
should  be  a  bar.    As  it  is,  there  can  be  no  doubt. 
Hy  opinion  is  in  favor  of  the  defendants. 

Jud^^ent  for  the  defendants. 

This  judgment  was  afterwards  aflBirmed  in  the  High  Court  of 
Errors  and  Appeals,  July  2S,  1807. 


—^ 


Dakirl  Db  Seitneyille  against  Geobgb  De  Benkeyillb. 

Where  it  la  objected,  that  witnesses  have  been  snmmoaed  nnneoessarily  to  swell  a  bill 
of  costs,  court  wiU  interfere  only  in  cases  of  manifest  oppresdon. 

This  was  an  action  of  trespass  for  mesne  profits,  wherein  the  plain- 
tiff recovered  $200  damages. 

An  appeal  was  made  from  the  prothonotaiy's  taxation  of  costs, 
on  the  ground  that  a  number  of  unnecessary  witnesses  had  been 
subpoenaed  by  the  plaintiff,  some  of  whom  were  material  for  the 
defendant,  and  had  been  called  by  him,  while  others  had  not  been 
examined  in  the  cause ;  and  that  in  the  case  of  one  witness  in  par- 
ticular, an  attachment  had  been  taken  out  for  him,  though  the  plain* 
tiff  had  been  infoimed  he  was  infirm  and  unable  to  attend,  and  be- 
ing brought  a  certain  distance  on  the  road,  the  carriage  had  broke 
down,  so  that  he  could  not  attend  the  court ;  yet  the  costs  of  the 
attachment  and  service  thereof  had  been  taxed  against  the  defend- 
ant. 

By  the  court.  "No  general  rule  can  be  laid  down  on  the  subject 
with  safety  to  the  suitors  and  the  general  practice.  A  party  must 
come  armed  at  all  points.  He  cannot  know  what  matters  will  be 
conceded  by  his  adversary,  nor  what  all  his  witnesses  will  testify. 
The  necessity  of  calling  a  witness  is  otlen  superseded  by  what  pass- 
es in  court,  of  which  it  is  impossible  to  form  any  judgment  before 
hand.  One  thing  is  ceii;ain,  that  the  exepenses  of  witnesses  al- 
ways exceed  their  legal  allowance,  which  the  party  summoning 
them  is  generally  obliged  to  pay.  In  the  case  of  the  witness,  whose 
appearence  was  attempted  to  be  enforced  by  the  attachment,  it 
would  be  absurd  to  suppose,  that  the  plaintiff  went  to  the  expense 
of  procuring  a  carriage  for  him,  merely  that  the  defendant  should 
\^  subjected  to  pay  his  legal  fees.  Such  measures  carry  with  them 
their  own  antidote.  In  question  like  the  present,  manifest  oppress 
sion  must  be  shown  to  justify  the  interposition  of  the  court,  and  thej 
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Will  readily  interfere  in  snch  instances.    Bat  a  design  to  oppress 

will  never  be  presumed. 

Appeal  dismissed. 

Messrs.  IngersoU  and  Dickerson,  pro  quer. 
Messrs.  Rawle  and  Wells,  pro  def. 


■  »  »^> 


Lewis  Wolff  against  Joseph  Tubnbb. 

Where  a  defendant  remoyed  a  cause  after  it  has  been  at  issue  two  terms,  the  exceptioa 
must  be  taken  when  the  writ  is  put  in,  or  by  motion  ^or  procedendo  before  trial. 

Where  a  defendant  removes  a  cause,  he  is  not  liable  to  costs,  if  the  plaintiif  becomes 
nonsuit 

SuTT  for  marrying  an  apprentice  who  was  a  minor,  without  the 
master's  consent.    The  plaintiff  was  nonsuit  on  the  trial. 

Mr.  Wells  for  the  plaintiff  moved,  that  the  costs  of  the  Court  of 
Common  Pleas  only  should  be  taxed  against  his  client.  A  dec^ 
laration  had  been  filed,  and  the  cause  put  to  issue  two  terms  in 
Philadelphia  county,  before  the  defendant  removed  it  by  haheas  cor^ 
pu8^  which  was  contrary  to  the  7th  section  of  the  act  of  26th  Sep* 
tember  1786.  2  St.  Laws  473.  This  cause  is  not  within  the  pro- 
vision of  the  act  of  February  28th,  1787.  lb.  490.  Moreover,  the 
plaintiff  not  having  recovered  50?.,  the  defendant,  on  his  removal  of 
the  action,  is  liable  to  pay  double  costs  under  the  8d  section  of  the 
act  of  20th  May  1767.  1  St.  Laws  480.  He  also  cited  1  H.  Bla. 
10. 

The  court  stopped  Mr.  M.  Levy,  wh#  was  proceeding  to  repel  the 
motion.  It  is  inunaterial  now  after  trial  who  removed  the  cause, 
or  when.  The  objection  should  have  been  taken  at  the  time  of  the 
writ  put  in,  according  to  the  act  of  1786,  or  at  least  2k  procedendo 
should  have  been  moved  for  in  this  court  before  trial. 

The  law  of  1767,  does  not  provide  for  this  case,    Under  that  act 

a  defendant  pays  double  costs,  where  a  defendant  removes  a  cause 

wherein  the  debt  or  damages  recovered  shall  not  amount  to  the  sum 

of  502.    But  here  the  plaintiff  recovered  nothing.    He  had  no  cause 

of  action  and  became  nonsuit. 

Motion  denied. 
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FreBident  and  Directors  of  the  Bank  of  PeimsjlTaBiA  (igaingt  Ak- 
DBEW  Hadfeg,  Peteb  Regkieb  and  Samuel  Salter. 

A  dormant  partner  engaged  in  a  limited  concern,  and  not  in  the  general  partnership  of 
the  house,  for  whose  use  a  note  was  discounted,  and  afterwards  protested,  dischaiged 
on  common  bail,  and  the  testimony  of  one  of  the  partners,  a  bankrupt,  waarecetved 
by  the  court,  to  establish  the  facts. 

Motion  to  discharge  Samuel  Salter  on  common  bail.  He  bad 
been  arrested  on  a  note  drawn  bv  one  Cottineau^  payable  to  Hadfeg 
and  Co.  or  order,  for  $1450,  which  had  been  indorsed  by  tliem  and 
and  disconnted  at  the  bank. 

Salter  was  said  to  be  a  dormant  partner  of  the  house,  and  in  proof 
thereof,  a  bill  of  sundry  looking  glasses  sold  by  Hadfeg  and  Co»  to 
James  Stakes,  on  the  day  preceding  the  date  of  the  note,  amounting 
to  $1113VVj  ^^  produced  by  the  plaintiflFs,  with  a  receipt  thereon 
by  S.  Salter,  and  a  subscription  by  him  in  these  words :  "  It  is  folly 
understood,  that  S.  Salter  is  one  of  the  firm  of  Hadfeg.  For  part- 
ners and  sel£    S.  Salter.'' 

To  show  tliat  this  was  a  mere  limited  partnership^  confined  to 
looking  glasses,  and  did  not  respect  the  general  partnership  of  Had^ 
feg  and  Co.,  Peter  Kegnier,  one  of  the  defendants,  was  offered  as  a 
witness.  Ho  was  a  bankrupt  and  bad  obtained  his  certificate.  Had- 
teg  had  not  been  arrested. 

The  plaintifGs  excepted  to  his  being  sworn,  on  the  ground  of  his 
being  immediately  interested  in  the  event  of  the  suit,  and  cited  5 
Ves.  jr.  792,  Wright  v.  Hunter. 

Sedjper  cur.  In  these  summary  inquiries  by  tlie  court,  parties 
though  interested  have  always  been  received.  Many  instances  of 
the  practice  have  occurred  in  this  court. 

He  was  sworn  accordingly ;  and  it  appearing  by  him  and  two 
other  witnesses,  that  Salter  was  not  interested  in  the  general  con- 
cerns of  the  house  of  Hadfeg  and  Co.  for  the  accommodation  whereof 
this  note  had  been  discounted,  he  was  discharged  on  common  bail. 

Mr.  IngersoU,  pro  quer. 

Messrs.  Levy,  DaUag  and  Dickerson,  pro  def. 


•^ 
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John  Keen,  for  the  use  of  the  Carpenter's  Gompan;  of  Philadelphia 
yigainst  Martha  Swaine,  administrator  of  Ebenbzeb  Swaine,  and 
John  M'Cat?let,  assignee  of  George  M'Cavlbt. 

A  sale  by  a  sheriff  on  a  levari  fada»  on  a  second  mortgage,  free  of  all  incnmbranoes, 

confirmed  under  the  special  circumstances  of  the  case. 
Qo.    Whether  a  sale  under  a  subsequent  mortgage  or  judgment,  can  affect  the  security 

of  prior  mortgagee  or  judgments  ? 

Ltvari  facias  but  mortgage  returnable  this  term,  on  which  a  sale 
of  the  mortgaged  premises  was  had  by  the  sheriff  on  the  80th  July  1803. 

A  motion  was  made  by  Mr.  Levy  to  set  aside  the  sale,  on  the  affi- 
davit of  James  Swaine,  stating  that  a  sale  had  been  made  by  the  sheriff 
on  a  prior  mortgage  to  Matthew  Yandeusen,  on  theSd  June  1801,  of  the 
two  houses  mortgaged,  when  he,  the  said  James  purchased  the  eastermost 
house,  free  of  ground  rent,  for  $1800,  and  Martha  Swaine  the  wester- 
most  house,  subject  to  a  yearly  ground  rent  of  $30,  for  $1730  ;  that 
the  first  mortgage  agreed  to  let  the  principal  of  his  mortgage  lay  if 
the  interest  was  paid  up,  and  he  the  said  James,  in  expectation  of  get- 
ting a  deed  from  the  sheriff,  paid  him  sundry  sums  of  money,  which 
inclusive  of  the  interest  paid  to  the  first  mortgagee  up  to  the  25th  July 
1808,  amounted  to  $1114^^  ;  that  he  and  said  Yandeusen  had  inform- 
ed the  sheriff  of  their  agreement,  but  that  the  carpenter's  company 
having  bought  in  the  second  mortgage  from  John  Keen,  proceeded  to 
sell  the  premises  by  the  sheriff  on  the  80th  July  1803,  on  the  same 
mortgage  ;  and  that  the  said  sheriff  then  sold  the  premises  clear  of  all 
incumbrances  to  the  highest  bidder,  thereby  rendering  it  necessary  for 
the  purchaser  to  advance  a  much  larger  sum  in  ready  money  than  he 
ought,  and  occasioning  a  great  sacrifice  of  the  property,  the  eastermost 
house  being  sold  for  $1450,  and  the  westermost  house  for  $1190,  and 
that  the  said  sheriff  had  no  authority  from  Yandeusen  to  sell  the  pre- 
mises in  that  way,  particularly  as  the  defendant  had  shortly  before, 
viz :  on  18th  July  1803,  (about  12  days  before  the  last  sale,)  paid  to 
the  said  Yandeusen  $BO-j^  on  account  of  the  interest  on  his  mortgage. 

Matthew  Yandeusen,  the  mortgagee,  was  also  examined.  He  swore, 
that  on  the  3d  June  1801,  he  agreed  to  wait  for  his  principal  for  one 
year,  with  James  Swaine  aforesaid,  on  receiving  of  his  interest,  and 
informed  the  sheriff  thereof  accordingly  ;  that  he  has  received  his  inter- 
est up  to  25th  July  1803,  and  that  in  the  same  month  the  sub-sheriff 
inquired  of  him  whether  he  wanted  his  money,  to  which  he  answered 
in  the  affirmative  ;  and  the  sub-sheriff  observed  thereupon,  if  he  did  not 

Vol.  m.  86 
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want  his  money,  he  most  go  to  the  sheriff  and  declare  so  under  his  hand, 
and  the  witness  replied  he  would  not  do  that. 

Mr.  Levy  contended,  that  if  the  last  sale  was  set  aside  the  delay 
would  be  inconsiderable.  It  was  clear  on  general  principles,  that  a 
mortgagor  could  not  affect  the  first  mortgagee,  by  any  subsequent  in- 
cumbrances. The  latter  has  the  legal  estate  Tested  in  him,  subject  to 
the  equity  of  redemption  in  the  mortgagor. 

Smith,  J.  I  know  not  the  meaning  of  those  words,  as  applied  to 
mortgages  in  Pennsylvania,  where  they  are  mere  securities  for  the  pay- 
ment of  money.  On  default  of  payment,  remedy  is  to  be  had  by  sne- 
ing  out  a  scire  facias  j  and  not  as  in  England,  by  a  bill  to  foreclose 
the  equity  of  redemption. 

Mr.  Levy.  And  yet  amongst  us,  an  ejectment  may  be  supported 
on  a  mortgage,  and  a  late  case  of  this  kind  occurred  at  Nisi  Prios 
in  this  city.  I  have  understood  that  it  was  determined  in  this  court, 
that  a  sale  under  a  second  mortgage  could  not  affect  the  first  Febiger's 
lessee  v.  Craighead,  March  term  1769. 

Yeates,  J.  The  question  was  then  fully  debated,  but  no  adjudication 
given  on  the  general  principle,  the  judges  having  disagreed  in  opinion 
thereon.  Tho  resolution  was  grounded  on  the  loan  office  act,  and  the 
court  guardedly  so  expressed  themselves. 

Mr.  Levy.  The  practice  of  selling  lands  under  later  judgments  is  replete 
with  inconveniences.  The  prior  incumbrancers  rely  on  the  good  of  their 
security,  and  have  frequently  no  notice  of  the  sale.  Added  hereto,  the 
sheriff  gets  poundage  on  the  whole  sum,  which  is  injurious  as  well  to 
debtors  as  creditors.  If  he  sells  under  subsequent  judgments,  he  should 
sell  subject  to  prior  incumbrances,  and  then  no  injury  is  done.  Besides 
all  sheriffs  are  not  equally  worthy  of  trust,  and  the  security  which  they 
give  is  ill  proportioned  to  the  money  which  passes  through  their  hands. 
It  is  obvious  that  the  sheriff  here  depreciated  the  property  by  selling  the 
whole  for  ready  money,  when  Yandeusen  did  not  require  his  principal 
He  had  no  power  to  sell  the  houses,  freed  of  the  first  mortgage,  unless 
by  the  express  authority  of  Yandeusen  ;  and  the  latter  so  far  from  im- 
powering  him  to  do  so,  actually  received  the  interest  up  to  the  25th 
July,  a  few  days  before  the  second  sale,  under  his  agreement  with  the 
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first  purchaser.     The  sale  therefore  has  been  without  authority. 

Mr.  F.  Sergeant  in  behalf  of  the  sale,  urged  that  no  general  rule 
could  be  laid  down  in  such  cases*     A  mortgagee  here  has  a  lien  on 
the  mortgaged  premises  in  the  same  manner  that  a  judgment  creditor 
has  a  lien  on  all  the  lands  of  his  debtor.    Both  are  securities  for  the 
payment  of  money,  and  no  more  ;  and  though  a  mortgagee  ta  some 
purposes  may  be  considered  as  having  the  legal  title  in  him,  so  as  to 
recover  in  ejectment,  yet  on  such  reovery  he  shall  only  hold  the  lands 
until  his  principal  and  interest  is  paid.     It  will  not  be  said  that  the 
mortgagor  is  so  far  divested  of  the  legal  interest  that  he  may  not  main- 
tain an  ejectment  against  a  stranger.    Lands  in  this  state  in  defect 
of  personal  estate,  are  made  chattels  for  the  payments  of  debts^ 
and  prior  incumbrancers  can  no  more  prevent  a  sale  of  lands  under 
subsequent  judgments,  than  prior  execution  creditors  can  prevent  a 
sale  of  goods  levied  on  by  the  later  creditors,  discharged  of  their  lien, 
in  England.     The  money  arising  from  the  sales  will  be  applied  accord- 
ing to  the  priority  of  claims  in  both  insti^nces.     But  admitting  that 
mortgages  here  are  to  be  considered  in  a  stronger  point  of  view  than 
mere^securities,  it  only  results,  that  the  purchaser  and  not  the  prior 
mortgagee  runs  the  risk  of  a  sale  on  a  socond  mortgage.     And  if 
the  money  produced  by  the  sale  will  satisfy  the  first  incumbrancer,  the 
purchaser  may  secure  himself  by  looking  to  the   appropriation  of  his 
money.     It  is  certain,  that  the  mortgagor  may  redeem,  and  the  same 
right  becomes  vested  in  the  sheriff's  vendee.    Every  one  thus  obtains 
his  right. 

James  Swaine  has  no  reason  to  complain.  If  the  terms  of  sale  had 
been  different  at  the  second  sale  from  the  first,  he  might  have  some 
grounds  of  complaint ;  but  this  was  cautiously  guarded  against,  and 
the  purchaser  were  placed  on  the  same  footing.  Yandeusen  agreed  to 
wait  one  year  for  his  money  ;  his  agreement  to  wait  longer  is  barely 
constructive,  and  his  construction  is  repelled  by  his  conversation  widi 
the  under-sheriff.  He  wanted  his  money,  and  would  not  give  it  under 
his  hand  to  the  sheriff  that  he  would  wait  longer. 

The  court  denied  the  motion  to  set  aside  the  sale,  under  the  special 
circumstances  of  the  case,  but  declined  giving  any  determination  on 
die  principle  controverted. 

The  Chief  Justice  subjoined.  It  may  be  attended  with  dangerous 
consequences,  if  the  securi^  of  a  prior  mortgage  could  be  impaired  by 
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later  incambrances.     A  sheriff  may  be  unworthy  of  trust,  and  liis  secur- 
ity inadequate. 

Brackenridge,  Justice.  I  have  always  thought  that  no  subsequent 
judgment  could  have  any  effect  by  a  sale,  injurious  to  prior  judgments. 

Yeates,  Justice.  On  the  other  hand,  there  are  dangers,  that  the 
lands  sold  subject  to  prior  mortgages  or  judgments,  will  not  bring  their 
full yalue.  Judgments  maybe  entered  by  way  of  security.  Payments 
may  beset  up  by  the  debtor,  and  controrerted  by  the  creditor.  How 
can  the  sheriff  ascertain  in  such  cases  the  amount  of  prior  incumbrances 
or  persons  desirous  of  purchasing  become  acquainted  therewith?  Ifo 
one  can  tell  what  the  purchase  money  will  amount  to,  and  the  result 
will  be  injurious  to  creditors,  debtors  and  purchasers.  What  sticks  with 
me  is,  that  mortgages  and  judgments  are  mere  securities  for  the  payment 
of  money.  At  the  same  time,  I  admit,  that  injustice  may  be  done, 
by  selling  lands  subject  to  prior  incumbrances,  without  giving  full  no- 
tice to  such  creditor.  But  this  difficulty  might  I  think,  be  obviated  by 
the  court. 

Smith  Justice.  There  are  great  dangers  and  mischiefs  on*  both 
sides  of  the  question ;  and  it  will  require  great  consideration  before  the 
court  can  lay  down  any  general  rule  on  the  subject. 


Edward  Williams  and  Jambs  Worral  executors  of  James  Fisher 
cLgainst  Benjamin  Pasohall,  Hbnrt  Paschall  and  Ann  Pas- 
CHALL,  heirs  of  Jonathan  Paschall. 

AL  award  must  be  certain  and  final.  But  a  general  plea  thereto  charging  mistake  in 
the  arbitrators,  without  stating  the  particulars,  is  bad.  Court  where  it  is  in  thdr 
power,  will  correct  a  plain  mistake  of  arbitrators  or  referees. 

Debt  on  arbitration  bond,  in  the  penalty  of  6001.  dated  14th  Sep- 
tember 1796. 

The  defendants  crave  oyer  of  the  bond  and  condition,  and  also  the 
award,  which  are  read  to  them,  and  agreed  to  be  considered  as  spread 
upon  the  record. 

The  bond  was  in  the  common  form ;  conditioned  for  the  perform- 
anoe  of  the  award  of  Philip  Price,  John  Pearson  and  Samuel  Gibson, 
or  any  two  of  them ;  of  and  concerning  all  matters  in  controversy  be- 
tween them,  respecting  a  certain  bond  given  by  the  said  Jonathan 
Paschall  to  the  said  James  Fisher,  and  respecting  all  accounts  which 
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ihej  the  said  heirs  of  the  said  Johnathan  Paschall  may  exhibit  as 
payment  in  discharge  of  the  said  bond,  ftc.  So  as  the  said  award 
should  be  made  in  wiriting  indented  under  the  hands  and  seals  of  the 
said  arbitrators,  or  any  two  of  them,  and  ready  to  be  delirered  to  the 
said  parties  on  or  before  the  14th  day  of  March  then  next  ensuing. 

The  award  was  as  follows : 

^^  Whereas  it  hath  been  referred  to  ns  the  undersigned  to  consider 
sundiy  matters  in  dispute  between  the  within  named  parties,  as  by  the 
within  bonds  of  submission  will  appear ;  and  we  haying  heard  the  par- 
ties and  fully  considered  their  accounts  exhibited  to  us,  are  of  opinion 
that  Benjamin  Paschall,  Henry  Paschall  and  Ann  Paschall  are  justly 
indebted  to  Edward  Williams  and  James  Worral,  executors  of  James 
Fisher,  in  the  sum  of  8101.  lis.  4|d. 

Witness  our  hands  and  seals  March  11,  Anno  Domini  1797. 

Philip  Price,  (LS.)  Jonathan  Pearson,  (LS.)  Samuel  Gibson,  (LS.y 

Which  being  read  and  heard,  the  said  Benjamin,  Henry  and  Ann  by 
William  Lewis,  their  attorney,  say,  that  the  said  Edward  and  James 
ought  not  to  haye  and  maintain  their  action  aforesaid  thereof  against 
them  ;  because  they  say,  that  the  said  arbitrators  in  making  the  said 
award  at  the  time  and  place  aforesaid  from  a  mere  inadyertency,  error, 
mistake  and  misapprehension  of  the  law  and  right,  and  justice  of  the 
case,  calculated,  allowed  and  added  the  full  interest  of  6  per  cent  per 
Mmum  on  the  whole  amount  of  the  principal  sum  mentioned  in  the 
bond  submitted  to  Iheir  arbitrament  for  a  long  time,  that  is  to  say,  for 
twenty  six  years  and  upwards,  although  within  the  same  time  many 
large  payments  and  adyances  had  been  made  by  these  defendants,  and 
on  their  accounts  to  the  said  James  Fisher  in  his  life-time,  and  after 
his  decease  to  the  said  Edward  and  James  for  and  on  account  of  the 
said  bond  to  the  full  amount  of  the  principal  and  interest  due  on  the 
said  bond,  but  on  which  payments  and  adyances  from  a  mere  mistake, 
error,  and  misapprehension  of  the  law  and  right  and  justice  of  the  case, 
no  interest  was  calculated  or  allowed  by  the  said  arbitrators  in  making 
and  forming  their  said  award,  nor  were  the  said  payments  and  adyan- 
ces deducted  as  of  law  and  of  right  they  ought  to  haye  been  from  the 
moneys  due  on  the  said  bond,  at  the  respectiye  times  when  such  pay- 
ments and  adyances  were  made,  or  at  any  time  or  times  before  Uie 
making  and  publishing  the  said  award ;  and  this  the  said  Benjamin, 
Henry  and  Aim  are  ready  to  yerify.    Whereupon  they  pray  judgment 
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if  the  said  Edward  and  James  ougLt  to  have  or  maintain  their  action 
aforesaid  against  them  the  said  Benjamin,  Henry  and  Ann. 

W.  Lewis. 

The  plaintiffs  demur  to  the  plea. 
The  defendants  join  in  demurrer. 

The  questions  before  the  court  were,  whether  the  award  was  good  in 
truth  ;  and  if  it  is,  whether  the  plea  is  good. 

Mr.  E.  Tilghman  for  theplaintifis.  The  arbitrators  recite  the  bonds 
of  submission  in  their  award,  and  have  taken  on  themselves  the  trouble 
of  deciding  on  the  matters  submitted  to  them.  The  award  relates  to 
the  submission,  and  therefore  necessarily  is  de  et  super  premissis. 
The  obligation  to  the  testator,  concerning  which  the  controrersy  arose, 
was  conditioned  for  the  payment  of  8001.  to  the  testator,  and  dated  21st 
November  17T1.  The  award  is  for  101.  lis.  4^.  more  than  the  prin- 
cipal sum,  and  supposing  thtere  had  been  no  paymei^ts  deducted,  the 
interest  would  when  the  arbitrament  was  made,  have  amounted  to 
4551.  lis.  The  accounts  exhibited  to  the  arbitrators  must  have  been 
by  the  defendants,  the  heirs  of  Jonathan  Paschall,  according  to  the 
terms  of  the  submission.  Awards  are  now  considered  with  greater 
latitude  and  less  strictness  than  they  were  formerly ;  but  they  must  be 
certain  and  final.  1  Burr.  277.  Both  these  properties,  the  present 
awsurd  possesses.  It  is  not  now  necessary,  that  an  award  of  money  to 
be  paid  in  favor  of  one  of  the  parties,  should  express  it  to  be  in  satis- 
faction, or  should  contain  any  equivalent  terms ;  it  shall  be  so  intend- 
ed. 1  Bac.  Ab.  224,  (last  ed.)  Awards  of  late  are  construed  with 
great  latitude,  and  acc<»'ding  to  their  intention  apparent  on  all  the 
words.  1  Dall.  174. 

Our  objection  to  the  plea  arises  from  its  generality.  It  brings  be- 
fore the  court,  matters  which  are  within  the  exclusive  jurisdiction  of  the 
arbitrators,  and  would  tend  to  open  and  unravel  every  award,  on  the 
slightest  grounds.  No  issue  can  be  taken  on  the  many  large  payments 
and  advances  stated  in  the  plea.  They  should  have  been  specially  set 
forth.  Choosing  private  judges  puts  the  case  beyond  any  principle  of 
law.  1  Vez.  jr.  865-7.  Arbitrators  have  more  latitude  than  a  coart 
of  equity.    Their  mistakes  will  not  be  examined.  lb.  370. 

Every  thing  will  be  presumed  in  favor  of  an  award.  The  demorrer 
only  admits  facts  which  are  well  pleaded ;  and  the  question  is,  whedier 
the  present  plea  is  not  substantially  bad. 
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Mr.  Lewis  for  the  defendants.  I  admit  that  no  sach  plea  is  to  be 
found  in  the  books  of  entries.  Bat  if  chancery  would  afford  relief  in 
a  case  like  the  present,  this  court  will  exercise  the  same  powers,  to 
prevent  a  failure  of  justice.  But  reliance  need  not  be  placed  on  the 
plea,  unless  the  award  is  good.  An  award  is  considered  as  a  judg- 
ment. But  whateyer  liberality  they  have  received  in  modern  times, 
in  order  to  give  them  validity,  they  must  be  within  the  submission,  as 
well  to  persons  as  things  ;  they  must  be  certain,  final  and  mutual,  when 
expounded  by  themselves.  1  Bao.  212  and  seq.  They  must  appear 
to  include  the  whole  matters  submitted  ;  and  if  they  exceed^the  submis- 
sion,  such  excess  must  be  capable  of  separation.  And  so  it  was  deter- 
mined in  this  court,  on  a  writ  of  error  to  April  term  1797,  between 
Barker  and  Huff  on  solemn  argument. 

Here  the  submission  was  confined  to  the  bond  in  controversy,  and 
the  payments  under  it.  They  were  not  impowered  to  take  into  view 
the  accounts  of  Fisher  or  his  executors,  which  it  seems  they  have  done 
^  by  hearing  the  parties,  and  fully  considering  their  accounts."  And 
therefore  they  cannot  be  said  to  have  acted  de  ei  super premissisy  which 
was  indispensably  necessary.  Besides  the  plea  expressly  states,  that 
the  payments  and  advances  surmounted  the  principal  and  interest  due 
on  the  bond. 

It  is  ?rell  observed  by  the  late  Chief  Justice,  on  the  report  of  refer* 
rees,  that  the  same  cause  which  would  induce  the  court  to  set  aside  a 
verdict  and  grant  a  new  trial,  should  be  sufficient  to  vacate  an  award. 
The  sacredness  of  awards  ought  not  to  be  extended  beyond  that  of 
verdicts,  when  errors  are  suggested  either  in  clear  points  of  law  or 
facts.  William  v.  Craig,  1  Dall.  81 5.  And  the  President  of  the  Com- 
mon Pleas  adopted  the  same  principles,  on  a  report  under  the  deprecia- 
tion act,  in  Pringle  v.  M'Clonachan,  lb.  487. 

Courts  of  equity  will  grant  relief  in  cases  of  corruption  or  partiality 
of  arbitrators.  2  Wils.  148.  2  Yem.  705.  Where  an  arbitrator  re- 
fused to  making  his  award,  on  the  request  of  a  party,  who  undertook 
to  satisfy  him  as  to  some  things  which  the  arbitrator  took  to  be  against 
him,  his  award  was  set  aside.  8  Wms.  862.  An  award  was  set  aside 
in  part  on  the  mistake  of  arbitrators,  and  the  balance  thereon  the  other 
side.  Champion  v.  Wenham,  Amb.  246.  Arbitrators  mistaking  law 
or  fact,  it  is  an  error  on  the  face  of  the  award,  and  sufficient  to  set  it 
aside  in  equity.  1  Bac.  289.  Ridout  v.  Pain,  8  Atky  486,  495.  8. 
C.  Vez.  10,  11.  But  it  is  otherwise  on  a  doubtful  point  of  law, 
though  the  court  should  be  of  a  different  opinion.  Ibid.    An  award  is 
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only  coDclusive,  until  error  shown.     Tillingson  y.  Peat,  3    Atky. 
529. 

Mr.  B&wle  for  the  plaintifib  in  reply.  It  is  not  necessary  that  the 
award  should  specify  that  the  arbitrators  have  acted  de  et  super  pre- 
missis  J  but  it  may  be  suplied  by  words  equivalent  This  fully  appears 
by  the  authority  cited  from  1  Burr.  277,  the  Cobler's  case. 

The  objection  made,  is,  that  it  is  expressed  in  the  award,  that  the 
arbitrators  have  fully  considered  their  accounts.  Every  thing  respect- 
ing the  bond  was  submitted,  and  it  \b  evident,  that  the  true  balance  of 
accounts  between  the  parties  was  to  be  credited  on  the  bond.  Accounts 
on  one  side  would  occasion  accounts  on  the  other  side,  if  such  subsisted. 
The  pronoun  their  mz^j  be  satisfied  in  this  way  ;  or  it  may  refer  to  the 
accounts  of  the  three  heirs,  and  the  calculation  of  interest  by  the  exe- 
cutors. Payments  in  continental  money  may  have  found  part  of  the 
dispute.  Why  if  the  fact  was  so,  did  not  the  plea  allege  that  ac- 
counts of  Fisher  not  included  in  the  submission,  were  taken  into  view 
by  the  arbitrators  ?  It  is  confidently  asserted  such  was  not  the  case. 
But  every  intendment  will  be  in  favor  of  awards,  and  critical  niceties 
are  exploded. 

This  award  is  both  certain  and  final.  The  submission  is  incorpora- 
ted in  the  body  thereof.  If  the  obligation  for  8001.  was  sued,  the 
award  might  be  pleaded  in  bar,  and  operate  as  a  judgment  to  extin- 
guish it. 

It  is  very  doubtful  how  far  this  court  could  interpose  to  grant  relief 
in  cases  of  mistake,  by  arbitrators. 

[  Yeates,  Justice.  It  was  determined  in  a  case  nine  years  ago,  be- 
tween Peter  and  Isaac  Wickoff  and  Tench  Coxe  et  al.  that  where  arbit- 
rators or  referees  have  committed  palpable  injustice,  or  made  a  plain 
mistake,  that  this  court  would  interfere.  Suppose  trover  for  a  specific 
chattel  of  the  value  of  101.  and  lOOL  or  5001.  damages  awarded ;  of  a 
mistake  of  1001.  or  10001.  had  taken  place  by  an  erroneous  addition  or 
substraction,  must  the  injured  party  be  without  remedy,  for  defect 
of  a  court  of  chancery  ?  But  such  injustice  or  mistake  must  be  clearly 
made  out  to  the  satisfaction  of  the  court.] 

Mr.  Bawle  in  continuation.  Adopting  then  the  chancery  decisions, 
and  considering  the  present  plea  as  a  bill  in  equity  for  relief  against 
the  award  it  is  not  good,  because  it  is  too  vague  and  general.  The 
payments  and  dates  should  be  stated,  particularly  wherein  the  supposed 
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erroTB  rest.  This  was  done  specifically  in  Champion  y.  Wenham,  AmbL 
245,  cited  by  Mr.  Lewis,  wherein  the  award  was  vacated  in  part 
And  in  Tillinson  y.  Peal,  8  Atky.  529,  it  is  said  by  the  Lord  Chan- 
cellor, that  where  any  particular  error  is  pretended  in  an  award,  it 
most  be  charged  with  all  its  circumstances. 

A  contrary  practice  would  wholly  prostrate  the  doctrine  of  awards, 
and  prevent  their  beneficial  effects*  No  one  would  accept  the  office 
of  an  arbitrator. 

The  court  stopped  Mr.  Bawles  from  proceeding. 

Shippen,  C.  J.  The  case  is  too  plain  for  further  argument.  The 
award  is  both  certain  and  final,  and  within  the  submission  of  the  par- 
ties. The  plea  is  certainly  bad  from  its  generalty,  and  the  demurrer 
must  be  sustained. 

But  it  may  be  necessary  for  us  to  say  something  of  whatwe  would  do 
in  a  proper  case  and  on  a  plea,  wherein  the  supposed  injustice  or  mistake 
might  fairly  be  put  in  issue  and  correct.  We  would  administer  equal  juse 
tice  between  the  parties,  according  to  our  powers,  contrasted  with  thos- 
ezercised  by  the  Court  of  Chancery.  The  Chancellor  might  call  in  the 
arbitrators  as  well  as  parties,  and  examine  them  severally  on  oath,  as  to 
the  alleged  injustice  or  mistake,  and  thus  do  right  between  them.  So 
on  a  bill  for  the  specific  execution  of  contracts,  a  court  of  equity  posseses 
competent  authority,  and  will  see  that  the  contract  is  performed  on  both 
sides.  The  policy  of  our  government  has  not  vested  us  with  such  powers^ 
and  therefore  there  are  many  cases  wherein  we  cannot  execute  this  equita- 
ble jurisdiction,  so  as  to  do  complete  justice  in  all  its  parts.  But 
where  a  clear  mistake  has  happened,  or  injustice  has  been  done,  it  is 
in  our  power  to  correct,  we  will  not  fail  to  do  it  when  it  is  pointed  out 
plainly. 

Yeates,  J.  The  injustice  or  error  alleged  must  be  simply  stated 
as  facts,  with  a  sufficient  degree  of  certainty,  into  which  the  court 
can  enquire.  But  we  cannot  enter  into  the  particulars  of  an  intricate 
dispute,  which  has  been  submitted  to  arbitration  or  reference. 

Smith,  J.  Every  fact  stated  in  the  plea  may  be  true,  and  yet  be 
no  defence,  for  the  payments  and  advances  may  really  not  surmount 
the  interests  due  on  the  obligation. 

Judgment  for  the  plaintiffs,  by  the  whole  court 
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AT  A  CIRCUIT  COURT,  AT  CHAMBERSBURGH,  OCTOBER, 

1808. 

GO^AM,  YEATES  AND  SMITH,  JUSTICES. 


Lessee  of  John  Cbuneelton,  Joseph  Crunkelton  and  Ma&t  Broth- 
ERTON  against  William  Evert  and  James  Wishart. 

IJjectment  may  be  midntained  by  the  heirs  of  surviTing  trustee,  not  adyene  to  themter- 

eet  of  Ofului  que  truMt, 
Eyery  presumption  is  in  fayoor  of  an  ancient  possession. 

Ejeotment  for  250  acres  of  land  in  Antrim  township. 

It  appeared  in  eridence  that  Joseph  Crunkelton  and  James  Thomp- 
son obtained  letters  of  administration  on  3d  May  1749,  on  the  estate 
of  William  Brown,  and  on  the  10th  October  1760,  paid  7/.  10^.  into 
the  receiver  general's  office,  for  150  acres  of  land  in  Antrim  town- 
ship, (held  by  the  said  Brown  in  his  life-time  by  improvement,)  to  be 
surveyed  for  the  children  of  the  said  Brown,  and  on  the  same  day  took 
out  a  warrant  for  the  same  lands,  as  administrators  of  Brown. 

A  survey  of  250  acres  and  68  perches  and  allowance  was  made 
hereon  by  John  Armstrong,  D.  S.  on  2d  January  1769.  Thompsoa 
died  and  Crunkelton  survived  him,  who  afterwards  died,  leaving  tbe 
lessors  of  the  plaintiff  his  children. 

A  question  being  made,  whether  the  heirs  at  law  of  the  sunriying 
trustee  could  maintain  this  ejectment,  the  court  were  clearly  of  opinioa 
that  they  might,  they  having  the  legal  title  in  them,  and  the  suit  not 
being  adverse  to  the  interests  of  the  cestui  que  trust.  It  is  in  fact 
so  determined  in  Kennedy  v.  Fury,  1  Dall.  72. 

But  the  defendants  producing  a  bond  from  Crunkelton  and  .Thomp- 
son to  Bartholomew  and  Thomas  Grogan,  dated  2l8t  July  1750,  re- 
nting that  they  had  sold  these  lands  to  the  obligees  for  104/. ,  and 
that  they  had  received  15/.  in  hand  and  bonds  for  the  residue.  The 
court  said,  that  every  legal  presumption  was  against  the  plaintiff,  after 
so  great  a  lapse  6t  time,  even  if  he  could  produce  the  bonds  uncan- 
celed. 

Plaintiff  nonsuit. 

Messrs.  Duncan  and  Riddle,  pro  quer. 
Messrs.  Hamilton  and  Bowie,  pro  d^.  ^ 
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AT  A  omcurr,  court  at  uniontown,  October,  isos. 

CORAM,  YEATBS  AND  SMITH,  JUSTICBS. 


•«♦ 


Lessee  of  William  Workman  and  Agkbs  bis  wife,  Mart  Gillbspib 
and  Ann  Gillbspib  against  David  Gillbspib. 

Settlement  rights  are  subject  to  the  same  rules  of  descent  as  other  lands : 

Ejectment  for  800  acres  of  land  in  SpringhiU  township. 

It  was  admitted,  that  Jonas  Webb  made  a  settlement  on  the  lands 
in  question  in  1766  or  1767,  and  sold  the  same  to  George  Gillespie^ 
the  brother  of  the  lessors  of  the  plaintiff.  George  Gillespie  died  in  1782 
intestate  of  fall  age,  unmarried  and  without  issue,  leaving  an  only  brothen 
John  Gillespie,  who  is  since  dead,  leaving  the  defendant,  his  son. 

On  the  14th  March  1789,  John  Gillespie  took  out  a  warrant  for  350 
acres,  including  this  improvement,  on  the  north  side  of  Cheat  river,  on 
which  he  afterwards  obtained  a  survey. 

George  Gillespie  having  made  a  parol  agreement  with  William  Work- 
man, bis  brother-in-law,  for  100  acres,  part  of  the  tract  which  he  had 
purchased  from  Webb,  the  said  John  Gillespie  confirmed  the  title  of 
Workman  to  the  said  100  acres,  as  heir  at  law  to  his  brother  George, 
on  the  24th  March  1783. 

The  counsel  on  the  part  of  the  plaintiff  attempted  to  show  that  John 
Gillespie  agreed  that  his  sister  should  share  in  the  lands  of  which  their 
brother  George  died  seized,  and  that  Workman  obtained  the  certificate 
of  the  justices  respecting  the  time  of  settlement  of  the  lands,  and  paid 
their  proportion  of  the  purchase  money  and  surveying  fees,  but  having 
failed  in  their  proof,  they  submitted  the  whole  matter  to  the  direction 
of  the  court,  without  argument. 

Per  curiam.    If  John  Gillespie,  fully  apprized  of  his  rights,  agreed 

to  let  in  his  sisters  to  snare  in  this  land,  they  would  be  entitled  to 

recover  their  proportions  thereof,  othrwise  not.     As  the  law  stood  at 

the  time  of  the  death  of  George  Gillespie  in  1782,  intestate,  his  lands 
devolved  on  John,  his  only  brother,  as  his  heir  at  law.     Settlement 

rights  are  subject  to  the  rules  of  descent  of  real  estate,  as  applicable  to 
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lands  held  by  patent  or  warrant,  and  it  has  been  determined  in  bank, 
that  a  wife  was  entitled  to  dower  in  lands,  held  by  improvement  right 
alone.  Wd  cannot  presume  an  agreement  on  the  part  of  the  heur  at 
law  to  divide  his  inheritance  with  his  sisters.  It  most  be  proved  and 
Derformed  as  any  other  agreement.  The  rale  of  descent  is  so  clear, 
independent  of  such  agreement,  that  we  could  not  suffer  it  to  be  dis- 
puted ;  although  perhaps  according  to  the  general  ideas  of  mankind, 
it  might  be  more  equitable,  that  the  sisters  should  inherit  equally  with 
the  eldest  brother. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  Addison,  Morrison  and  Meason,  pro  quer. 
Messrs.  Ross  and  Lyon,  pro  def. 


AT  A  CIRCUIT  COURT,  AT  WASHINGTON,  OCTOBER,  1803. 

CORAM,  YBATBS  AND  SBHTH,  JUSTIGBS. 


■•♦ 


Jambs  Campbbll  against  Herbert  Wallace. 

QiUBre,  whether  parol  eyidenoe  may  he  received,  of  a  mistake  made  by  tba  derk  of  the 
peace  of  the  county,  in  registering  the  name  of  a  negro  slaye,  the  original  retnra  of 
the  supposed  owner  bdng  missing  ? 

Indebitatus  assumpsit  for  1061.  had  and  received  to  the  plaintiff's 
use.  Plea  nan  assumpsit^  and  non  assumpsit  infroa  sex  annoz^ 
and  issues. 

The  case  was  this.  The  defendant,  an  inhabitant  of  that  part  of 
Westmoreland  county,  which  was  in  1781,  erected  by  law  into  Wash- 
ington county,  sold  to  the  plaintiff  in  1787,  a  negro  wench,  named 
Beck,  aged  16  years,  and  her  child  for  1061.  The  wench  was  sold  as 
a  slaye,  and  was  taken  by  the  plaintiff  into  Ohio  (now  Brook,)  county 
in  Virginia,  where  she  continued  with  him  11  or  12  years,  and  then 
under  pretence  of  not  being  registered  in  Pennsylvania,  left  his  service, 
and  took  with  her  five  children,  four  of  whom  were  born  after  the  sale. 
She  then  went  into  the  north  western  territory,  but  occasionally  visited 
the  plaintiff,  with  her  childrem 

It  appeared  by  the  record  of  the  clerk  of  the  sessions,  ihftt 
the  defendant,  in  December  1782,  registered  20  negroes  as 
Qaves;  that  Bess  and  Linn  were  among  the  number,  then  sg^ 
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reBpectivelj  11  years ;  but  no  slave  of  the  name  of  Beck  was  entered, 
nor  could  the  written  return  be  found  in  the  office. 

Mr.  Campbell  for  the  plaintiff,  insisted,  that  this  was  conclusive  evi- 
dence, that  negro  Beck  was  not  entered  as  the  act  directs,  whereby 
she  became  a  free  woman ;  and  that  the  consideration  of  the  agreement 
having  failed,  tbe  plaintiff  was  entitled  to  recover  back  his  money. 
He  cited  Addis  127,  that  want  of  title  without  eviction,  may  be  given 
in  evidence  on  a  suit  for  lands  sold ;  also  Cro.  Jac.  474.  Addis  271. 

Mr.  Boss  for  tbe  defendant,  stated  his  defence ;  and  offered  to  prove 
that  at  the  time  of  the  defendant's  making  his  return  to  tho  clerk  of 
the  peace  of  the  county,  he  possessed  negro  Beck,  and  nineteen  others 
as  slaves,  and  that  she  was  then  ele^n  years  of  age.  Som'e  months 
previous  thereto,  he  also  owned  negro  Bess,  as  a  slave,  ( who  was  20 
years  of  age,)  and  her  two  children,  but  had  sold  them  bonafide^  to 
William  M'Mahon,  in  Virginia,  and  they  had  left  his  service  before 
the  time  of  making  his  retura.  The  defendant  employed  his  cousin  to 
make  out  his  return  agreeably  to  the  directions  of  the  law,  both  males 
and  females. 

He  further  offered  to  prove  by  this  cousin,  that  he  made  out  such 
return,  and  included  Beck  and  Linn  therein,  as  aged  11  years  respec- 
tively, writing  the  former  name  in  the  usual  character  of  his  hand-wri- 
tmg,  thus  (Beets,)  and  that  the  return  so  made  out,  was  actually  de- 
livered to  Thomas  Scott,  esq.  clerk  of  the  peace  of  the  county  within 
the  time  prescribed  by  law,  together  with  the  returns  of  slaves,  belong- 
ing to  Francis  Wallace  and  John  Hopkins,  which  appeared  by  the 
records  to  be  duly  registered. 

The  admission  of  this  testimony  was  opposed  by  the  plaintiff's  coun- 
sel. In  vain  is  the  maxim,  that  a  record  imports  absolute  verity  ;  in 
vain  have  the  legislature  prescribed  all  the  particulars  of  the  entry,  of 
die  name  and  surname,  occupation  or  profession  of  the  owner,  his 
township  and  county,  the  names  of  the  slaves  together  with  their  ages 
uid  sexes,  in  order  to  ascertain  and  distinguish  the  slaves,  if  parol  evi- 
dence can  be  received  to  destroy  the  effects  of  the  registry.  The 
precautions  directed  by  the  legislature,  are  too  plain  to  be  misunder- 
stood. They  intended,  that  what  appeared  on  the  face  of  the  registry 
should  conclude  the  supposed  owner ;  and  every  legal  presumption  is, 
that  the  public  officer  has  faithfuly  discharged  his  duty.  Here  the 
faint  recollections  of  memory  are  set  in  opposition  to  a  written  record. 
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and  are  introdaced  to  annul  its  efficacy.  If  a  deed  is  recorded,  or  an 
entry  made  by  the  prothonotary  of  an  agreement^  the  record  is  concla- 
give.  The  presumption  of  law  is  in  favor  of  liberty,  and  the  court  will 
not  go  out  of  the  beaten  road,  to  establish  the  slavery  of  a  helpless  in- 
dividual. The  case  of  neg^o  Lncy  v.  Beasen  Pumfrey,  (Addis.  380,) 
is  expressly  in  point. 

The  defendant's  counsel  answered.  The  present  is  a  case  of  a  sin- 
gular nature.  The  testimony  is  offered  not  to  contradict  the  registry, 
but  to  show  that  a  mistake  has  happened  in  transcribing  the  return ;  and 
the  entry  as  it  stands,  is  naturally  accounted  f9r.  Bectz  might  be 
readily  mistaken  for  Beetz  or  Betz.  An  error  in  the  officer  ought  not 
to  be  prejudicial  to  the  slaveholder,  and  strip  him  of  his  interests.  This 
species  of  property  is  still  protected  by  the  law.  The  act  for  the  grad- 
ual abolition  of  slavery,  passed  1st  March  1730,  (1  St.  Laws,  888,) 
prescribes  in  §  5,  what  shall  be  done  by  the  owner  of  the  slave,  and 
what  shall  be  done  by  the  clerk  of  the  peace  of  the  county.  If  the 
owner  does  what  is  incumbent  on  him,  the  act  or  omission  of  the  derk 
shall  not  injure  him.  Suppose  such  clerk  in  an  outrageous  fit  of  mis- 
taken zeal  for  humanity,  should  refuse  ^^  to  enter  particulars,  in  a 
book  to  be  provided  for  that  purpose,"  of  any  return  brought  to  him, 
will  thus  manumit  all  the  slaves  in  the  county  ?  Here  there  has  been 
a  return  of  the  defendant's  slaves ;  for  they  are  registered.  It  is  not 
our  fault  that  the  return  is  missing.  It  is  the  default  of  the  pablie 
officers.  We  ought  not  to  be  affected  by  the  loss.  If  it  could  be 
found,  any  mistake  in  the  registry  might  be  corrected  thereby.  We 
are  then  reduced  to  a  secondary  mode  of  proof,  the  means  of  estab- 
lishing the  error  by  the  primary  proof,  having  been  taken  from  us.  If 
a  warrant  has  been  delivered  to  a  surveyor  to  be  execated,  who  neg- 
lects doing  it,  it  is  competent  to  the  party  to  show  it  in  evidence,  on  a 
trial  of  the  title.  The  material  question  to  be  tried,  is,  whether  the 
owner,  previ6us  to  the  sale,  duly  returned  his  negro  Beck,  then  aged 
11  years,  by  reason  whereof,  he  was  entitled  to  dispose  of  her  as  a 
slave.  In  the  case  of  negro  Bute  v.  Townshend,  tried  in  the  Common 
Pleas  in  this  county,  parol  evidence  similar  to  the  present  was  received 
and  the  master  obtained  a  verdict.  Ho  was  registered  by  the  name  of 
Cute. 

Yeates,  J.  However  hard  the  present  case  may  be  it  seemfl 
to  me,  that  the  parol  evidence  cannot  be  received,  without  in- 
fringing the  rules  of  evidence,  and  introducing  the  greatest  mis- 
chiefs. Records  import  absolute  truths,  and  must  be  tried  by 
themselves  alone.     They  shall   not  be   contradicted  by    witnesses 
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of  the  best  credit.  Oilb.  Law  End.  7.  Oo.  Lit  117,  b.  260,  a.  8  Bl. 
Com.  24,  881.  Ball.  221. 1  Bol.  Ab.  757.  2  Bac.  Ab.  309.  At  the 
same  time,  I  admit,  with  the  defendant's  counsel,  that  if  the  written 
retoTQ  could  be  had,  which  was  made  into  the  clerks  office,  it  would  be 
received  in  evidence ;  and  if  it  varied  from  the  registry,  it  would  con- 
trol the  same.  I  ground  myself  on  this,  that  the  return  is  the  origi* 
nal  record,  the  registry  but  the  transcript.  It  is  similar  to  a  deed  record- 
ed, which  differing  from  the  record  thereof,  the  party  shall  not  be  pre- 
judiced  thereby.  No  insecuri^  or  inconvenience  will  arise  herefrom, 
because  there  is  something  of  a  permanent  nature  to  amend  by.  I 
would  liken  this  case  to  a  judgment  entered  by  a  prothonotary,  for  fif- 
teen pounds.  If  the  declaration  and  confession  of  judgment  by  the  at- 
torney, were  for  fift^  pounds,  I  think  this  proof  would  be  let  in,  and 
stand  good  for  50/.  But  if  they  were  lost,  no  parol  evidence  would  be 
received  to  show  the  error  of  writing  fifteen  for  fifty,  and  the  party's 
remedy  would  be  transferred  to  the  officer.  I  perfectly  agree  with  the 
opinion  expressed  by  president  Addision  ;  yet  I  have  no  objection  to 
hearing  the  evidence,  putting  the  legal  point  into  such  a  train,  that  it 
may  be  considered  again,  if  it  shall  become  necessary. 

Smith.  J.  I  am  of  opinion  the  evidence  is  admissible.  I  am  well 
aware  of  the  danger  of  such  parol  evidence,  but  all  these  things  must 
be  judged  of  according  to  the  subject  matter.  The  defendant  could 
not  have  intended  to  enter  negro  Bess  when  he  had  sold  her ;  besides, 
she  was  20  and  not  11  years  old.  Many  persons  do  not  write  very 
legibly.  It  has  been  often  ruled,  that  if  the  substantial  part  of  regis- 
tering slaves  is  complied  with,  it  is  sufficient.  Under  these  impressions, 
I  think  the  testimony  should  be  received  and  judged  of  by  the  jury ;  but 
the  point  may  be  considered  as  reserved. 

The  evidence  was  accordingly  received,  and  the  facts  stated  were 
fully  proved  by  two  witnesses  of  reputation.  The  jury  found  a  verdict 
for  the  defendant. 


■»♦■ 


Jacob  Bbpshbb  against  Jambs  SHAiini. 

On  a  promise  of  indemnity  against  I,  the  plaintiff  declared  that  I.  had  recovered  agidnsi 
him  a  certain  sum.  Proof  of  a  recovery  of  a  different  sum  by  I.  is  no  fatal  variance, 
because  the  recovery  is  stated  only  by  way  of  inducement,  and  not  as  the  ground  of  the 
suit. 

Case.    The  plaintiff's  declaration  contained  three  counts.    The  first 
was  in  special  assumpsit,  and  stated  that  ^^  whereas  on  the  1st  June 
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1800,  at  Steabenville,  in  consideration  that  the  said  Jteob,  at  the  spec- 
ial instance  and  reqaest  of  the  said  James^  would  convey  to  the  said 
James  a  certain  house  and  lot  in  Steubenville  aforesaid,  situated,  ftc, 
he  the  said  James  took  upon  himself,  and  then  and  there  promised  the 
said  Jacob,  that  he  the  said  James  would  indemnify,  pay,  and  content 
the  said  Jacob  for  any  damage  which  he  the  said  Jacob  might  thereaf- 
ter sustain  by  reason  of  an  agreement  of  the  said  Jacob,  and  a  certain 
Benjamin  Shane,  with  a  certain  John  Welch,  jnn. ;  and  the  said  Jacob 
in  fact  saith,  that  he  trusting  and  confiding  in  the  promise  and  under- 
taking of  the  said  James  so  by  him  made  as  aforesaid,  afterwards  to 
wit,  &c.  did  convey  and  make  over  to  the  said  James  and  his  heirs, 
the  said  house  and  lot,  with  the  appurtenances  thereunto  belonging. 
And  whereas  afterwards,  to  wit :  at  August  term  1802,  in  a  certain  Court 
of  Common  Pleas  held  in  the  town  of  Pultney,  in  the  county  of  Belmont, 
in  the  territory  of  the  United  States,  north-west  of  the  river  Ohio,  the 
the  said  John  Welch,  jun.  in  and  upon  the  before  recited  agreement  of 
the  said  Jacob  and  the  said  Benjamin,  did,  in  and  by  the  judgment  of 
of  the  said  court,  recover  of  the  said  Jacob  the  sum  of  $248  for  the 
damages  which  he  the  said  John  had  sustained  by  reason  of  the  non- 
performance of  the  before  mentioned  agreement  of  the  said  Jacob  and 
Benjamin,  besides  the  costs  of  the  said  John  about  his  suit  in  that  be- 
half expended.  And  the  said  Jacob  in  fact  saith,  that  the  damages 
and  costs  so  recovered  against  him  by  the  said  John  as  aforesaid,  amount 
'to  a  large  sum  of  money,  to  wit :  to  the  sum  of  $800,  of  which  the 
said  James  afterwards  had  notice.  Nevertheless  the  said  James,  al- 
though often  required,  his  promise  and  undertaking  aforesaid  not  re- 
garding, but  contriving  and  intending  the  said  Jacob  in  this  behalf 
to  deceive  and  defraud,  hath  not  indemnified,  paid  and  contented  the 
said  Jacob  for  the  damage  which  he  the  said  Jacob  hath  sustained  by 
reason  of  the  agreement  of  the  said  Jacob  and  Benjamin  as  before 
recited,  but  the  same  to  do  hitherto  hath  altogether  refused,  and  still 
doth  refuse,  to  the  damage  of  the  said  Jacob,"  &c. 

The  second  count  was  for  $400  paid,  laid  out  and  expended  for  de- 
fendant's use. 

The  third  count  for  the  like  sum  lent  and  advanced  to  the  defendant. 

The  plaintiff  having  given  testimony  of  the  defendants  promise 
to  indemnify,  offered  in  evidence  the  record  of  recoveiy  in  Belmont 
county,  between  the  said  John  Welch,  jun.  plaintiff,  and  the  Jacob 
Repsher  and  Benjamin  Shane,  defendants.    The  plaintiff  declared  in 
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special  asaumpnt^  and  on  the  plea  of  non  assumpnt^  the  cause  was 
tried  on  the  foorth  Tuesday  in  August  1802,  when  a  verdict  passed  for 
the  plaintiff  for  $200  damages,  and  interest  from  the  14th  July  1798, 
and  costs  of  suit.  Judgment  was  entered  for  the  plaintiff  for  the  dama- 
ges «nd  interest  found  by  the  jury,  amounting  to  $265, 02  cents,  togeth<* 
er  with  his  costs  about  his  suit  expended,  and  the  defendant  in  mercy  ,&c. 
The  record  was  indorsed  thus  :  Damages,  $200  00 

Interest  on  do.  49  88 


Bench  fees,  1  85 

Prothonotary's  fees,  8  OO 

Attorney's,          •  5  84 

Sheriff's,                 .  75 

Paid  jury  and  constable,  8  25 

Fi.fa.      .        .  25 

Exemplification  with  > 

seal  and  certificate,  \  1  25 


$249,  88 


15  69 


$265,  02 


The  defendant's  counsel  grayed  prsfyed  for  a  non-suit,  because  the 
plaintiff  in  his  declaration  has  stated  a  recovery  against  him  by  Welch, 
in  Belmont  county,  of  $248,  besides  costs ;  whereas  the  record  pro- 
dacedisof  a  recovery  of  $200  damages,  with  interest  from  14th  Ju- 
ly 1798,  to  the  fourth  Tuesday  in  August  1802,  which  is  stated  in  the 
record  to  be  $265, 02  cents,  the  same  being  in  fact  but  $249,  28  cents, 
thus  disagreeing  in  every  shape  from  the  record  counted  upon.  But 
the  court  directed  the  evidence  to  go  on,  and  said,  if  the  plaintiff  ob- 
tained a  verdict,  and  it  should  appear  to  that  the  variance  relied  on 
was  fatal,  they  would  direct  a  nonsuit  to  be  entered.  The  trial  ac- 
cordingly proceeded,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
$288  57  cents. 

Mr.  Boss  for  the  defendant,  renewed  his  motion,  and  contended  that 
he  was  entitled  to  a  nonsuit,  on  the  following  authorities.  In  all 
cases  of  records  and  written  contracts  set  out  by  the  plaintiff  in  his 
declaration,  he  must  prove  them  as  laid ;  for  evei}  though  he  was 
obliged  to  set  them  out,  yet  having  undertaken  to  do  it,  he  must  do  it 
properly.  8  T.  B.  645-6.  The  plaintiff  declared  that  the  writ  was 
sued  out  24th  January  1785 ;  that  the  defendant  was  arrested  and 
committed  to  gaol  81st  January  1785 ;  proof  that  the  writ  was  really 
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saed  out  on  that  day ;  but,  by  mistake,  the  writ  and  retarn  were  both 
indorsed  in  January  1784;  the  variance  was  held  fatal,  though 
eridentlj  a  mistake.  1  Term  Rep.  656.  If  the  plaintiff  sets  forth  more 
than  is  needful  in  his  declaration,  he  must,  notwithstanding,  prove  his 
case  as  laid.  2  Bla.  Rep.  1101.  The  doctrine  of  variance  is  fallj 
discussed  in  Doug.  640,  696,  and  the  general  principle  is  established, 
that  if  the  plaintiff  undertakes  to  state  a  record,  deed  or  other  writing, 
any  mistake  is  fatal. 

Mr.  Addison  for  the  plaintiff  answered,  that  there  is  a  material  dif- 
ference between  that  which  is  the  very  ground  of  the  action,  and  that 
which  is  matter  of  inducement  or  consequential  to  it,  or  which  may  be 
rejected  as  surplusage.  The  judgment  stated,  in  which  the  variance 
is  objected,  is  not  the  ground,  and  is  only  stated  as  the  measure  of 
damages  arising  from  the  ground  of  the  action,  and  no  more  need  to 
be  stated  accurately,  than  the  value  of  goods  on  a  quantum  vaiebani. 
1  Term  Rep.  285.  Doug.  133,  136.  2  Bla.  Rep.  1050.  All  that 
was  material  to  state,  was  a  binding  promise,  a  breach  and  some  dam- 
age arising  from  the  breach  ;  and  the  evidence  of  damage  varying 
from  the  allegation  is  not  material.  Could  oyer  have  been  demanded 
of  this  judgment,  or  nul  tiel  record  pleaded  ? 

The  transcript  shows  enough  to  justify  the  averment  in  the  declara- 
tion. It  shows  that  the  verdict  was  $200,  and  above  four  years  in- 
terest. And  so  the  clerk  ought  to  have  certified  the  judgment,  with 
the  costs  at  the  time  added.  Bat  he  mistook  the  form,  and  certified 
the  judgment  as  including  all  the  subsequent  costs,  taken  from  the  in- 
dorsement on  the  transcript,  which  indorsement  even  includes  the  fee 
for  the  transcript.     This  is  viiium  clerici. 

When  justice  has  been  manifestly  done,  courts  Ikt  this  day  will  not 
nonsuit  for  mere  informality,  not  essential.  2  Wils.  243.  2  Stra. 
909,  1131.  3  T.  R.  161.  The  defendant's  cases  will  not  support  his 
motion.  In  Gwinnet  v.  Phillips  et  al.  8  Term  Rep.  645,  the  vari- 
ance did  not  prevail,  and  the  nonsuit  was  set  aside.  Justice  BuUer 
introduces  the  expressions  cited,  with  a  ^^  perhaps,"  and  having  as- 
signed the  reason  of  his  opinion,  ^'  because,  when  the  plaintiff  is  under 
the  necessity  of  stating  a  judgment  or  record,  he  must  state  it  truly  ; 
for  if  he  do  not,  the  answer  to  the  action  is,  that  that  which  is  proved 
is  not  the  same  as  that  which  is  declared  on."  '  Ho  concludes,  *'  but  in 
this  case  the  variance  does  not  consist  in  any  part  of  the  contract, 
but  in  an  averment  of  matter  subsequent  to  the  contract.  The  aver- 
ment was  merely  a  matter  of  inducement  to  the  action,  and  such  aver- 
ments need  not  be  precisely  proved." 
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Green  v.  Bennett,  1  Tenn  Bep.  656 ,  was  probably  considered  as  a 
hard  action*  It  was  however  decided  on  the  principle,  that  the  return 
misreoited  was  material ;  for,  on  the  date  of  it  depended  whether  there 
was  any  neglect  of  duty  stated,  and  therefore  the  variance  was  held 
fatal. 

Savage  v.  Smith,  2  Bla.  Bep.  1101,  was  a  qui  tarn  action  for  a 
penalty.  A  judgment  was  stated  and  no  proof  of  it  given,  and  with- 
oat  a  judgment,  thefi.fa.  was  a  nullity,  and  the  whole  ground  of  ac- 
tion failed ;  but  the  distinction  between  material  and  impertinent  aver- 
ments  was  recognized. 

Bristow  V.  Wright  and  Pugh,  Doug.  640,  was  an  action  against 
persons,  who  gained  nothing  by  the  transaction  on  which  the  suit  was 
founded.  The  distinction  between  material  averments  and  surplusage 
or  impertinent  matter  is  recognized ;  and  between  a  misrecital  of  the 
very  ^ound  of  the  action  and  what  is  not.  Lord  Mansfield  at  first 
repelled  the  objection,  and  yielded  to  it  at  length,  because  prolixity  of 
pleading  enormously  increased  costs.  He  mentions  one  case,  in  which 
1001.  costs  were  paid  for  useless  matter  struck  out.  Such  reason 
exists  not  here. 

The  court  declared  their  opinion,  that  though  in  setting  out  a  record, 
deed  or  written  contract,  which  is  the  foundation  of  the  action,  the 
party  must  state  it  correctly,  and  a  small  variance  is  fatal,  because  the 
cdlegaia  ei  probata  must  agree ;  yet,  in  the  present  instance,  the 
judgment  in  Belmont  county  being  set  out  only  by  way  of  inducement, 
and  not  as  the  ground  of  the  suit,  the  variance  in  the  declaration  from 
the  record  given  in  evidence  is  wholly  immaterial ;  and  therefore  the 
plaintiff  is  entitled  to  judgment. 
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AT  A  OmCUIT  COURT,  AT  PITTSBURGH,  NOVEMBER  1808, 


CORAM,  YBATBS  AND  SMITH,  JUSTICB8. 
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Lessee  of  Gborge  Eddy,  sen.  against  John  Faulknsb. 

A  second  return  of  surrey  on  on  order  of  the  Board  of  Property,  differing  from  the  first 
return,  may  be  given  in  evidence  to  correct  a  mistake  in  the  first  return. 

Phe  usage  of  the  land  office  as  to  substituting  other  names  in  applications,  with  the 
consent  of  the  applicant,  after  the  22d  ApiQ  1794,  provided  the  boundaries  are  not 
changed,  may  be  received  in  evidence. 

No  actual  settlement  or  transfer  thereof^  subsequent  to  an  adverse  survey  under  a  war- 
rant, can  be  received  in  evidence. 

Warrants  for  lands  north  and  west  of  the  Ohio  and  Allegheny,  whereon  no  actual  set- 
tlements have  been  made  by  reason  of  the  Indian  hostilities  withbi  two  years  after 
such  warrants,  are  not  vacated  thereby. 

The  plaintiff  claimed  under  a  warrant  for  400  acreSi  north  and  west 
of  Ohio  and  Allegheny  rivers  and  Gonewango  creek,  including  his  im- 
provement, adjoining  lands  granted  to  Joseph  Thomas,  dated  25th 
April  1793 ;  and  a  survey  made  thereon  by  John  Bedick  and  John 
Garuthers,  under  the  direction  of  John  Hoge,  deputy  surveyor,  in 
March  1795. 

The  defendant  claimed  under  John  B.  C.  Lucas,  esquire,  as  an 
actual  settler  of  the  lands. 

The  facts  disclosed  in  evidence  were  as  follows :  On  the  25th  April 
1798,  John  M'Eee  entered  fifteen  applications  in  the  land  office,  for 
tracts  of  land  of  400  acres  each,  in  his  own  name,  Michael  Berickman 
and  others,  north  and  west  of  the  river  Ohio.  He  paid  no  part  of  the 
purchase  money  ;  but  on  his  return  to  the  western  country,  applied  to 
his  brother-in-law  the  aforesaid  John  Rearick  (who  acted  under  John 
Hoge,  deputy  surveyor  of  a  district)  to  meet  him  on  the  11th  June 
following  at  a  block  house  on  Beaver  creek,  to  make  surveys  on  cer« 
tain  warrants.  He  there  pretended  he  had  left  his  warrants  at  Pitts- 
burgh through  oversight,  and  prevailed  on  him  to  make  the  surveys, 
and  run  the  outlines  of  a  large  tract,  excluding  the  lands  in  question. 
M'Eee  then  asserted,  that  he  would  not  meddle  with,  nor  injure  the 
claims  of  any  of  the  improvers.  It  was  testified  by  one  witness,  that 
John  Wolff  had  erected  a  cabin  fourteen  feet  square  on  the  lands  in 
dispute,  but  did  not  reside  in  it.  He  afterwards  assigned  in  1796,  his 
improvement  claim  to  JohnB.  C.  Lucas.  M'Eee  found  the  provisions 
during  the  running  of  the  lines,  but  paid  no  surveying  fees. 
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At  this  time,  neither  the  lines  of  the  donation  lands,  nor  of  the  ad- 

joing  district  of ^Leet,  were  known  to  Redick,  and  the  suryey  made 

ran  62  perches  into  the  donation  lines. 

Bedick  repeatedly  demanded  the  warrants  from  M'Eee,  that  they 
might  be  entered  in  his  book,  as  the  law  of  8d  April  1792  directs, 
otherwise  actual  settlers  mi^bt  in  the  meantime  obtain  a  preference. 
He  at  length  found  out  that  M'Kee  had  no  warrants  ^  and  then  he 
declared  publicly,  that  the  surveys  he  had  made  were  inofficial  and 
of  no  avail. 

On  the  24th  May  1791,  M'Eee  sold  and  assigned  his  right  in  the 
fifteen  applications  to  Gideon  Hills  Wells  and  Richard  Hill  Morris, 
in  consideration  of  8751.,  and  covenanted,  on  the  warrants  being  issued 
and  put  into  his  hands  in  three  months,  to  cause  regular  return  to  be 
made  l>n  them,  without  further  charge  to  the  purchasers;  than  the  pay- 
ment of  the  surveying  fees. 

On  the  12th  June  1794,  Wells  and  Morris  paid  into  the  receiver 
general's  office  4501.  specie,  on  the  fifteen  warrants  including  Eddy's. 
The  names  used  in  the  applications  had  been  previously  altered,  and 
new  names  substituted,  but  when  did  not  appear,  though  M'Kee  swore 
it  was  before  the  office  was  shut.  Thus,  instead  of  Michal  Berickmau, 
the  name  of  Qeorge  Eddy  was  inserted ;  and  instead  of  John  M'Eee, 
iras  inserted  Joseph  Thdmas,  &c.,  but  the  descriptive  parts  of  the  ap- 
plications were  not  otherwise  changed  in  the  most  minute  particulars. 
This  was  fully  proved  by  the  officers  of  the  land  office  to  have  been 
the  uniform  usage,  and  the  names  so  substituted  were  always  consid- 
ered as  standing  in  the  places  of  the  original  appliers. 

On  the  18th  August  1794,  George  Eddy's  warrant  was  entered  in 
the  book  of  deputy  surveyor. 

I9  March  1795,  the  aforesaid  John  Redick  and  John  Garuthers 
crossed  the  Ohio  to  make  the  surveys  on  the  fifteen  warrants  issued, 
and  171  other  warrants ;  they  were  interrupted  by  armed  men,  who 
complained  they  were  running  in  their  claims,  though  none  of  them  at 
the  time  resided  on  that  side  of  the  river.  These  men  were  at  length 
induced  to  permit  the  surveyors  to  run  certain  outlines,  which  were  af- 
terwards subdivided,  and  the  warrants  applied  thereto,  by  John  Hoge, 
%t  Washington.  Mr.  Hoge  carried  the  returns  of  survey  to  Philadelphia, 
and  there  signed  them,  and  by  mistake  returned  the  survey  for  Eddy, 
as  made  on  12th  May  1794,  before  the  warrant  issued.  But  this  mis- 
take was  corrected  by  a  new  return,  under  an  order  of  the  Board  of 
Property,  dated  8th  June  1808.  The  survey  returned  for  Eddy  inclu* 
ded  the  lands  in  question,  and  there  was  no  actual  settlement  made 
thereon  in  March  1795. 
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In  the  coarse  of  the  trial,  the  defendant's  counsel  eontended,  that 
the  second  return  of  survey  ought  not  to  be  received  in  evidence,  in* 
asmuch  as  it  contradicted  the  first  return  made  by  John  Hoge,  the  reg- 
ular deputy  surveyor  of  the  district,  where  in  it  was  stated  that  the 
survey  was  made  on  the  12th  May  1794. 

But  the  court  overruled  the  objection.  No  official  survey  could  be 
made  till  the  warrant  issued,  and  this  could  not  be  till  after  12th  Jane 
1794»  when  the  purchase  money  was  paid.  The  mistake  is  evident  on 
a  comparison  of  dates,  and  the  second  return  is  the  mere  correction  of 
an  error,  as  to  the  real  time  of  the  survey  being  made.  It  must  go 
to  the  jury,  with  the  parol  testimony  of  the  artists  on  the  ground,  to- 
gether with  the  first  return,  and  must  be  judged  of  by  them.  .  It  would 
be  the  height  of  injustice  to  affect  an  honest  claim  to  lands  by  the 
oversight  of  a  surveyor  in  making  his  return.  Such  return  is  but  evi- 
dence of  the  survey.  What  has  been  done  on  the  ground  is  the  real 
survey,  and  has  been  often  so  determined. 

It  was  further  objected,  that  the  depositions  of  the  land  officers  taken 
under  a  rule  of  court,  stating  the  usage  beforementioned,  could  not  be 
admitted  to  be  read,  because  that  usage,  instituted  by  themselves, 
runs  counter  to  the  act  of  assembly  passed  on  the  22d  April  1794, 
(8  St.  Laws  531,)  and  supersedes  the  a<3ual  course  of  the  law.  But  the 
court  overruled  this  objection  also.  The  substitution  of  other  names, 
with  the  consent  of  the  original  application,  is  not  prevented  by  the 
act.  It  is  no  new  application,  unless  the  boundaries  of  the  lands  ap- 
plied for  are  changed.  That  law,  which  provides,  ^'  that  all  appli- 
cations for  lands,  which  miy  remain  on  the  files  of  the  land  office  after 
the  15th  June  then  next,  and  for  which  the  purchase  money  shall  not 
have  been  paid  on  that  day,  shall  be  null  and  void,"  necessarily  im- 
plies, that  such  applications,  on  which  the  purchase  money  shall  be  so 
paid,  shall  be  valid  foundations  of  warrants,  which  are  antedated  by 
official  usage,  so  as  to  correspond  with  the  times  of  the  applications 
filed.  Such  substitution  neither  injures  the  state  nor  the  interests  of 
any  individual. 

The  defendant  offered  the  assignment  of  the  improvement  claim,  by 
John  Wolf  to  John  B.  C.  Lucas,  dated  23d  January  1796,  in  evidence^ 
But  it  being  admitted  that  no  actual  settlement  was  made  on  the  lands 
antecedant  to  the  survey  made  for  the  plaintiff  in  March  1796,  the 
assignment  was  declared  by  the  court  to  be  irrelevant.  2  Bos.  and  Poll* 
525.    No  actual  settlement,  subsequent  to  an  adverse  survey,  can  confer 
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a  title,  or  be  received  in  evidence.    It  follows  therefore  that  no  trans- 
fer of  it  can  be  received. 

Finallj,  it  was  insisted  that  the  plaintiff's  warrant  was  utterly  void 
and  dead  in  law,  no  actual  settlement  having  been  made  on  the  lands 
within  two  years  after  the  date  of  the  warrant.  But  the  court  said 
this  point  had  been  so  often  determined  otherwise,  under  the  then  exis- 
ting state  of  the  country  across  the  Ohio  and  Allegheny,  that  they 
eould  not  now  suffer  it  to  be  disputed. 

A  bill  of  exceptions  to  the  opinion  of  the  court  on  the  foregoing 
points  stated,  was  tendered  and  sealed. 

The  jury  gave  a  verdict  for  the  plaintifiis. 

Messrs.  Addison  and  Woods,  pro  quer. 
Messrs.  Boss  and  Foster,  pro  dtf. 

The  judgment  on  this  verdict  was  affirmed  on  a  writ  of  error,  after 
argument,  at  Pittsburgh,  in  September  term  1806.     1  Binn.  188. 
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CORAM,  YEATES  AND  SMITH,  JUSTICES. 


Lbonabd  Silvius  and  John  Silvius  against  Joseph  Smith. 

Action  of  assumpsit,  remoyed  into  the  Circuit  Court  by  the  defendant,  wherein  the  plain- 
tiff reoovera  damages  under  101.  he  is  not  entitled  to  costs. 

The  plaintiffs  declared  in  special  assumpaziy  and  recovered 
against  the  defendant  $17-^  damages  on  trial.  The  defendant  re- 
moTod  the  canse  by  habeas  corpus^  and  the  question  arose  whether) 
the  plaintiffs  or  defendants  should  pay  the  costs  ? 

By  the  Court.  The  act  of  20th  May  1767,  §  3,  (1  St.  Laws  480 
will  not  gorern  this  point.  The  act  of  5th  April  1785,  (2  St.  Laws 
304)  was  repealed  by  a  temporary  law  of  19th  April  1794,  (St.  Laws 
536)  and  the  repealing  law  by  another  act,  (4  St.  Laws  265) 
and  does  not  expire  till  the  end  of  the  next  session.  The  1st 
section  thereof    extends  the   jurisdiction    of  the   justices    of  the 
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peace  from  5/.  to  20Z.  and  direct,  that  ^^anj  person  who  shall 
bring  any  suits  or^  action  in  other  manner  than  is  provided  by 
the  act,  in  cases  cognizable  under  the  act,  and  therein  cognizable  iia- 
der  the  act^  and  who  shall  not  recover  20/.  and  more,  shall  not  hare 
judgment  therein  for  any  costs  by  him  expended. 

The  plaintiffs  therefore  should  have  instituted  their  suit  before  m 
justice  of  the  peace,  and  having  chosen  another  jurisdiction  are  not 
entitled  to  costs.  The  same  point  having  been  determined  in  bank 
within  the  present  year. 

Judgment  for  the  plaintiff  for  the  damages  without  costs. 

Mr.  Addison  pro  quer.  Mr.  Boss,  pro  de/. 


Jacob  Romaks  against  Andrew  Boberston. 

Unless  a  dear  mistake  in  the  award  of  arbitrators  is  pointed  out  and  ascertained,  til* 
oourt  will  not  examine  into  the  award. 

OovB^TAxr  on  a  written  agreamsnt,  to  stand  to  the  award  of 
Aaron  Williams,  James  Magrew  and  James  Montgomery,  who  were 
chosen  to  settle  a  difference  between  the  parties,  respecting  the  price 
of  a  mill  bought  by  the  plaintiff  from  the  defendant,  and  the  improve- 
ments made  thereon  by  the  plaintiff,  the  parties  allowing  the  bargain 
to  be  avoided,  dated  20th  February  1800. 

The  arbitrators  awarded  on  the  same  day,  that  the  plaintiff  should 
give  up  possession  of  the  mill  to  the  defendant,  against  the  first  day  of 
April  then  next ;  that  the  defendant  should  give  up  his  bonds  to  the 
plaintiff,  and  further  to  pay  to  him  78/.  Vis.  6(/.  wiUiin  one  year,  after 
he  should  receive  possession  of  the  premises. 

The  breach  was  assigned  in  non-payment  of  the  money. 

The  defendant  pleaded  covenants  performed,  with  leave  to  give  the 
mistake  of  the  arbitrators  in  evidence. 

Mr.  Boss  for  the  defendant  called  the  arbitrators. 

The  court  observed,  that  the  examination  must  be  confined  to  some 
plain  error,  either  or  law  of  fact.  To  go  through  the  different  dispu- 
ted articles  in  detail,  could  not  be  allowed,  either  on  principal  or 
precedent.    It  would  de&at  the  very  objects  of  arbitration* 

Mr.  Boss  declared  himself  fully  aware  of  the  rules  established  by  the 
court,  and  would  oonform  thereto. 
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It  appeared,  that  the  two  first  named  arbitrators,  sometime  af  tw 
making  their  award,  subscribed  a  paper,  at  the  solicitation  of  the  de- 
f  endant,  expressing  some  repugnance  to  ihe  settlement  thej  had  made. 

Williams  testified,  that  he  thought  they  had  made  a  small  mistake 
in  their  award ;  and  if  the  business  was  to  be  gone  into  again,  he  be- 
lieyed  it  would  be  altered. 

Magrew  declared,  that  they  took  all  matters  into  consideration,  when 
they  first  sat  as  arbitrators,  and  his  judgment  fully  concurred  in  what 
had'then  been  done.  He  altered  his  mind  afterwards  on  the  representa* 
tion  of  the  defendant,  and  then  thought  they  had  committed  a  small 
mistake,  but  at  present  he  did  not  remember  psurticulars.  He  signed 
the  second  paper  without  reflection,  and  was  much  dissatisfied  with 
himself,  for  haying  subscribed  it. 

Montgomery  the  last  arbitrator,  testified  that  all  the  matters  in  yar- 
ance  between  the  parties,  were  laid  before  the  arbitrators,  who  fully 
considered  the  same,  and  after  bestowing  ten  hours  of  their  time  on 
the  business,  concurred  in  opinion,  and  signed  the  award.  He  was 
satisfied  at  the  time,  and  saw  no  reason  to  alter  what  had  been  done ; 
he  did  not  think  they  had  made  any  mistake. 

By  the  court.  The  defendant's  \  witnesses  haye  failed  him.  Surely 
there  is  no  satisfactory  proof  of  some  plain  mistake  exhibited  to  the 
jury !  It  would  be  higUy  dangerous  to  go  further  into  this  kind  of  testi- 
mony !  William  and  Magrew  haying  heard  the  statement  of  the  de- 
fen<hbnt  alone,  and  haying  been  improperly  prevailed  upon  to  express 
dissatisfaction  with  the  award  they  had  made,  are  now  called  upon  to 
justify  what  they  haye  done.  But  even  Magrew  is  dissatisfied  with 
himself. 

Unless  a  clear  mistake  in  the  award  is  pointed  out  and  ascertained, 
we  will  not  re-examine  the  transactions  of  judges  of  the  paijties  own 
ehoosing. 

The  jury  gaye  a  yerdict  for  the  plaintiff  for  91/.  U.  9«l.  without 
leaying  the  bar. 

Mr.  Yo^ngj  pro  qtur. 
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Lessee  of  Thomas  Buchanan  against  Adam  Nteb. 

An  actual  settler,  who  prevents  the  warrant  holders  from  making  a  settlement  and 
improyement  within  the  peroid  limited  by  law,  shall  not  urge  the  non-performanoe  of 
the  conditions  of  settlement  in  his  defence. 

Ejectment  for  400  acres  of  land,  in Buffaloe  township,  in  Armstrong 
county,  within  the  jurisdiction  of  Westmoreland  county.  The  plaintiff 
claimed  under  a  warrant  for  lands  across  the  Allegheny,  dated  3d 
February  1794,  and  a  survey  of  405  acres  112  perches,  made  thereon 
19th  April  1795. 

It  appeared  that  no  person  was  settled  on  the  land  at  the  time  of  the 
plaintifiTs  survey.  On  the  1st  June  1797,  a  surveyor  was  employed  to 
trace  the  lines,  but  was  threatened  by  the  defendant,  that  he  would 
cripple  him  it  he  did  not  desist.  He  held  a  gun  in  his  hand,  which 
he  cocked,  and  declared  he  would  shoot  any  one  who  would  attempt  to 
settle  on  the  lands  in  question.  By  these  means  several  persons  were 
intimidated  from  going  on  the  lands  to  make  a  settlement. 

The  matter  was  submitted  to  the  charge  of  the  court. 

It  was  said  by  them,  that  there  having  been  no  actual  settlement  an- 
terior to  the  plaintiff's  survey,  the  plaintiff's  title  must  prevail,  unleaa- 
it  has  been  accorded  by  his  non-performance  of  the  conditions  of  settle* 
ment  and  improvement.  But  who  has  prevented  his  performance  ?  Who 
expects  to  derive  a  benefit  from  this  improper  conduct  ?  The  answer  is 
the  defendant.  If  we  count  the  period  'from  which  the  settlement  is 
to  commence,  from  the  22d  December  1795,  the  ratification  of  the 
treaty  at  Fort  Grenville,  the  defendant  has  within  the  time  allowed 
for  making  the  settlement,  obstructed  the  plaintiff  or  his  agents,  from 
complying  with  the  law :  and  according  to  ail  our  decisions  shall  reap 
no  advantage  therefrom.  If  the  case  was  even  dubious,  the  daf end- 
ant's  lawless  conduct  should  postpone  him,  on  principles  of  general 

policy  and  safety. 

Verdict  for  the  plaintiff  instanter. 

Mr.  Woods,  pro  yu^r.    Mr.  AidisoUj  pro  def. 
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Lessee  of  John  Davis  against  Josiah  Whttb  and  Anns  Chbsnut. 

Copy  of  a  survey  not  retamed,  nor  yerified  by  the  surveyor  who  made  it,  cannot  bo  re- 
oeiTed  in  evidence. 

The  plaintiff  claimed  400  acres  of  land,  across  the  Allegheny,  now 
in  Armstrong  county,  but  within  the  jurisdiction  of  Westmoreland 
county,  as  an  actual  settler.  He  claimed  under  one  Edward  M'Q-ee, 
who  was  said  to  have  first  stated  himself  on  the  land,  in  the  spring  of 
1798,  and  a  survey. 

The  certificate  of  Stephen  Gapen,  deputy  surveyor  of  the  district, 

of  a  survey  made  by  him  of  182  acres  and  88  perches  on  the  11th 
March  1798,  under  the  improvement  made  by  M'Gee,  begun  three 
days  before,  was  offered  in  evidence ;  but  overruled  by  the  court. 

Several  decisions  have  established,  that  the  actual  settler,  in  conform- 
ity with  the  law,  must  have  obtained  a  survey,  before  he  can  recover 
in  ejectment ;  but  the  present  paper  is  mere  hearsay  ;  it  is  no  more 
Uian  a  written  declaration  of  what  the  surveyor  has  done,  and  he  is  not 
here  to  verify  it.  If  the  survey  had  been  returned  into  the  surveyor 
general's  office,  a  copy  of  it  would  have  been  evidence,  by  reason  of 
the  sanction  it  thereby  obtains.  The  plaintiff  cannot  proceed,  but 
must  be  nonsuited. 

It  being  however  alleged,  that  this  would  be  a  surprize  on  the  coun- 
sely  the  present  copy  having  been  received  in  evidence,  on  a  former 
trial  in  the  Court  of  Common  Pleas,  between  the  same  parties,  a  juror 
was  withdrawn  by  consent  on  the  lessor  of  the  plaintiff  agreeing  to  pay 
the  costs  of  the  court. 

Mr.  Addison,  pro  quer.  Mr.  Sample,  pro  def. 
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AT  A  CIRCUIT  COURT,  AT  BEDFORD,  NOYEMBEB,  1803. 

CORAM,  TBATB8  AND  6MITH,  JUSTICB8. 

Lessee  of  John  Holmbs  against  Thokas  Hat. 

An  improTer  oflands,  taking  out  an  application  induding  his  improTements,  and  obtaia- 
ing  a  snrrey,  is  thereby  oonduding.  and  oannot  hold  contignous  lands  under  his  im- 
proTement  right 

EjECTBfSNT  for  800  acres  of  land  in  Bedford  township. 

The  plaintiff  claimed  1st  July  1762,  for  200  acres,  including  an  im- 
provement made  by  his  father,  Joseph  Nelson,  at  a  place  called  the 
Shawanese  Cabin,  on  the  great  road,  about  eight  miles  westward  from 
Bedford.  / 

Nelson  brought  an  ejectment  against  tha  now  defendant,  for  these 
lands  in  Cumberland  county,  to  October  term  1762,  in  which  a  role 
was  obtained  for  the  tenant  to  appear,  and  plead  in  20  days,  or  judg- 
ment against  the  actual  ejector.  No  judgment  was  entered  thereon  ; 
but  a  writ  of  possession  was  issued  to  January  term  1763,  which  was 
not  returned. 

A  judgment  being  obtained  in  July  term  1770  against  Nelson,  the 
lands  in  question  were  leyied  on,  upon  a  alias  fieri  facias^  returnable 
to  October  term  1771,  and  the  same  having  been  condemned  by  an 
inquisition  taken  on  the  24th  April  1790,  Thomas  Buchannan,  esq., 
the  then  sheriff,  by  deed  dated  15th  July  1790,  conveyed  the  premises 
to  tiie  lessor  of  the  plaintiff  in  consideration  of  63/.  10a.  which  was 
duly  acknowledged  in  court. 

The  plaintiff's  counsel,  before  they  examined  their  witnesses,  also 
showed  an  application  of  Thomas  Hayes,  for  200  acres  on  the  waters 
of  Shawney  Cabin  creek,  adjoining  William  Thompson  and  Thomas 
Nelson,  including  his  house  and  other  improvements  in  Cumberland 
counlj,  dated  4th  November  1766  and  a  survey  made  thereon  of  170| 
acres,  on  the  28th  April  1784,  adjoining  the  said  Thompson  and  Nel- 
son and  others,  which  application  the  defendant  on  the  6th  May  1780, 
granted  and  conveyed  to  John  Graham  in  fee. 

The  plaintiff's  difficult  lay  in  ascertaining,  that  a  survey  had  been 
made  under  Nelson's  warrant.  Proof  was  given  that  the  lines  were 
marked  on  all  the  different  courses,  except  one.  Most  of  these  how- 
ever agreed  with  tthe  surveys  of  the  adjoining  tracts  ;  but  a  swamp 
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#hite  oftk  was  discovered  beyond  the  old  road  where  there  was  no  cor* 
respondent  sunrey,  which  on  being  blocked|  counted  not  less  than  40, 
nor  more  than  42  years  back.  One  witness  moreorer  testified,  that  the 
defendant  acknowledged  nine  years  ago,  that  the  survey  had  been 
made  on  Nelson's  warrant ;  and  showed  where  it  crossed  the  Bfile 
Hill.  And  another  witness  testified,  that  he  heard  the  defendant 
declare  between  1769  and  1773,  he  was  the  owner  of  the  tract 
which  he  afterwards  sold  to  John  Graham,  but  that  Nelson  had 
the  right  to  the  tract  in  question,  and  that  it  did  not  belong  to 
him,  the  defendant. 

The  defendant  rested  his  pretensions  on  a  settlement  and  improve* 
ment.  It  was  asserted,  that  he  had  built  a  house  on  the  tract  in  dispute, 
and  cleared  a  few  acres  in  1758,  adjoining  to,  but  distinct  from  the 
lands  and  improvements  which  he  had  sold  to  John  Graham,  and  had 
occupied  the  same  ever  since. 

The  plaintiff's  counsel  objected  to  any  evidence  being  received  of  such 
improvements.  A  man  can  have  but  one  settlement.  The  defendant's 
application  calls  for  his  improvements,  and  also  for  Thompson  and  Nel« 
son.  The  survey  made  thereon  also  excludes  the  lands  in  dispute,  and 
all  the  adjacent  surveys  bind  on  NeUon. 

The  defendant's  counsel  answered,  that  a  man  might  have  more  than 
one  improvement.  It  was  customaiy  to  take  up  lands  in  this  way,  in 
order  to  provide  for  a  person's  children.  ' 

Yeates,  J.  It  is  most  usual  to  go  into  the  evidence  of  improvements, 
and  for  the  court  to  declare  its  operation  afterwards,  on  the  whole  case 
coming  before  them.  But  by  the  plaintiff's  anticipation  of  the  title  of 
the  defendant,  the  legal  question  is  brought  before  the  court  on  the 
testimony  produced  by  the  plaintiff  alone.  If  I  am  called  upon  for  my 
opinion,  on  what  I  have  hitherto  heard,  I  have  no  difSulty  in  saying, 
upon  the  evidence  before  us,  that  the  defendant  is  bound  by  the  terms 
of  his  application,  and  the  survey  made  thereon,  both  which  exclude 
the  lands  in  question. 

Mr.  Duncan  for  the  plaintiff,  observed,  that  the  two  titles  were  so 
intermixed,  that  the  plaintiff  was  necessarily  impelled  to  disclose  the 
defendant's  application  and  survey,  to  render  the  testimony  of  the  wit* 
nesses  intelligible.  He  was  content,  that  the  legal  question  should  be 
determined,  as  if  taken  up  on  the  defendant's  offer  of  the  present  testi* 
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xnonj,  and  the  objection  made  thereto,  on  shoving  the  defendant's  ap. 
plication  and  survey.  This  was  not  the  case  of  two  improrements 
made  for  the  father  and  children,  for  it  was  well  known  that  the  defend- 
ant, though  married  many  years,  never  had  a  child. 

Yeates,  J.  The  matter  must  be  judged  of  under  the  offer  of  the 
parol  evidence,  and  the  exception  taken  thereto.  The  improvements 
are  said  to  have  been  made  on  distinct  contiguous  tracts,  by  a  man  with- 
out children.  The  defendant's  application  in  November  1766  is  very 
minute  and  particular.  It  designates  Thompson  and  Nelson  as  abound- 
ing thereon,  and  it  includes  the  defendant's  house  and  other  improve- 
ments generally,  without  restriction.  It  therefore  excludes  the  tract  in 
controversy.  Is  not  then  the  defendant  concluded  under  such  circum- 
stances, by  the  lines  he  has  himself  established  ?  If  he  is  so  bound' 
can  I  deny  that  the  evidence  offered  confers  no  right,  and  is  therefore 
irrelevant?  The  testimony  strikes  my  mind  as  giving  not  a  shadow 
of  title  to  the  defendant,  and  if  heard,  it  could  answer  no  purpose  what- 
ever. (2  Bos  and  Pull.  525. )  I  therefore  feel  myself  bound  to  over- 
rule it. 

Smith,  J.  Having  formerly  been  concerned  as  counsel,  between  an- 
other plaintiff  and  this  defendant,  wherein  the  title  to  these  lands  came 
in  question,  I  have  hitherto  declined  giving  any  opinion  in  this  case. 
On  the  abstract  question,  however,  I  am  compelled  to  declare,  that  I 
perfectly  concur  in  the  opinion  which  has  just  been  delivered. 

• 

At  the  instance  of  the  defendant's  counsel,  the  court  adjourned  the 
further  hearing  of  the  cause.  During  the  adjournment,  a  compromise 
took  place  between  the  parties,  and  at  the  meeting  of  the  court,  by 
consent,  a  verdict  was  given  for  the  plaintiff. 

Messrs.  Hamilton  and  Duncan,  pro  qtur. 
Messrs.  Clark  and  Brown  jpro  dtf. 
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Lessee  of  Gotlibp  Bjuqj^t  against  Ookrad  Hayerstock  and  Chris- 
tiana Sambl. 

An  improTer  of  land,  whether  plaintiff  or  defendant,  who  takes  oat  an  office-rig:ht,  and 
does  not  insert  therein  the  true  date  of  his  improvement,  shall  not  be  allowed  to  give 
evidence  of  improvements  prior  to  the  time  expressed  in  the  oiBce-nght. 

Ejectmbnt  for  250  acres  of  land  in  Bedford  township. 

The  plaintiff  claimed  under  an  application  entered  17th  November 
1766,  and  a  sorrej  thereon  made  10th  April  1790.  The  defendants 
claimed  under  a  warrant  dated  2d  November  1774,  whereon  interest 
was  to  commence  from  Ist  March  1767,  a  survey  made  thereon  on  the 
27th  December  1785,  and  a  patent  dated  13th  April  1786. 

The  defendant's  counsel  offered  to  show  a  settlement  made  on  the 
lands  in  question  in  1761,  and  continued  since  that  time. 

It  was  objected,  that  he  could  go  on  further  back  than  1767,  when 
the  interest  on  his  warrant  commences. 

The  defendants  replied,  that  thej  might  shelter  themselves  under  a 
settlement,  prior  to  the  period  of  interest  commencing,  as  expressed  in 
their  warrant,  although  a  plaintiff  out  of  possession  was  bound  thereby 
and  could  not  do  so. 

By  the  court.  There  can  be  no  just  ground  of  distinction  between 
the  two  cases.  When  either  the  plaintiff  or  defendant  attempts  to  de- 
fraud the  commonwealth,  by  not  charging  themselves  with  the  full  in- 
interest  from  their  respective  periods  of  improvement,  it  must  at  least 
operate  as  an  abandonment  of  their  claim  for  such  intermediate  time 
as  they  have  dropped,  and  we  shall  hold  them  bound  thereby.  Both 
instances  mast  rest  on  the  same  uniform  principle.  If  indeed  the  de- 
fendant does  not  show  his  warrant  or  application  in  evidence,  and  it  is 
not  produced  by  the  adverse  party,  the  defendant  may  rest  on  his  pos- 
session, and  prove  his  settlement  from  its  commencement.  Circum- 
stanced at  this  case  is,  the  objection  must  be  sustained,  and  so  have 
been  our  decisions. 

The  evidence  having  been  gone  though,  it  appeared  that  the  lessor 
of  the  plaintiff  had  been  guilty  of  gross  laches,  and  the  court  gave  a 
decided  charge  in  favor  of  the  defendants. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  Duncan  and  Riddle,  pro  quer. 
Messrs.  Watts  and  Brown,  pro  def. 
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is  a  security  to  the  employers  whose  property  is  sold  at  vendue.  Yard  v. 
Lea's  executors.  .......  335 

14.  The  turnpike  company,  under  the  aet  of  9th  April  1792,  are  not  bound  to 
make  compensation  for  the  soil,  gravel  or  stone,  in  the  track  of  the  road, 
nor  to  put  up  new  fences,  where  the  road  runs  across  the  field,  and  the 
fence  is  thrown  down  ;  a/f/«r,  where  it  goes  lengthwise  along  the  road,  or 
for  damages  done  to  real  improvements  on  the  track.  M'Clenachau  v. 
Curwin.  .  -  -  -  .  ...  393 

16.  The  liens  of  tradesmen,  who  have  built,  repaired,  or  fitted  vessels,  continue, 
under  the  act  of  27th  March  1784,  until  such  vessels  proceed  to  sea,  though 
the  owner  thereof  becomes  a  bankrupt.    Shoemaker  v.  Norris.  -        -392 

16.  the  5th  section  of  the  limitation  act  of  March   26th  1785,  only  refers  to 

warrants  issued  before  the  law  was  enacted.    Brice's  lessee  v.  Curran.  403 

17.  Under  the  election  law  of  16th  February  1799,  the  inspector  has  no  right  to 
exact  airoath  of  a  citizen,  claiming  to  vote,  that  he  did  not  join  the  British 
forces  during  the  late  war,  or  was  not  attainted  of  high  treason. 

And,  to  constitute  the  offence  of  intimidation,  tlireata,  violence,  or  interrup- 
tion under  the  17th  section  of  this  act,  there  must  be  a  preconceived  in- 
tention for  the  purpose  of  intimidating  the  officers,  or  interrupting  the  elec- 
tion.   Respublica  v.  Gibbs.  -  .....  429 

18.  The  inspectors  of  the  gaol  of  Philadelphia  county,  are  bound  by  the  law  of 

4th  April  1792,  to  furnish  German  passengers  arrested,  and  in  the  debtors 
apartment,  with  blankets  and  fuel.     Moore  v.  Servening.  .  441 

19.  How  an  indictment  must  be  framed  under  the  insolvent  act  of  4th  April. 

1798.     Respublica  v.  Tryer.  -  -  -  -  -  -  461 

20.  The  valuation  by  the  assessors,  under  the  law  of  Ilth   April  1799,  is  bind- 

ing on  the  county  commissioners,  and  they  cannot  revise  or  alter  it  Respub- 
lica v.  Deaves.  -  -    ,        -  -  -  -  -         -  465 

21.  Inquisition  on  a  claim  against  the  state,  upon  an  eviction  of  lands  sold  by 
the  agent  of  forfeited  estates,  under  the  act  of  6th  March  1778,  confirmed, 

I  though  no  possession  had  been  delivered  by  the  council,  and  the  purchMser 
had  failed  in  an  ejectment  commenced  against  an  adverse  claimant,  by  title 
paramount.    Conyngham  v.  Rempublioam.  -  -  -  471 

22.  One  discharged  as  an  insolvent  debtor,  cannot  support  an  ^ectment  for 

lands  previously  vested  in  him,  though  his  trustees  have  not  given  bond 
pursuant  to  the  act  of  4th  April  1798.  Willis's  lessee  v.  Row.  -        -  620 

ACTS  OP  PARLIAMENT,  STATUTES. 

1.  The  statutes  of  13  Edward  1,  c.  11,  and  1  Richard  2,  c.  12.  concerning  es- 
capes, extend  to  Pennsylvania.  Shewell  v.  Fell.  -  -  -  17 

2.  The  policy  and  principles  which  gave  rise  to  the  British  statute  of  19  Geo. 

2,  c.  87,  have  been  adopted  here,  both  in  courts  of  justice,  and  by  com- 
mercial usage.  Pritchet  v.  Insurance  Company  of  Xorai  America.  468 

ADMINISTRATORS  AND  EXECUTORS. 

1.  An  executor  not  a  witness,  in  a  suit  brou^t  against  him.  Dehuff  v.  Tor- 
bett's  executors.  .......  167 


% 


ADMINISTRATORS  &c.]      (  595  )  [ARBITRATION,  &o. 

2.  Devise  of  lands  to  three  80110,111  fee,  but  if  either  of  them  die  without  chil- 
dren, then  the  same'to  be  equally  divided  among  the  other  children,  or  to 
be  Bold  and  the  money  divided  among  them,  and  executors,  appointed  in 
trust  for  the  purposes  and  intents  in  the  will,  and  overseers  appointed  to 
see  it  well  performed  ;  on  tlie  death  of  one  of  the  sons  without  children, 
the  surviving  executors  may  sell  the  lands  devised  to  him.  Jenkin^s  lessee 
V.  StoufTer  et  al.  -  -  -  -  -  -  IdS 

8.  On  a  suit  brought  against  an  adjninistrator,  for  not  conveying  lands  con- 
tracted to  be  sold  by  hid  intestate,  the  plaintiff  must  prove  the  contract  in 
court,  and  have  it  recorded,  before  bringing  of  tlie  suit.  Young  v.  Pember- 
ton's  administrator.  -  -  -  •  •  -  817 

AGENT. 

1.  A  ship*8  agent,  in  a  foreign  port,  a  witness  to  prove  the  shippers  of  goods. 
Andre  v.  Care.  -  -  -  -  -  ...  101 

2.  A  broker,  on  effecting  a  policy,  is  agent  of  both  parties,  and  notice  of  an 
abandonment  to  him,  is  sufficient  to  charge  tlie  insurer.  Cronsiilat  v.  Ball.  875 

AGREEMENT  AND  CONTRACT. 

1 .  Where  two  conveyances  are  made  for  two  tracts  of  land  on  the  «ame  day, 

and  one  bond  taken  for  the  consideration,  and  the  contract  for  one  of  the 
tracts  is  rescinded  for  defect  of  title,  it  lies  on  the  vendee  to  show  some 
circumstances  proving  that  he  would  not  have  brought  the  one  without  the 
other  tract,  in  order  to  vacate  the  contract  for  the  other  trast.  Greenwalt 
V.  Born  et  al.  ------  -  6 

2.  In  what  cases  performance  of  an  agreement  as  to  the  sale  of  lands  will  be 
enforced,  where  no  money  has  been  paid,  but  bonds  given — the  cases  in 
England  on  this  subject,  are  not  stictly  applicable  to  tiiis  State.  Tod's 
lessee  v.  Pfoiitz.  ----..  177 

8.  On  a  suit  brought  against  an  administrator,  for  not  conveying  lands  con- 
tracted to  be  sold  by  his  intestate,  the  plaintiff  must  prove  the  contract  in 
court,  and  have  it  recorded,  before  the  bringing  of  the  suit  Young  v.  Pem- 
berton's  administrator.  ......  817 

4.  A  letter  by  an  uncle,  inviting  an  unmarried  nephew  te  come  here  from  Ger- 
many«  and  promising,  if  he  proved  obedient  and  followed  all  his  directions, 
that  he  should  be  the  heir  of  his  whole  estate,  can  neither  operate  as  a  will, 
nor  such  a  contract  whereof  specific  execution  should  be  enforced.  Stine's 
lessee  v.  North.  ....--  824 

ALIMONY.  (See  Divorce.) 

ARBITRATION,  AWARD,  REFERNCE,  REPORT. 

1.  Where  a  replevin  is  brought  for  goods  distrained  for  rent,  and  the  cause  is 

referred,  and  the  refferees  find  a  sum  due  for  rent  beyond  the  time  of  dis- 
tress, the  report  will  be  set  aside.  Shaw  v.  Atkinson  et  al.  -  -      48 

2.  In  account  render,  a  general  reference  may  be  entered  by  consent.  Barde*8 
administrators  v.  Wilson.  -  -    '  -    '  -  149 

• 

8.  Reports  of  referees  will  not  be  set  aside  for  slight  causes,  bat  only  for  a  - 
clear  mistake  in  law  or  fact,  affecting  the  justice  of  the  case.  Groos  v.  Zor- 
ger.  --.-.-.        521 

4.  Referees^  reports  will  be  judged  of  liberally,  but  they  must  adhere  to  the 
established  essentials  of  actions,  unless  it  is  allowed  in  the  submission. 
Gross  V.  Zorger.  -  -  -  -  -  721 

6.  And  therefore,  if  in  debt  for  a  penalty,  conditioned  to  do  a  collateral  act, 
the  award  exceeds  the  penalty,  and  interest  from  the  time  of  performance, 
the  report  will  be  set  aside.  .....  ib. 

6.  An  award  must  be  certain  and  final.  But  a  general  plea  thereto,  charging 
mistake  in  the  arbitrators,  without  stating  the  particulars,  is  bad.  The 
court,  where  it  is  in  their  power,  will  correct  a  pltdn  mistake  of  arbitrators, 

or  refferees.  Fisher's  executors  v.  PaschalVs  heirs.  .  .  564 

7.  Unless  a  clear  mistake  in  the  arbitrators,  is  pointed  out  and  ascertained,  the 

court  will  not  examme  into  the  award.  Romans  v.  Robertson.  .  684 


ASSIGNMENT.]  (  596  )  [BAIL. 


A88IGNHENT. 

1.  Sait  by  assignee  of  a  bond,  assigned  by  one  executor  of  the  obligor,  against 
the  other  executor,  who  was  also  the  surriying  executor  of  the  obligor,  may 
be  supported,  unless  the  formality  of  the  assignment  is  pleaded  in  ai>ate- 
meat.  QusBre,  if  so  pleaded,  whether  such  suit  is  not  maintainable  in  Penn- 
sylvania, from  the  necessity  of  the  case  ?)  Chalfont  v.  Johnston's  execu- 
tor. ■••....  16 

2.  A  policy  of  Insurance  is  assignable  in  equity :  and  every  set-off  between  the 
insurer  and  insured,  obtains  against  the  assignee,  unless,  as  in  the  case  of 
bonds,  there  has  been  deception  on  the  assignee,  on  receiving  infonnaUon  of 

the  assignment  Qourdon  v.  Insurance  Company  of  North  America.  827 

8.  B  mortgages  land  to  E,  and  the  same  not  being  recorded  in  six  months,  sells 
the  same  land  to  A,  and  receives  a  bond  in  part  payment,  and  then  assigns 
over  the  bond  informally  to  H.  A  does  not  record  his  deed  in  six  monUis, 
and  E's  mortgage  is  first  recorded,  which  was  the  first  notice  dther  to  A 
or  H  of  the  mortgage.  Acyudged,  that  the  mortgage  cannot  be  set  up  as  a 
defence  against  the  equitable  assignee  of  the  bond.  AlUer^  as  to  B  the 
obligee.  Burke  v.  Allen.  .  .  .  .  .  .861 

ASSUMPSIT,  ACTION  ON  THE  OASE. 

1.  Jnd^ntatu9  AwwnpsU  will  not  Ue  on  a  collateral  promise,  guaranteeing  the 

payment  of  goods  delivered  to  a  third  person,  though  the  goods  have  been 
charged  by  the  vendor  to  sueh  undertaker.  Bickham  et  al.  v.  Irwin.  66 

2.  Jnde^Uaitu  assumpsit  on  a  qtumtum  meruit^  wUl  lie  by  a  free  negro,  for 
work,  labor  and  service,  against  a  person  who  held  him  in  his  service^ 
claiming  him  as  a  slave.  Negro  Peter  v.  SteeL  250 

8.  Where  one  interested  in  a  promissory  note  drawn  by  A,  payable  to  the  or- 
der  of  B,  and  purporting  to  be  indorseed  by  B,  sells  it  bona  Jids,  and  with- 
out any  improper  conduct,  by  delivery,  and  without  indorsement,  to  C,  and 
receives  the  money,  0  may  recover  back  the  money,  so  paid,  if  it  turns  oat 
that  the  indorsement  of  B  is  forged,  without  tendering  the  note  to  the  sell- 
er, previous  to  bringing  the  suit.  Bitchie  v.  Summers  et  aJ.  .  6S1 

ATTACHMENT,  FOREIGN  AND  DOMESTIC. 

1.  An  unmarried  man,  who  took  lodgings  in  the  city,  rented  a  store,  and  traded 

there,  declaring  his  intentions  of  taking  up  a  permanent  residence,  and  re- 
siding there  six  months,  who  afterwards  absconded,  was  declared  an  inhabi- 
tant under  the  domestic  attachment  law.  Kennedy  v.  Baillie.  .  5S 

2.  Where  one  tract  of  land  is  attached  under  a  foreign  attacliment  and  so  en- 
tered, the  court  cannot,  even  by  rule,  substitute  a  different  tract  of  land. 
Steiometz^sless^v  Nixon.  *  .  .  285 

ATTORNEY  AT  LAW. 

1.  Counsel  or  attorney  shall  not  be  permitted  to  disclose  confidential  communi- 
cations of  their  client,  but  may  give  evidence  of  collateral  facts,  or  that 
their  client,  expressed  himself  satisfied  with  a  new  security.  Heister  v.  Da- 
VIS,  .  •  ,  ,  ,  ..^ 

AUCTIONEER 

1.  The  condition  of  an  auctioneer's  bond,  under  the  act  of  27th  March 
1790,  is  a  security  to  the  employers,  whose  property  is  sold  at  vendue. 
Yard  V.  Lea's  executors.  ......         885 

B 

BAIL. 

■ 

1.  Bail  in  another  state,  suffering  the  principal,  a  military  man,  to  come  in- 
to this  state,  cannot  take  him  out  of  the  state,  after  being  tried  by  a  court 
martial  for  a  misdemeanor,  until  the  sentence  be  executed.  United 
States  V.  Bishop.  .......  87 

2.  Special  bail  required  where  a  former  suit  has  been  brought  for  the  same 
cause  of  action,  and  no  bail  given.    Field  et  aL  v.  Oolendc  •       •    66 


BAIL.  (  697  )  BI-LAW. 


8.  On  a  eapias  ad  eomputandumy  issued  against  a  defendant,  court  will  mod- 
erate the  bail  accoraing  to  the  droumstances  of  the  case.  Keppele  v. 
Zantzinger.  ........         88 

4.  One  arrested  after  being  dischaiced  under  an  insolvent  act  of  New  York, 
whose  courts  do  not  respect  discnaiges  under  the  Pennsylvania  bankrupt 
or  insolvent  act,  shall  not  be  discharged  on  common  bail.  Fisher  y. 
Hyde. .266 

6.  No  one  shall  suffer  b^  the  mistake  of  the  clerk ;  therefore  bail  was  reliev- 
ed, where  the  principal  offered  to  surrender  himself  in  due  time,  but 
was  prevented  by  the  scire  facias  being  entered  as  of  a  prior  term.  JB[am- 
iltonv.  Taylor.  ......'.  889 

6.  A  dormant  partner  engaged  in  a  limited  concern,  aud  not  in  the  eeneral 

partnership  of  the  house,  for  whose  use  a  note  was  discounted,  ana  after- 

f  wards  protested,  discharged  on  common  bail,  and  the  testimony  of  one 

of  the  partners,  a  bankrupt,  was  received  by  the  court  to  establish  the 

fkcts.    Bank  of  Pennsylvania  v.  Hadfeg  et  al.  .  .  .  660 

BANKRUPTCY. 

1.  A  supposed  bankrupt  assigns  by  apt  words,  in  consideration  of  6s.,  hli 
estate  to  the  commissioners,  for  the  use  of  his  creditors,  claiming  under 
the  commission.  The  proceedings  fidl  for  want  of  a  sufficient  petitioning 
creditor.    No  interest  vests  by  tne  assignment.  Joy's  lessee  v.  Wager.      188 

2.  One  claiming  lands  under  the  assignees  of  a  bankrupt,  need  not  show 
the  trading  and  act  of  bankruptcy,  against  a  title  adverse  to  the  bank- 
rupt's.   Scott's  lessee  v.  Leather.  .....      184 

BARON  AND  FBME. 

1.  Baron  and  feme  have  issue,  and  mortgagee  the  lands  of  the  feme  without 
admowledging  the  same,  the  lands  of  the  feme  are  bound  only  during 
the  life  of  the  husband.    James  v.  Lyon.  ....     471 

2.  Feme  living  separate  from  baron,  executes  a  release  to  him  of  her  right 
of  dower,  in  consideration  of  a  certain  sum  being  secured  to  her  annually 
for  life ;  and  after  his  death,  for  eight  years,  receives  the  same,  the  lury 
may  presume,  from  these  circumstances,  a  redelivery  of  the  deed  by  ner. 
Evans  v.  Evans.  .......  607 

BASTARDY. 

1.  On  a  conviction  of  bastardy,  the  uniform  practice  haa  been,  to  make  an 
allowance  for  l^ne-in  expenses,  and  a  gross  sum  for  the  support  of  the 
child  from  its  birth  to  the  time  of  judgment :  and  where  the  person  who 
has  borne  these  expenses  is  dead,  tne  money  may  well  be  awuded  to  hii 
lepresentativea.    Sheffer  in  error  v.  Rempublicam.  .  .  .89 

BILL  OF  EXCHANGE. 

1.  There  may  be  a  recovery  against  the  acceptor  on  a  bill  of  exchange  lost  or 
mislaid.  And  the  existence  of  the  bill  being  once  established,  the  plain- 
tiff may  prove  the  loss  of  it  by  his  own  oath.   Meeker  et  al.  v*  Jackson.    442 

BILLS,  BONDS. 

1.  The  condition  of  an  auctioneer's  bond,  under  the  act  of  27th  March  1790, 
is  a  security  of  the  employers  whose  property  is  sold  at  vendue.    Yard 

v.  Lea's  executors.  .......      885 

2.  T.  M.  executed  an  instrument  under  seal,  declaring,  that  in  considera- 

tion of  the  care  and  attention  shown  him  by  M.  S.  during  his  illness,  ho 
was  justiy  indebted  to  her  and  declaring  that  his  executors  or  administra- 
tors should  pay  her  in  one  year  after  his  decease  $1000,  which  was  deliv- 
ered to  M.  S^  neld  to  be  an  obligation,  and  not  a  testamentary  disposi- 
tion.   Shields  v.  Mifflin's  executors.  •  .  .  .  880 

BOARD  OF  PROPERTY. 

1.  A  decision  of  the  Board  of  Property  may  be  ftdly  questioned  at  law.  Bell's 
lessee  v.  Levers.  .       .  •  .28 

2.  Minutes  of  the  Qoard  of  Property  are  uniformly  read  to  show  what  pas- 
sed before  them.    Dougherty's  lessee  y.  Piper.  •  .  •        290 

BY-LAW,  (See  Coip^ration.) 


CAPTUEE]  (  598  )  [CORPORATION BY-LAW. 

0 

CAPTURE.  (See  Insurance.) 

OAJi^E  ACTIONS  ON.        (See  Assumpsit.) 

COMMISSIONERS  OF  COUNTIES. 

Fiiffe 

1.  Commissioners,  where  punishable  for  neglect  of  duty.  Bespublica  v. 
Meylin  et  al.  .  .  .  .  .  .  .1 

2.  A  deed  from  commissioners,  for  lands  sold  for  non-payment  of  taxes,  un- 
der their  common  seal,  is  no  evidence  of  title.  Simon^s  lessee  v.  Brown.    186 

8.  Want  of  proof,  that  the  names  of  the  commissioners  of  the  county  had 
been  returned  to  the  sessions,  will  not  invalidate  a  sale  for  non-payment 
of  taxes;  bat  there  must  be  due  proof  of  assessment  and  advertisement. 
Blair's  lessee  v.  Caldwell.  ......       284 

4.  The  valuation  by  the  assessors,  under  the  law  of  11th  April  1799,  is  bind- 
ing on  the  county  commissioners,  and  they  cannot  revise  or  alter  it. 
Respublica  v.  Deaves.       .....  .  .    466 

CONSTITUTION. 

1.  The  court  in  a  doubtful  case,  on  a  rule  to  show  cause  why  an  informa- 
tion in  the  nature  of  a  quo  warranto  should  not  be  filed,  will  not  deter- 
mine whether  an  appointment  to  office  by  the  governor  be  constitutional 

or  not.    Respublica  v.  Dallas.  .....  900 

2.  The  offices  of^city  recorder,  or  justices  of  the  peace,  are  not  constitution- 
ally incompatible,  with  offices  of  trust  or  profit  under  the  United  States,   ib. 

CONTEMPT. 

1.  The  publication  of  a  paper  to  prejudice  the  public  mind  in  a  cause 
depending,  is  a  contempt,  if  it  manifestly  refers  to  the  cause,  though 
it  does  not  expressly  appears  on  the  face  of  the  writing.    Bayard  et  al. 

v.  Passmore. 438 

2.  But  however  libellous  the  paper  may  be,  the  court  can  have  no  cogni- 
zance of  it  in  a  summary  way;  unless  it  be  a  contempt.  .  .       ib. 

CONTINGENT  REMAINDER  AND  EXECUTORY  DEVISE. 

1.  Devise  of  a  plantation  to  H.  and  her  male  heir  forever,  that  is  to  say, 
her  son  T.,  in  case  he  shall  live  to  come  to  age  and  enjoj  it ;  but  if  T. 
dies  before  then,  then  to  I,  in  fee,  subject  to  certain  legacies.  T.  arrives 
at  full  age,  but  died  before  his  mother  without  issue  ;  adjudged  that  E. 
took  an  estate  for  life,  and  having  survived  her  son,  the  remainder  over 

to  I.  was  good  by  way  of  executory  devise.  Harris's  lessee  v.  Potts  et  aL  141 

2.  A  father  devises  to  his  son  F.,  his  heirs  and  assigns,  certain  lands,  sub- 
ject to  the  payment  of  2800^  in  instalments,  to  his  son  P.,  and  to  his  son 
F;  his  heirs  and  assigns,  other  lands;  but  in  case  F.  or  P.  shall  die  un- 
der 21,  or  without  issue,  then  and  in  that  case  he  ^ves  the  share  of  the 
son  so  dying  unto  his  other  son  in  fee ;  and  in  either  case  the  survivor  of 
his  sons  shall  then  pav  to  his  daughter  £.  600/.  out  of  the  last  payments 
of  the  instalment.  Testator  by  his  codicil,  orders  that  F.  shall  not.sell 
his  lands  devised  to  him  till  the  a^  of  80  years,  and  then  he  may  do 
with  them  as  he  pleases.  F.  attains  21,  but  dies  before  80,  without  is- 
sue, intestate ;  the  devise  over  to  P.  is  good  as  an  executory  devide. 
(But  reversed  on  error.)  Hauer's  lessee  v.  Shitz.  *  •  .  205 

CONTRACT. 

^     (See  Agreement.) 

CONVICTION. 

1.  Mayor's  conviction  under  a  city  ordinance  for  huckstering,  must  charge 
the  defendant  as  a  huckster,  with  selling,  or  offering  for  sale,  at  second 
hand,  within  the  market.  It  must  appear  that  the  offbnce  was  committed 
within  the  city,  and  that  th^g  defendant  was  convicted  of  the  offence. 
Mayor  of  Philadelphia  y.  Nell.  .....         476 

OOKPORATION  BY-LAW. 

1.  In  proceedings  on  a  by-law,  it  must  apnear,  that  the  special  authoritr 
of  the  corporation  was  strictly  pursuea.  CommissioDeis  of  Southwaik 
▼.  Neil.  ...•.•••  54 


CORPORATION  &c.]  (  599  )  [DAMAGES. 

2.  Mftjor's  conviction  under  a  cit^  ordinance  for  huckstering,  must  chaise 
the  defendant  as  a  huckster,  with  selling,  or  ofifering  for  sale,  at  second 
hand,  within  the  market.  It  must  appear  that  the  offence  was  commit- 
ted within  the  cit^,  and  that  the  defendant  was  convicted  of  the  offence. 
Mayor  &c.  of  Philad.  v.  Nell.  ....  475 

Qusere,  whether,  if  the  warrant  he  not  issued  in  the  name  of  the  com- 
monwealth, the  exception  he  not  fatal  7  .  .  .  .         ih. 

•    8.  The  city  ordinance  of  29th  March  1799,  respecting  the  procuring  of  a 

supply  of  water,  is  valid.    Stiles  v.  Jones  et  al.  .  .  .        491 

COSTS. 

1.  No  damages  or  costs  in  dower,  where  the  hushand  does  not  die  seized. 
Sharp  V.  Pettit.  .......  88 

2.  Where  it  is  ohjected  that  witnesses  have,heen  summoned  unnecessarily 
to  swell  a  hill  of  costs,  court  will  interefere  only  in  cases  of  manifest  op- 
pression.   De  Benneville  v.  De  Benneville.  .  .  .  658 

8.  Where  a  defendant  removes  a  cause,  he  is  not  liahle  to  costs,  if  the  plain- 
tiff hecomes  non-suit.    Wolff  v.  Turner.  ....     659 

4.  Action  of  assumpsit  removed  into  the  Circuit  Court  hy  the  defendant, 
wherein  the  plaintiff  recovers  damages  under  101.  he  is  not  entitled  to 
costs.    Silvius  V.  Smith.  ......        688 

COURT,  SUPREME  COURT. 

1.  The  certificate  of  counsel,  on  an  appeal  fh>m  the  Circuit  Court,  resting  on 
facts,  not  apparent  on  the  record  to  the  Supreme  Court,  must  be  made 
during  the  sitting  of  the  Circuit  Court.    Cay's  ex*rs  v.  Gibson.  .     122 

2.  The  court  have  a  control  over  their  rules ;  and  where  a  view  has  been 
had,  though  founded  on  the  certificate  of  counsel,  where  it  is  improper 
and  unnecessary,  it  will  be  discharged  with  costs.  Nesbitt's  lessee  v. 
JA-Crr.  ........  xVf4 

8.  On  an  appeal  from  the  Circuit  Court,  to  the  Supreme  Court,  counsel 
must  suDscribe  a  certificate,  and  file  the  proceedings  of  the  Circuit  Court 
with  the  prothonotary,  heforo  the  first  day  of  the  next  term.  Gallagher 
V.  Hamilton's  administrators.  .....  821 

4.  Court,  in  examining  the  proceedings  of  justices  of  the  peace,  will  call  in 
the  aid  of  affidavits, to  see  whether  they  have  exceeded  their  jurisdiction. 
BuTginhofen  v.  Martin.  ......  479 

5.  The  Supreme  Court  have  the  power  of  reviewing  the  proceedings  of  jus- 
tices, in  cases  where  no  appeal  is  given  to  the  party :  their  jurisdiction 

is  only  abridged  by  the  express  negative  words  of  a  statute.  .  ib. 

COVENANT,  ACTION  OP. 

1.  In  covenant,  on  the  plea  of  covenants  performed,  the  defendant  must  be- 
gin the  evidence,  and  conclude  to  the  jury.  Morris  et  al.  v.  Insurance 
Company  of  North  America.  .    '       .  ,  .  .  84 

CREDITOR  AND  DEBTOR. 

1.  A  creditor  neglecting  to  sue  his  principal  debtor,  on  the  ap^ication  of  a 
surety,  does  not  thereby  dischaige  the  surety.  Dehuff  v.  Turbett's  ex- 
ecutors. .  .  .  ...  .  157 

CUSTOM.  USAGE. 

1.  The  usage  of  plaisterers,  in  charging  half  the  size  of  the  windows,  at  the 
price  agreed  on  for  work  and  materials,  is  unreasonable  and  bad.  Jor- 
dan et  aL  V.  Meredith.  .....  .  818 


D 


DAMAGES. 

1.  No  damages  of  costs  in  dower,  where  the  husband  does  not  die  seized. 
Sharp  V.  Pettit.  .......  88 


DECEIT.]  (  600  )  [DEVISE. 

DECEIT. 


1.  If  one  sells  an  unsound  horse,  knowingly,  and  conceals  that  circumstance, 
and  receives  a  sound  price,  he  is  answerable  for  the  deceit ;  aliter,  if  he 
was  ignorant  that  the  horse  was  unsound :  but  if  one  sells  with  warmnty, 
he  is  answerable,  whether  he  knew  the  horse  to  be  unsound  or  not.  Kim- 
mel  y.  Lichty.  ....  ...  202 

DECLARATION. 

1.  Filing  of  a  declaration  in  causes  submitted  to  reference,  is  not  indispen- 
sablynecessaiy.    Barde*s  administrators  y.  Wilson.  .  .  149 

DEEDS. 

1.  A  deed  recorded  without  a  proper  probate,  is  no  evidence  of  notice  to  sub- 
sequent purchasers.    Simons*  lessee  v.  Brown.  .  .  186 

2.  A  deed  by  husband  and  wife,  joinlrtenants,  executed  in  Maryland,  and 
acknowledged  before  two  justices  of  the  peace,  and  of  the  Common 
Pleas  at  Btutimore,  with  a  certificate  under  the  county  seal,  that  there 
were  at  that  time  no  superior  magistrates  or  peace  officers  in  the  county, 
allowed  to  be  read  in  evidence.    M'Intire's  lessee  v.  Ward.  .  434 

8.  Be-delivery  of  a  deed,  by  a  feme  covert,  after  her  husband's  death,  pre- 
sumed from  circumstances.    Evans  v.  Evans.  .  .  .  607 

DEFALCATION,  SET-OFF. 

1.  D.  procures  a  policy  of  insurance  to  be  made  on  a  vessel  for  himself  and 
others,  concerned  in  the  same,  and  on  a  loss  his  executors  recover  judg- 
ment against  the  underwriter  B.,  who  had  before  obtained  judement 
against  D. — ^B  is  entitled  to  a  set-off,  though  it  should  appear  that  O. 
owned  half  the  vessel.    Darrah's  executors  v.  Bayard.  .  .       Ifi2 

2.  Bond  by  A.  and  B.  to  C.  assigned  to  D.  a  joint  bill  by  E.  and  C.  assigned 
after  the  death  of  E.  to  A.  before  the  assignment  to  D.,  is  a  good  set-off 
against  the  bond  sued  by  D.    Bobinson  v.  Beall  et  al.  .  .        267 

8.  A  policy  of  insurance  is  assi^able^n  equity,  and  every  set-off  between 
the  insurer  and  insured  obtains  a^mst  the  assignee,  unless,  as  in  the  cases 
of  bonds,  there  has  been  deception  on  the  assignee,  on  receiving  inform- 
ation of  the  assignment.  Gourdon  v.  Insurance  Company  of  North 
America.  ........  327 

DESCENT,  HEIR. 

1.  Settlement  rights  are  sul^ect  to  the  same  rules  of  descent  as  other  lands. 
Workman's  lessee  v.  GiUispie.  .....  571 

DEVISE. 

1.  Devise  to  M.,  her  heirs  and  assigns,  andM.  dies  in  testatrix's  life-time, 
leaving  an  infant  son,  the  devise  is  lapsed  and  void,  though  testatrix  was 
assured  that  the  son  would  take,  by  one  interested  in  the  estate.  (Parol 
evidence  of  the  intentions  of  testatrix  in  such  case  not  admissible.) 
Sword's  lessee  v.  Adams.  ......  34 

2.  Devise  by  husband  of  one-third  of  hb  personal  estate  to  his  wife,  and  the 
use  of  one-third  of  his  lands  while  she  remained  his  widow,  and  also  one 
cow  over  and  above  her  thirds,  and  all  the  rest  of  his  estate  to  his  chil- 
dren, will  bar  ttie  widow  of  her  dower,  on  her  acceptance  of  the  devise. 
Creacraft  v.  Dille.  .......  79 

8.  Devise  of  a  plantation  to  E.  and  her  male  heir,  forever,  that  is  to  say, 
her  son  T.,  in  case  he  shall  live  to  come  to  age  and  enjo^  it;  but  if  T. 
dies  before  then,  then  to  I.  in  fee,  s&bject  to  certain  legacies.  T.  arrived 
at  full  age.  but  died  before  his  mother  without  issue  ;  adjud^d  that  E. 
took  an  estate  for  life,  and  having  survived  her  son,  the  remainder  over 
to  I.  was  good  by  way  of  executory  devise.  Harris's  lessee  v.  Potts  et  al.  141 

4.  Devise  of  lands  to  three  sons  in  fee,  but  if  either  of  them  die  without 
children,  then  the  same  to  be  divided  equally  among  the  other  children, 
or  to  be  sold  and  the  money  divided  among  them,  and  executors  appoint- 
ed in  trust  for  the  purposes  and  intents  in  the  will,  and  overseers  ap- 
pointed to  see  it  well  performed ;  on  the  death  of  one  of  the  sons  with- 
out children,  the  surviving  executors  may  sell  the  lands  devised  to  him. 
Jenkins's  lessee  v.  Stouffer  et  al.  .  .  .  .  .        163 

6.  A  devise  may  operate  in  different  ways,  according  to  subsequent  events. 
(See  Contingent  Remainder,  &c.  {2.)  Hauer's  lessee  v.  Shitz.  .        205 


DISCONTINUANCE.]  (  601  )  [ERROR,  ke. 

DISCONTINUANOB.  ^*** 

1.  Discontinuances  are  the  acts  of  tlie  court,  and  subject  to  their  discretion. 
They  will  not  be  allowed  after  a  cause  has  been  refbrred,  and  the  eyi- 
dence  heard  by  the  referees.    PoUock  y.  Hall.  ...  42 

PISTRIBUnON. 

(See  Intestate.) 

DIVORCE,  ALIMONY. 

1.  On  a  sentence  of  divorce,  the  wife's  disclaimer  of  alimony  is  not  a  per- 
petual bar  to  future  applications.    ITKarraher  y.  M'Karraher.  60 

2.  Where  there  has  been  a  reooncUiatlon  between  the  parties  alter  a  divorce, 

a  new  divorce  is  necessary  to  found  the  wife's  claim  of  alimony.  .     lb. 

DOWEB.  / 

1.  To  bar  a  widow  of  dower  by  a  devise,  it  most  be  either  so  expressed,  or 
there  must  be  a  strong  and  necessary  implication  to  that  effect;  or  it 
must  be  inconsistent  with  or  repugnant  to  her  claim.  M'Cullough  y. 
Allen  etaL 10 

2.  No  damages  or  costs  in  dower,  where  the  husband  does  not  die  seised. 
Sharp  v.  JPettit  .  88 

8.  Devise  by  husband  of  one  third  of  his  persenal  estate  to  his  wife,  and  the 
use  of  one  third  of  his  lands  while  she  remained  his  widow,  and  also  one 
cow  over  and  above  her  thirds,  and  all  the  rest  of  his  estate  to  his  chil- 
dren, will  bar  the  widow  of  her  dower,  on  her  acceptance  of  the  devise. 
Creacraft  v.  Dille.  .......         79 

4.  Tenant  in  dower  may  clear  woodland  assimed  to  her  in  dower,  provided 
she  does  not  exceed  a  just  proportion  ot  the  whole  tract.  Hastings  y. 
GruuUeton.  •••••...      261 


E 

EJECTMENT, 

1.  Where  one  defendant  in  ejectment  states  a  special  defence,  disclaiming, 
particular  lands,  and  another  defendant  who  has  'taken  a  special  defence 

gives  it  up  on  a  trial^e  former  shall  not  be  at  liberty  to  show  an  early  ad- 
verse right  to  the  lan3s  he  has  disclaimed.    Steel's  lessee  v.  Finley.  169 

2.  Narr  in  ejectment,  by  tenants  in  common,  quod  demUeruntj  is  ill.  Stein- 
mete's  lessee  v.  Nixon.  .,:.••  285 

8.  One  discharged  as  ui  insolvent  debtor,  cannot  support  an  ejectment  for 
lands  previously  velted  in  him,  though  his  trustees  have  not  given  bond 
pursuant  to  the  act  of  4th  April  179£    Willis's  lessee  y.  Bow.  .       620 

4.  Ejectment  may  be  maintained  by  the  heirs  of  surviving  trustee,  not  ad- 
verse to  the  interest  of  cestui  que  tru$i.  Crunkleton's  lessee  v.  Evert  et  al.  570 

ELECTION,  GENERAL. 

1;  Under  the  election  law  of  16th  February  1799,  the  inspector  has  no  right 
to  exact  an  oath  of  a  citizen,  claiming  to  vote,  that  he  did  not  join  the 
British  forces  during  the  late  war,  or  was  not  attainted  of  high  treason. 
Bespublica  v.  Gibbs.  ......  429 

2.  To  constitute  the  offence  of  intimidation,  threats^  violence,  or  interrup- 
tion, under  the  17th  section  of  the  election  law,  there  must  be  a  precon- 
ceived intention  for  the  purpose  of  intimidating  the  officers,  or  interrupt- 
ing the  election.  ......  .  ib.. 

EBBOB,  WBIT  OF  EBBOB. 

1.  A  writ  of  error,  or  certiorari,  will  not  remove  an  indictment  without  a 
special  allocatur^  or  the  consent  of  the  attorney  generaL  Sheffer  in  er- 
ror v.  Bempublican.  ......  89 

2.  Scire  facias  on  a  recognizance  on  a  writ  of  error,  mar  issue  before  the 
term  m  which  the  record  is  remitted  to  the  Supreme  Court  on  the  affirm- 
ance of  tiie  judgment  in  the  Court  of  Erroia  and  Appeals.  Daintry  y. 
Johnston.  •••.•••  148 

I :.       Vol  iu.  18} 


ESCAPE.]  (  602  )  [ESCAPE. 

ESCAPE.  ^^ 

1.  In  debt  ag|ain8t  a  Bheriff  for  an  escape,  evidence  that  he  did  not  arrest  the 
prisoner  till  three  days  after  the  return  of  the  ea.  aa.  (which  he  had  le* 
turned  in  custody,)  is  inadmissible.    She  well  y.  Fell.  •  .  17 

2.  The  statutes  of  the  18th  Edw.  1,  c  11,  and  1  Bich.  2,  c.  12,  concerning 
escapes,  extend  to  Pennsylvania.  .  .  .  •  .        ib. 

8.  In  debt  for  an  escape  from  ea^  aa,  the  jury  must  find  the  whole  debt  and 
costs,  .••••.••  ib. 

4.  Sheriff  not  liable  for  an  escape,  where  an  insolvent  debtor,  taken  under  a 
ea,  sa,  out  of  the  Supreme  Court,  has  been  dischaiged  by  two  Justices 
of  the  Common  Pleas  of  the  county  where  he  lives,  on  giving  bond  pur- 
suant to  the  14th  section  of  the  act  of  4th  April  1796.  Stevenson  et  al. 
V.  Caruthers.  .  .  .  .  .  •  •  180 

EVICTION. 

1.  Inquisition  on  a  claim  against  the  state,  upon  an  eviction  of  lands,  sold 
by  the  agents  of  forfeitMl  estates,  under  tne  act  of  6th  March  1778,  con- 
firmed, thouffh  no  possession  had  been  delivered  b^  council,  and  the  pur- 
chaser had  failed  in  an  ejectment  commenced  aeainst  an  adverse  claim- 
ant, by  title  paramount.    Conyngham  v.  Bempin>licam.  .  471 

EVIDENCE. 

1.  Counsel  or  attorney,  shall  not  be  permitted  to  disclose  confidential  com- 
munications of  their  client,  but  may  ^ve  evidence  of  ooUateral  &cts,  or 
that  their  client  expressed  himself  satisfied  with  a  jxew  security.  Heis- 
ter  V.  Davis.  ........       4 

2.  Defendant,  on  the  plea  of  payment  to  a  bond,  must  specify  the  particu- 
lars of  the  defence,  as  to  want  of  consideration,  firauo,  Ac  if  required  by 
the  plaintff,  or  he  shall  be  precluded  from  giving  the  same  in  evidence. 
Greenwalt  v.  Bom  et  al.        .    .  .  .  .  .  .  6 

8.  A  legatee  in  right  of  his  wife,  transfers  the  legacy,  and  takes  a  bond 
therefor.  He  previously  i)urchases  goods  of  the  executors  of  the  testa- 
tor, and  they  insist  on  retaining  the  amount  against  his  assignee  of  the 
legacy.  This  may  be  given  in  evidence  on  the  plea  of  payment  against 
the  equitable  assignee  of  the  bond.    Baughman  v.  Divler.  .  9 

4.  In  debt  against  a  sheriff  for  an  escape,  evidence  that  he  did  not  arrest  the 
prisoner  till  three  days  after  the  return  of  the  ca.  aa,  (which  he  had  re- 
turned in  custody,)  is  not  admissible.    Shewell  V.  Fell.  .  .         17 

6.  Letter  of  a  deputy  surveyor  to  his  assitant  to  make  a  survey,  is  good  pri- 
ma facie  evidence,  though  not  proved  to  have  been  delivered,  and  the  sur- 
vey has  been  made  after  the  death  of  the  deputy ;  but  it  may  be  repelled 
by  other  proof.    Bell's  lessee  v.  Levers.  ...  28 

6.  Where  a  partnership  is  sworn  to  by  a  clerk  of  one  of  the  partners,  the 
books  may  be  given  in  evidence  to  fortify,  (#  discredit  his  testimony. 
Moyes  et  al.  v.  Brumaux.  .  .  .  .  .80 

7.  Misrepresentation  to  effect  a  policy  of  insurance,  is  not  to  be  presumed. 

The  burthen  of  the  proof  lies  on  the  person  who  would  avaU  himself  of  the 
fraudulent  conduct  imputed ;  but  circumstantial  evidence  is  all  that  can  be 
expected  in  cases  of  this  nature.    Pine  v.  Vanuxem  et  aL  .  80,  88 

8.  Parol  evidence  of  the  ^tention  of  a  testatrix,  not  admissible.  Sword's 

'       lessee  v.  Adams.  •  .  .  .  ...  84 

9.  Evidence  of  improvements  made  to  the  westward  in  consequence  of  a  mil- 
itary permit,  shall  not  be  received,  unless  an  office  right  has  been  taken  oat 
therefor  by  the  beginning  of  August  1769.  Gratz's  lessee  v.  GampbeU.     .    71 

10.  The  presumption  that  a  survey  has  been  made  with  the  party's  consent^ 
may  be  rebutted  by  drcumstantial  evidence.  Merchant's  lessee  v.  MiUison.   78 

11.  A  policy  of  insurance  may  be  explained  and  controlled  by  the  written  order 

to  make  the  insurance.  Norris  et  bL  v.  Insurance  Company  of  North 
America.  .  .  .  .  •  ...    84 

18.  In  a  suit  against  a  surety,  on  a  recognizance  for  good  behavior,  the  eonfess- 
ion  of  the  principal,  that  he  had  published  certain  libels,  maybe  given  in 
evidence :  alUer^  of  the  admmissions  of  the  counsel  for  the  principal,  on  a 
former  cau!>e ;  nor  can  the  verdict  and  judgment  in  the  former  cause,  be- 
tween different  parties,  be  received  in  evidence  against  the  surety.  Res- 
publica  V.  Davles.  •  :  .  .  .  .  •  IM 


ESCAPE.]  (  603  )  [ESCAPE. 

18.  Distributing  newspftpen,  containing  libeUoos  matter,  and  the  derk  of  the 
printer  receiving  payment  for  them,  eyidenoe  of  the  publication  of  a  libel,     ib. 

14*  Service  of  a  notice  of  a  rule  to  take  depoeitiouB,  on  the  plaintifTs  wife, 
though  a  party  in  the  prAcess,  ie  not  good,  if  she  has  not  acted  in  the 
business.    Bauman  ▼.  2Ann  et  al.  .  .  .  .  .167 

1 6.  Nor  on  the  special  bail,  though  he  attended  and  cross-examined  the  wit- 
ness, if  another  person  actually  acted  as  agent.    Weaver  v.  Cochran.        .  168 

16.  One  claiming  lands  under  the  assignees  of  a  bankrupt,  need  not  show  the 
tradmg  and  act  of  bankruptcy,  against  a  ^tle  adverse  to  the  bankrupt's. 
Soott*8  lessee  v.  Leather.  .  .  *  184 

17.  A  copy  of  the  commissioner's  assignment  to  the  assignees,  certified  by  their 

clerk,  admitted  in  evidence.  .  .  .  .  .  .  ib. 

18.  Exemplification  of  a  deed  recorded  in  Philadelphia  county  for  lands  lying 

in  several  counties,  received  in  evidence,  the  original  being  shown  to  be 
lost.  ......  ...    ib. 

19.  The  release  of  an  equitable  interest  arising  from  the  discovery  of  vacant 
lands,  may  be  shown  by  parol  testimony.  .  .  .  ib. 

20.  A  deed  recorded  within  a  proper  probate,  is  no  evidence  of  notice  to  subse- 

quent purchasers.    Simons*  lessee  v.  Brown.  .  .  .  .186 

21.  In  partition,  on  the  plea  of  turn  teneni  intimtUy  the  defendant  may  show 

in  evidence  an  agreed  line  by  the  former  owners,  though  his  deed  poll 
grants  to  him  an  undivided  interest.   Bates  v.  M*Crory.  .  .   192 

22.  An  original  ancient  letter  from  an  assistant  to  the  deputy  surveyor  of  the 

district,  indorsed  by  him,  and  found  among  the  office  papers,  mentioning 
that  he  had  received  an  order  from  G.  A.  for  a  surrey  made  for  him, 
allowed  in  evidence,  as  a  receipt  for  surveying  fees.  Peterson's  lessee  v. 
Logan.  •*...•..  .  19(l» 

23.  Where  a  person  claiming  an  application,  asserts  that  G.  C.  presented  him 
with  it,  an  original  memorandum  of  G.  0.  that  he  had  the  lands  under  his 
care  for  another,  admitted  in  evidence.  .  .  .         .  ib. 

i      24.  In  a  suit  for  the  consideration  of  a  slave,  recommended  as  honest,  purchaser 

cannot  give  evidence  of  his  being  suspected  of  felony.    Cook  v.  Neafil        .  259 

26.  Evidence  of  the  debt  on  which  a  sheriifs  sale  of  lands  was  founded,  being 
paid  previous  to  the  sale,  shall  not  be  received  to  affect  the  title  of  a  stran- 
ger who  has  purchased.  Aliier^  if  the  plaintiff  in  the  execution  is  the  pur- 
chaser. Samms'  lessee  v.  Alexander.  .  .  ;  .  .  268 

26.  Parol  evidence  will  not  be  received  to  prove  the  contents  of  written  papers, 
unless  they  are  proved  to  be  lost,  or  in  the  possession  of  the  adverse  party. 
Campbell  v.  Wallace.  .......  271 

27.  Evidence  of  improvements  antecedent  to  the  time  of  interest  commencing, 

as  stated  in  the  warrant,  shall  not  be  received.  Nichoirs  lessee  v.  Lafferty.  272 

28.  Proofs  of  actual  settlement  must  be  snbsequ^it  to  the  law  of  8d  April  1792. 
Wilkins's  lessee  v.  Allenton.  ......  278 

29.  Recital  in  a  warrant  of  acceptance,  will  be  evidence  against  the  late  propri- 

etaries, and  those  claiming  under  them  by  subsequent  rights.  Aliter,  of 
tiiose  under  elder  rights.    Elliott's  lessee  v.  Bennett.  ,  .         .287 

80.  A  warrant  improvidently  issued,  without  any  money  paid,  directed  by  the 
surveyor  general  to  a  deputy  to  be  executed,  and  a  survey  thereon,  permit- 
ted to  be  read  in  evidence.  Dougherty's  lessee  y.  Piper.  .  .  290 

81.  Minutes  of  the  Board  of  Property  are  uniformly  read  to  show  whi^t  passed 
before  them.  .  *  .  .  j  ...    lb. 

82.  In  many  cases,  acts  done  since  the  ejectment  brought,  may  be  given  in  evi- 

dence. .  .  .  .  .  .  .  .  .   ib. 

88.  liCtter  from  a  captain  to  his  owner,  cannot  be  received  on  the  part  of  the 
owner,  as  proof  of  property  shipped,  without  invoices  or  bills  of  lading. 
Crousillat  v.  Ball  .  .  .  .  •  .  .  875 

84.  Captain's  protest  is  evidence  on  a  policy  of  insurance.  .  .  .   ib. 

85.  A  warrant  issued  without  money  paid,  and  an  inofficial  survey  thereon,  per- 
mitted to  be  read  in  evidence.    Nicholas's  lessee  v.  Holliday.  .  .  899 

86.  A  deed  by  husband  and  wife,  joint-tenants,  executed  in  Maryland,  and  ac- 
knowledged before  two  justices  of  the  peace,  and  of  the  Common  Pleas  at 
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Baltimore^  with  a  certificate  under  the  county  seal,  that  there  were  at  that 
time  no  superior  magistrates  or  peace  officers  in  the  county,  allowed  to 
be  read  in  evidence.    M'lntire^s  lessee  t.  Ward.  .  .  .         .424 

87.  Nuisance  in  obstructing  the  waters  in  D.  creek,  by  which  plaintiifs  lands 
were  overflowed.  The  nuisance  proved  was,  by  erecting  a  dam  in  the 
waters  of  J.    Variance  hdd  fatal    Funk  v.  Arnold.  .  .428 

88.  The  loss  of  a  bill  of  exchange,  proved  by  oath  of  pbintiff,  its  ezistenoe 

having  been  established  l^  other  prool    Meeker  et  al  v.   Jackson.         .  422 

89.  Issue  to  try  the  validity  of  a  will:  two  out  of  three  subscribing  witnesses 
pro  re  it,  and  no  evidence  is  given  of  the  hand-writing  of  the  tlurd,  who  is 
absent  out  of  the  state.  The  declaration  of  such  third  person,  U&at  the  tes- 
tatrix was  insane,  shall  not  be  received.    Fox  v.  Evans.  .  .  606 

40.  Be-delivery  of  a  deed  executed  by  a/eme  covert^  presumed  after  her  hus- 
band's death,  from  circumstances.    Evans  v.  Evans.  .  .  607 

41.  In  slander,  it  is  sufficient  if  the  substantial  slanderous  words  are  laid  and 
proved.  If  no  special  damaee  is  laid,  proof  of  particular  damages  will 
not  be  received.    Hersh  v.  Eingwalt.  ....  606 

,  42.  Mere  opinion  is  no  evidence ;  but  the  opinion  of  men  of  science  on  facts 
stated,  maybe  received  to  inform  the  jury.  Forbes's  lessee  v.  Caiuthers.  527 

48.  Letter  fh>m  the  secretai;  of  the  land  office  to  the  deputy  surveyor  to 
make  a  survey,  if  lost,  and  no  memorandum  of  it  to  be  found  in  the  land 
office,  may  be  proved  by  parol  evidence.   Armstrong's  lessee  v.  Moi^n.  629 

44.  Every  presumption  is  in  &yor  of  an  ancient  possession.  OrunUeton's 
lessee  v.  Evert  et  al.  .  ;  .  .  .  •  .     570 

45.  QiMBTtf,  whether  parol  evidence  may  be  received,  of  a  mistake  make  by 
the  derk  of  the  peace  of  the  county,  in  registering  the  name  of  a  negro 
slave,  the  original  return  of  the  supposed  owner  Ming  missing.  Camp- 
bell T.  VTallace.  .......  572 

46.  On  a  promise  of  indemnity  a|g;ain8t  I,  the  plaintiiT  declared  that  I  had 
recovered  against  him  a  certam  sum.  Proof  of  recovery  of  a  different 
sum  by  I,  is  no  fittal  variance,  because  the  recovery  is  stated  only  by  way 

of  inducement,  and  not  as  the  ground  of  the  suit. ,  Repher  v.  Smme.         575 

47.  A  second  return  of  survey,  on  an  order  of  the  Board  of  Property,  differ- 
ing fW>m  the  &rst  return,  may  be  given  in  evidence  te  correct  a  mistake 

in  the  first  return.    Eddy's  lessee  v.  Faulkner.  .  .  •         680 

48.  The  usa^e  of  the  land  office,  as  to  substitutingother  names  in  applicai- 
y  "        tions,  wiui  the  consent  of  the  applicant,  after  22d  April  1794,  provided 

the  boundaries  are  not  changed,  may  be  received  in  evidence.  .         ibb 

49.  No  actual  settlement,  or  transfer  thereof,  subsequent  to  an  adverse  sur- 
vey on  a  warrant,  can  be  received  in  evidence.  .  .  .  ib. 

60.  Copy  of  a  survey  not  returned  nor  verified  by  the  surveyor  who  made  H 
cannot  be  received  in  evidence.    Davis's  lessee  v.  White  et  al.  .      686 

51.  An  improver  of  land,  whether  plaintiff  or  defidndant,  who  takes  out  an 
office  right,  and  does  not  insert  tnerein  the  true  date  of  his  improvement, 
shall  not  be  allowed  to  ^ve  evidence  of  improvements  prior  to  the  time 
expressed  in  the  office  nght.    Beigart's  lessee  v.  Haverstock  et  aL  601 

EXECUTION. 

1.  No  execution  shall  issue  a^inst  an  insolvent  debtor,  who  had  given  bond 
under  the  act  of  4th  Apm  1798,  in  the  same  cause.  Shorthouse  et  al. 
T.  Carothers.  •....••  182 

EXECUTOR.  (See  Administrator.) 

BXECUTOBY  DEVISE.  (See  Contini^ent  Remainder.) 

EXTINGUISHMENT. 

1.  A  grants  land  to  B,-  subject  to  a  yearly  rent  chaive,  with  right  of  entiy, 
Ac.,  and  B  covenants  to  pay  the  yearly  rent  to  X  his  heirs  and  aasi^ens^ 
B  grant  the  lands  to  C,  subject  to  the  mrst  rent  and  to  a  new  created  rent 
payable  to  himself,  and  convevs  the  last  rent  to  W,  who  afterwards 
Deoomes  entitled  to  part  of  the  first  rent,  under  his  father's  and  mother's 
wills ;  no  part  of  the  first  rent  is  extinguished  hereby.  Philips  y.  Clark- 
son,  et  al.  .  .  .  .  .  •  *  114 
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PBRRT,  fflGHWAT,  ROAD. 

1.  Return  of  the  viewers  of  improved  lands  taken  up  by  public  road,  that 

the  damaees  resulting  to  the  owner  axe  valued  at  45^  is  radically  bad* 
Ferree  v.  Meily  et  al.  .  .  .       ^    .  •  •         '  168 

2.  The  soil  of  improved  lands  converted  into  a'public  road,  is  not  to  be  val- 
ued and  paid  out  of  the  county  stock.    Feiree  v.  Meily  et  aL  .       168 

8.  The  review  of  a  road  is  a  matter  of  right    Berlin  RoaoL  •  .     268 

FORCIBLE  BNTRT. 

1.  Indictment  that  B.  was  peaceably  possessed  in  his  demesne  as  of  fiee,  of 
certain  lands,  and  continued  so  seized  and  possessed,  until  F.  and  L. 
thereof  disseized  him,  and  him  so  disseized  and  expelled,  did  keep  out 
Ac.t  held  good  on  error.    Fitch  et  al.  in  error  v.  Rempublicam.  •       49 

FORFEITURB. 

1.  A  libel  is  cause  of  forfeiture  of  a  recognizance  for  good  behaviour,  and 
the  ffuilt  of  the  party  may  be  determined  in  a  suit  on  the  scire  fadaa, 
without  a  previous  conviction.    Respublica  v.  Gobbet. 


/ 
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GAOL. 

1.  The,inspector8  of  the  gaol  of  the  counU  of  Philadelphia,  are  bound  by 
the  law  of  4th  April  1792,  to  fiimish  German  passengers  arrested^  and 
in  the  debtors'  apartment,  with  blankets  and  fUeL    Moore  v.  Servening.  448 

GOOD  BEHAVIOUR.  (See  Recognizance.) 

H 

HABEAS  CORPUS. 

1.  Sabeaa  corpus  under  the  act  of  1785,   does  not  lie  to  the  bail  of  one 
changed  with  a  criminal  matter.    Reepublica  v.  Arnold.  .     268 

2.  It  persons  indicted  keep  the  state  witnesses  out  of  the  vray,  they  are  not 
entitled  to  be  discharged,  though  two  sessions  have  intervened  under  the 
act  of  1786- lb. 

HEIR.  (See  Descent) 

HIGHWAY.  (See  Perry.) 


mOOMPATIBILITY. 

1.  The  oiBceeof  dtv  recorder  or  justices  of  thepeaoiL  are  not  constitution- 
ally incompatible  with  offices  of  trust  or  profit  under  the  United  States. 
Respublica  V.  Dallas.  ......  800 

INDICTMENT,  INFORMATION.  (See  forcible  Entry.  Habeas  Chrjms.  {  2.) ;    . 

1.  Indictment  will  not  lie  a^nst  county  commissioners,  for  revising  to  pay 
monev  allowed  for  a  bndge,  by  the  sessions  and  grand  Jury,  under  the 
act  of  assembly  of  15th  August  1782 ;  nor  under  the  act  of  11th  April, 
1799,  for  a  bridge  erected  before  the  passing  of  that  law.    Respublica 

V.  Meylin  et  al.  .  .  ....  1 

2.  A  writ  of  error  or  certiorari,  will  not  remove  an  indictment  without  a 
special  allocatur,  or  the  consent  of  the  attorney  general.  Shefier  in 
error  V.  Rempublicam.  ....  89 

8.  Indictment  on  the  first  clause  of  the  6th  section  of  the  act  of  22d  April 
1794,  against  maiming,  leaving  out  the  words  "  lying  in  wait ;"  or,  on 
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the  2d  clause,  leaTing  out  the  word  "yoluntaiT^'*  is  defective.    Bespub- 
lica  y.  Reiker.        ...  .  .         .  282 

4.  The  court,  in  a  doubtfUI  case,  on  a  rule  to  show  cause  why  an  infor- 
mation in  the  natute  of  a^juo  warranto,  should  not  be  filed,  will  not  deter- 
mine whether  an  appointment  to  the  office  by  the  governor  be  constitu- 
\tional  or  not.    Bespublioa  v.  Dallas. 

5.  How  perjury  may  be  assigned  in  an  answer  to  interrogatories,  on  an  attach- 
ment for  contempt.  Such  indictment  is  sufficiently  certain,  by  ayerring 
that  the  party  was  sworn  in  due  form  of  law.  Respublica  y.  Newell.  407 

6.  Indictment  for  a  nuisance  in  obstructing  an  ancient  water  course^  whereby 
a  public  highway  was  overflowed  and  spoiled,  need  not  state  how  far  in 
length  or  breadth  the  water  stood  on  the  road.  Respublica  v.  Arnold.  417 

7.  Such  indictment,  laying  the  nuisance  to  be  in  the  commonwealth's  highway, 

or  road  leading  from,  &c  is  good  .  .  .  .       ib. 

8.  An  indictment  grounded  on  a  statute,  must  pursue  the  descriptionof  the  of- 
fence contained  therein.  Respublica  v.  Tryer.  451 

9.  Therefore,  an  indictment  against  an  insolvent  debtor,  under  the  act  of  4th 
AprQ  1708,  for  fraudulently  concealing  his  estate,  with  intent  to  defraud 
his  creditors,  but  omitting  to  lay  it,  **  thereby  to  secure  the  same  "  or  *'  to 
receive  or  expect  any  profit,  benefit,  or  advantage  tiiereby, "  was  held  ilL       ib. 

10.  The  time  and  place  of  such  fraudulent  conceal  ment  must  be  alleged.  ib. 

INSOLVENT  ACTS  AND  DEBTORa 

1.  One  who  has  given  bond  according  to  the  act  of  4th  April  1798,  in  an  action 
on  fMsne  process,  cannot  be  taken  in  execution  in  the  same  cause,  and 
if  so  taken,  may  be  discharged  in  vacation  under  a  habeas  corptu.  Short- 
house  et  al.  V.  Oarothers.  ....  .  182 

2  Tjin  custody  under  a  ea.  m.  gave  bond  with  security  to  comply  with  the  requi- 
sites of  theinsolvent]act  of  4th  April  1798,  and  accordingly  filed  his  petition 
in  the  Court  of  Common  Pleas  in  June  following,  and  being  opposed  by  his 
creditors,  proceedings  were  stayed  until  the  next  August  term,  and  a  new 
bond  given.  At  the  August  term  it  was  objected  that  he  had  not  filed  an 
inventory  with  his  petition ;  but  the  case  was  continued  under  advisement, 
and  he  did  not  surrender  himself.  In  November  term  the  court  discharged 
the  petition.  Quenre^  whether  the  second  bond  so  given  is  forfeited  f  Potter 
et  al  V.  Norman.  .....  896 

8.  One  discharged  as  an  insolvent  debtor,  cannot  support  an  ^ectment  for 
lands  previously  vested  in  him,  though  his  trustees  have  not  given  bond 
pursuant  to  the  act  of  4th  April  1798.  Willises  lessee  v.  Row.        .  620 

INSURANCE. 

1.  Abandonment  should  be  made  by  assured  on  a  total  loss,  the  first  opportu- 
nity after  knowledge  of  the  loss  received ;  but  pestilence  of  special  circum- 
stances may  form  just  exceptions  to  the  general  rule.  H'Calmont  v.  Hurga- 
troyd.  ......  27 

2.  Misrepresentation  to  effect  a  policy  is  not  to  be  presumed :  what  conceal- 
ment of  circumstances  will  vitiate  a  policy.  Pine  v.  Yanuxem  et  al.  80 

8.  A  policy  of  insurance  may  be  explained  and  controlled  by  the  written  order 
to  make  insurance.  Norris  et  al.  v.  Insurance  Company  of  North  America.  84 

4.  To  subject  insurers  to  a  loss^  the  risk  run  must  correspond  with  the  risk  un- 
derstood, and  intended  to  be  run  at  the  time  of  subscription.  *  ib. 

6.  Insurers  are  bound  to  inform  themselves  of  the  course  and  usage  of  trade,  ib. 

6.  D.  procures  a  policy  of  insurance  to  be  made  on  a  vessel  for  hlms^  and 
others  concerned  in  the  same,  and  on  a  loss  his  executors  recover  judgment 
against  the  underwriter  B,  who  had  before  obtained  judgment  against  D. 
B  is  entitled  to  a  set-off,  though  it  should  appear  that  0.  owned  half  the 
vessel.  Darrach's  executors  v.  Bayard.  •  .  .  162 

7.  A  policy  of  insurance  is  assignable  in  equity,  and  every  set-off  between  the 
insurer  and  insured  obtuns  against  the  assignee,  unless,  as  in  Uie  case  of 
bonds,  there  has  been  deception  on  the  assignee,  on  receiving  information 

of  the  assignment  Gourdon  v.  Insurance  Company  of  North  America.  827 

8.  Letter  from  a  captain  to  his  owner  cannot  be  received  on  the  part  of  the 
owner,  as  proof  of  the  property  shipped,  without  invoices  or  bUla  of  lad- 
ing.   CrousiUat  v,  BaU.  •  ^  .  •  .  w         875 
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9.  Oaptain'fl  protest  is  eridenoe  on  a  policy  of  iiurannee.  •  -         ib. 

10.  A  broker,  on  effecting  a  policji  is  agent  of  both  parties,  and  notice  of 

an  abandonment  to  him  is  sufficient  to  charge  the  insurer.  -  .    ib. 

11.  As  between  insurer  and  insured,  the  decree  of  a  foreign  Court  of  Admir- 
alty is  conclusive  only,  when  a  warranty  is  inserted  in  the  policy.  -      ib. 

12.  Policies  in  time  of  peace  continue  though  a  war  breaks  out ;  but  the  in- 
sured must  not  do  any  thing  which  will  add  to  the  risk  of  the  insurer.  ib. 

18.  On  narr.  stating  a  loss  by  capture,  there  can  be  no  recoyery  on  the  barratry 
of  the  master;  and  where,  in  a  special  Terdict,  the  jury  have  found  certain 
miscon  uct  of  the  master,  the  court  will  not  infer  that  the  risk  of 
the  insurer  was  increased  thereby.  •  •         -  -  -         ib. 

14.  A  privilege  of  three  tons,  or  500  dollars  in  lieu  of  it,  payable  at  a  foreign  port 
to  a  mate,  is  insurable  property  when  laid  out  in  goods  at  sudi  port 
Galloway  v.  Horris  etaL-  -  -  -  -  .  446 

16.  The  policy  and  principles  which  gave  rise  to  the  British  statute  of  19  Geo. 
2,  c  87,  have  been  adopted  here,  both  in  courts  of  Justice  and  by 
commercial  usage.    Pritchet  v.  Insurance  Company  of  N;  America.         46& 

16.  Owner  of  a  vessel  and  cargo  may  fairly  insure  in  a  valued  policy  to  two 
ports  in  the  West  Indies,  to  the  amount  of  the  prime  cost  of  the  goods 
and  the  premium,  and  the  cost  of  freight  thereon  to  the  first  port. .  ib 

INTEREST. 

1.  Where  one  pays  money  properly  chargeable  against  the  state,  he  is  entitled 
to  interest  from  the  time  of  payment ;  but  in  common  cases,  a  demand 
must  be  made  on  the  legislature  before  they  can  be  charged  with 
interest    Milne  v.  RempubUcam.  •  .  .  .  102 

INTESTATE,  DISTRIBUTION. 

1.  Though  a  posthumous  child  be  entitled  to  a  share  of  his  father's  lands  as 

if  he  had  died  intestate,  yet  if  there  be  a  deficiency  of  personal  estate  to 
pay  the  debts,  he  shall  not  recover  against  a  purchaser  under  the  execu- 
tors, until  he  has  paid  or  tendered  his  proportion  of  such  deficiency,  but, 
if  partition  cannot  be  made  of  the  lands,  they  remain  liable  for  the  sum 
justly  due  to  such  child.    Eolb*s  lessee  v.  Komp.  -  -  164 

2.  The  personal  estate  of  a  mother,  being  a  widow,  and  dying  intestate,  under 

the  law  of  1705,  is  subject  to  the  same  distribution  as  that  of  a  father. 
Dinah  Duncan's  administrators  v.  Daniel  Duncan's  administrator.  208 

8.  One  died  in  1798,  intestate,  unmarried,  without  father,  mother,  brother 
or  sister,  leaving  uncles  and  aunts  on  the  father's  and  mother's  side,  and 
the  issue  of  some  who  were  dead ;  the  whole  estate  goes  to  such  uncles 
and  aunts,  and  the  issue  representing  such  as  are  dead,  equally.  Walker 
administrator  v.   Smith.  ......        480 

JOINT  TENANT.  r 

1.  Generally  in  trespass  the  plaintiff  may  recover  mesne  profits  for  such  time 
as  tiie  defendant  may  have  been  in  possession ;  in  the  case  of  joint  tenants, 
or  tenants  in  common  recovering  in  ejectment,  they  are  restricted  to  a 
reasonable  time  after  judgment    Hare  v.  Fury.  -  -  -         18 

JUDGE. 

1.  The  Chief  Justice  and  Judges  of  the  Supreme  Court  are  justices  of  the 
peace  ex  officio^  and  have  a  power  to  take  recognizances  of  the  good  be- 
havior.   Bespublica  v.  Cobbett  -■>---  98 

JUDGMENT. 

1.  A  judgment  on  a  report  of  referees,  with  a  stay  of  execution  until  a 

1.  A  judgment  on  a  report  of  referees,  with  a  stay  of  execution  until  a  deed 
for  lands  should  be  filed,  and  approved  of  by  the  oourt,  held  good  on  er- 
ror.   Barde's  adm'rs  y.  Wilson.  .....        149 

2.  Qiicere,  whether  a  sale  under  a  subsequent  jndement  can  affect  the  secu- 
rity of  prior  judg  ments.    Keen  v.  Swune  et  u.  .  .  .    661 

JUSTICES  OF  THE  PEACE.    (See  Court,  }  8,  4, 6.) 

1.  The  office  of  a  Justice  of  the  peace  is  not  constitutionally  incompatible 
with  offices  of  trust  or  profit  under  the  United  States*  Bespublica  y. 
Dallas.  •.;••••  •  800 
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LANDS,  LOCATION,  WAKRANT,  SURVBT.  (See  LimitatioxL) 

1.  Letter  of  a  deputy  surveyor  to  hifl  assistant,  to  make  a  deputy  survey 
to  his  assistant,  to  make  a  survey,  good  prima  fticie  evidence.  Bell^ 
lessee  v.  Levers.  .......  28 

2.  The  authority  of  an  assistant  surveyor  should  not  be  too  nicely  scruti- 
nized after  a  great  lapse  of  time.  ...  .  .       ib. 

8.  A  survey  of  other  lands,  on  a  lost  location,  is  of  no  more  efficacy  than  a 
pocketed  application,  until  it  be  returned.  .  .  .  .    ib. 

4.  Where  one  settles  and  improves  lands,  and  obtains  a  warrant,  and  sur- 
veys and  sells,  and  his  vendee  returns  the  former  warrant  as  unsatisfied, 
and  obtains  a  new  warrant  as  for  unimproved  lands,  he  shall  be  post- 
poned to  an  intervening  claimant.    Carrors  lessee  y.  Andrews.  .       59 

6.  The  foundation  of  a  survey  must  be  shown.  A  survey  once  made,  a  new 
authority  is  necessary  to  ground  a  second  survey.  Porters  lessee  v.  Fer- 
guson et  aL  .  .  .  .  .  •  .  .60 

6.  The  presumption  is,  that  every  survey  is  made  with  the  party's  consent^ 
and  shall  conclude  him,  unless  there  is  fraud,  or  improper  conduct  in  the 
surveyor,  and  then  the  complaint  must  be  followed  up  in  reasonable  time.    ib. 

7.  Actual  settlements  under  the  law  of  8d  April  1792,  necessarily  involve 

In  them  a  personal  residence  on  the  land.     M*Laughlin's  lessee  v.  Dawson.  61 

8.  David  Meade  and  others,  under  the  law  of  9th  March  1796,  are  entitled 
to  take  out  warrants  for  vacant  lands,  notwithstanding  the  acts  of  22d 
April,  and  22d  September  1794.    Meade's  lessee  v.  Haymaker  et  al.  67 

9.  A  precise  warrant  will  take  place  of  an  earlier  indescriptive  one  befora 
survey.  .  .  .  .  .  .  ib. 

10.  It  is  the  duty  of  a  deputy  surveyor  to  return  the  survey,  and  his  neg^ 
lect  shall  not  prejudice  the  party,  unless  in  the  case  of  a  shifted  warrant 

or  application.  ......  ib. 

11.  JThe  draft  of  the  survey  by  a  proper  officer,  is  strong  evidence  that  the 
same  was  fairly  and  rec^ularly  mads ;  and  the  prestunption  will  stand  till 
the  contrary  be  proved.  ....  .  ib. 

12.  Lnprovements  under  the  act  of  80th  December  1786,  and  actual  settle 
f           ments  under  the  law  of  8d  April  1792,  have  the  same  meaning,  only  Uie 

latter  defines  their  extent,  &c,  .  .  .  .  ib. 

[  18.  An  improver  of  land,  who  takes  out  an  office  right,  and  does  not  refer 
therein  to  his  improvement,  must  prima  facie  be  supposed  to  abandon 
his  improvement.    Merchant's  lessee  v.  Millison.  .  .  78 

14.  The  presumption  that  a  survey  has  been  made  with  the  party's  consent, 
may  be  rebutted  by  circumstantial  evidence.  .  .  .         Ib. 

16.  Practice  of  surveyors,  as  to  surveying  above  ten  per  cent,  surplus  lauds,  ib. 

— So  Elliott's  lessee  v.  Bonnet.  .....  287 

16.  The  law  of  80th  December  1786,  is  declaratory  of  the  ancient  doctrine 

of  improvement  rights.    Stevens's  lessee  v.  Tracey.  .  .  77 

17.  Under  the  act  of  8th  April  1786,  a  warrant  dated  in  1792,  shall  be  pre- 
ferred to  a  later  one  in  1798,  though  the  latter  was  first  delivered  to  the 
district  surveyor,  if  the  same  was  not  actually  surveyed  when  the  oldest 
warrant  came  to  his  hand,  and  the  party  was  ready  with  his  hands  and 
provisions  for  the  survey.    Willink's  lessee  v.  Morris  et  aL  .  104 

18.  Different  constructions  of  the  law  of  8th  April  1786.      ,     .  .         ik. 

19.  If  one  obtains  a  second  survey  on  a  warrant  already  filed,  he  thereby 
abandons  his  first  survey , if  the  same  was  not  returned  into  the  surveyor  gen  - 
eral's  office  before  an  adverse  survey  was  made.    Steel's  lessee  v.  finley.  169 

20.  <iucBre,  when  a  survey  shall  be  said  to  be  made  on  a  warrant  or  applica- 
tion under  the  6th.seetion  of  the  limitation  act  of  26th  March  1786. 
Oaruthers's  lessee  v.  Caruthers.  .....  174 

21.  Imnrovement  rights  are  equitable  claims,  which  may^  be  affected  by  the 
conauct  of  the  improver's  widow,  during  the  minority  of  his  children. 

Mobly's  lessee  v.  Oeker.  ....  200 

22.  A  settlement  right  may  be  affected  by  the  conduct  of  the  widow  of  the 
settler.    .Clark's  lessee  v.  Hackethom.  •  •  •  269 
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28.  An  agreement  by  a  widow,  in  1786,  that  a  person  lecuring  to  the  fam- 
ily one  half  of  the  land  improved,  by  a  legal  title,  ihall  have  the  other^ 
may  be  valid  in  certain  caaes.  •  .  .  ib. 

24.  An  early  settlement,  accompanied  with  a  subse<||uent  warrant  and  survey, 
is  preferable  to  a  prior  warrant  and  survey.    Nichoirs  lessee  v.  Lafferty.  272 

26.  Evidence  of  improvements  antecedent  to  the  time  of  interest  commenc- 
ing, as  stated  in  tbe  warrant,  shall  not  be  received.  .  .       ib. 

26.  An  indescriptive  warrant  will  not  affect  an  improvement  made  before  the 
same  was  entered  and  surveyed ;  but  it  must  be  a  personal  resident  im- 
provement' Wright  V.  M'Gehan.  ...         280 

27.  An  early  continued  personal  resident  settlement,  is  preferable  to  a  later 
patent    Elliott's  lessee  v.  Bonnet  ....  287 

28.  A  warrant  improvidently  issued,  without  any  money  paid,  directed  by 
the  surveyor  eeneral  to  a  deputy  to  be  executed,  and  a  survey  thereon, 
permittea  to  be  read  in  evidence.    Dougherty's  lessee  v.  Piper.  .      290 

29.  A  warrant  issued  without  money  paid,  and  an  inofficial  survey  thereon, 
permitted  to  be  read  in  evidence.    Nicholas's  lessee  v.  HoUiday.  .    899 

80.  An  application  fora  warrant  in  1768,  will  not  authorize  a  survey,  nor  can 
a  warrant  directed  to  one  deputy  surveyor,  be  executed  by  another  with- 
out his  authority.  .....  .  ib. 

81.  A  departure  fh>m  the  usual  forma  of  the  land  office,  affords  grounds  of 
suspicion.     -         .  .-  .  ' .  .  .  ib. 

82.  The  lines  of  a  survey  may  be  extended  before  it  is  returned,  where  no  in- 
Jury  is  done  to  other  claimants.  .....  ib. 

88.  A  survey  made  by  a  sucoeedin?  deputy  surveyor  on  a  warrant  directed 
to  his  predecessor  in  the  same  custrict,  may  be  supported  under  the  prac- 
tice.   Gripe's  lessee  v.  Baird.  528 

84.  But  a  survey  on  a  warrant  unsigned  by  the  governor  for  the  time  beings 
unless  money  has  been  paid  thereon  to  the  receiver  general,  previously, 

is  invalid.  .  •        .    •      .  .       -   .  .  .  .  ib 

85.  Letter  from  the  secretary  of  the  land  office  to  the  deputy  surveyor  to 
make  a  survey,  if  lost,  ana  no  memorandum  to  be  found  in  the  land  office 

of  it,  may  be  proved  by  parol  evidence.    Armstrong's  lessee  v.  Moigan.  629 

86.  On  a  vague  warrant  or  location,  the  title  vests  from  the  time  of  survey ; 
but  on  shifted  ones,  not  until  the  return  of  survey,  unless  the  adverse 
party  knew  of  the  survey,  prior  to  the  commenoement  of  his  right  Arm- 
strong's lessee  V.  Morgan.  ......  539 

87.  Settlement  rights  are  subject  to  the  same  rules  of  descent  as  other  lands. 
Workman's  lessee  v.  Gillespie.  -  >  -  •  -671 

88.  A  second  return  of  survey,  on  an  order  of  the  Board  of  Property,  differing 
from  the  first  return,  may  be  given  in  evidence  to  correct  a  mistake  in  tbe 
first  return.    Eddy'a  lessee  v.  Fanlkner.  ....    58O 

89.  The  usage  of  the  land  office  as  to  substituting  other  names  in  applications, 
with  the  consent  of  the  applicant,  after  the  22d  April  1794,  provided  the 
boundaries  are  not  changcMi,  may  be  received  in  evidence.  .  .  ib. 

40.  No  actual  settlement,  or  transfer  thereof,  eubsequent  to^an  adverse  surv^ 

on  a  warranty  can  be  received  in  evidence.  •      *     -  •  .lb. 

41.  Warrants  for  lands' north  and  west  of  the  Ohio  and  Allegheny,  whereon  no 
actual  settlements  have  been  made,  by  reason  of  the  Indian  hostilities 
within  two  years  after  such  warrants,  are  not  vacated  thereby.  -   ib. 

42.  An  actual  settler,  who  prevents  the  warrant  holder  from  making  a  settle- 
ment and  improvement  within  the  period  limited  by  law,  shall  not  urge  the 
performance  of  the  conditions  of  settlement  in  his  defence.  Buchanan's 
lesssee  v.  Hyer.  •  •  .  .  •  •  .  ss^ 

48.  An  improver  of  lands,  taking  out  an  application  including  his  improve- 
ments, and  obtaininff  a  survey,  is  thereby  concluded,  and  cannot  hold  con- 
tiguous lands  under  bis  improvement  right   Rolmes's  lessee  V.  Hay.        r  688 

44.  An  improver  of  land,  whether  plaintiff  or  defendant,  who  takes  out  an 
office  right,  and  does  not  insert  herein  the  true  date  of  his  improvement, 
shall  not  be  allowed  to  g^ve  evidence  of  improvements.prior  to  the  time  ex- 
pressed hi  the  office  right  Beigart's  lessee  r.  Haverstock  et  aL  •  691 

ToL  in.  89 
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LSQAC7,  LEGATBB. 

1.  A  legatee  in  right  of  Ma  wife,  transfers  the  legacj,  and  takes  a  bond  there- 

for. He  preyiously  purchases  goods  of  the  executors  of  testator,  and  thej 
insist  on  retaining  the  amount  against  the  assignee  of  the  legacj.  This 
may  be  giyen  in  evidence,  on  the  plea  of  payment  against  the  equitable 
assignee  of  the  bond.  Baughman  t.  Dirler.  •  •  •  •    9 

2.  On  a  will  dated  in  June  1778,  deviaiog  a  legacy  of  600/.,  It  is  theproTince  of 
auditors,  and  not  of  a  Jury,  to  determine  whether  ihe  depreciation  act  ap- 
plies thereto.    Kennedy  ▼.  Kennedy.  •  •  •  •  -    16 

8.  A  will  begmning  with, "  I  direct  all  my  just  debts  and  funeral  expenses  to 
to  be  paid  by  my  executors ;  *'  and  then  doTising  four  pecuniary  legacies, 
and  fiye  tracts  of  land,  and  concluding  '*  the  rest,  and  residue  of  estate,  real 
and  personal,  I  give  to  my  four  brothers  and  usters,  A,  B,  G  and  D."*  The 
pecuniary  l«racies,  on  a  deficiency  of  personal  estate,  are  chargeable  on 
the  lands.  Tucker  t.  Hassenclever  et  id.  -  -  -  -S94 

4.  Whether  a  legacy  of  government  stock  be  spedflc  or  general;  musk  depend 
on  the  texture  of  the  will,  and  the  drcomBtanoM  of  the  casiOb  Guthbert  ▼. 
Knight's  executors.  •.•••••  486 

LIBEL. 

1.  Libel  is  a  cause  of  forfeiture  of  a  veoognisanee  for  good  behaTior.  Bespub* 
lica  T.    Gobbett.  *  -  •  -.  ••  -93 

2.  In  a  suit  against  a  surety  on  a  recognixance  for  good  behaiTior,  the  ooafe0S^ 

ion  of  the  principal,  that  he  had.  published  certain  UbeUi,  may  be  glren  fai 
evidence.  So,  distributing  newspapers  containing  libellous  matter,  and  the 
derk  of  the  printer  receiving  payment  for  them,  is  evidence  of  the  publica- 
tion of  the  libeL  Bespublica  v.  Davis.  .  •  •  .  •  1S8 

8.  In  a  civil  action  for  a  libel  against  a  printer,  his  inserting  the  name  of  the 
author  Is  no  Justification,  though  it  may  go  in  mitigation  of  damages.  Bun- 
kle  T.  Heyer  et  aL  ...  ...  .  •  •  618 

UBir. 

1.  Money  received  by  delinquent  collectors  for  oounty  rates  and  levies,  under 
the  act  of  20th  March  1725,  or  health  office  taxes  under  the  act  of  24th 
April  1794,  or  (hndhig  taxes  of  16feh  Maroh  1786,  remahi  a  lien  on  their 
lands,  after  they  should  have  paid  the  money  into  the  treasury^  tdiier^  of 
carriage  taxes  under  the  act  of  20th  March  1788.  FiSs*s  executors  v.  Smory.  60 

2.  The  liens  of  tradesmen,  who  have  built,  repaired,  or  fitted  vessels,  continue 
under  the  act  of  27th  Maroh  1784,  until  such  vessels  proceed  to  sea,  though 
the  owner  thereof  becomes  a  bankrupt    Shoemaker  v.  Norris.  •  892 

LIMITATION  OF  ACTIONa 

1.  The  limitation  act  of  26th  Mardi  1785,  will  not  bar  a  recovery  on  a  descrip- 
tive warrant  without  a  survey,  wl^re  proper  application  has  been  made  for 
a  survey,  and  the  party  has  been  prevented  therefrom  by  a  caveat.  Bell's 
lessee  v.  Levers.  .  .28 

%  <h«>r«,  when  a  survey  shall  be  sidd  to  be  made,  en  a  wamuir  or  application, 
under  the  5th  section  of  the  limitation  not  of  26thMateb  1786.  Oamthers^s 
lessee  v.  Oaruthers.  .  ...  ...  174 

8.  It  is  binding  on  infknts,  where  there  has  been  no  possession  of  lands  Im- 
proved for  seven  years  next  before  action  brought  Mobley's  lessee  v. 
Ocker.  •  .••••...  200 

So,  also,  Clark's  lesseoT.  Haokethom.  *  269 

4.  An  improvement  right,  without  a  previous  possession  within  seven  years 
before  bringing  the  ejectment,  though  accompanied  by  a  warrant  without 
survey,  and  a  &cision  of  the  Board  of  Property,  nothing  bdng  done  there- 
upon after,  is  barred  by  the  ad  <tf  limitationsof  26th  liarot  1796.  Wil- 
laoe^a  lessee  t.  Dickey.  '.....  288 

8.  A  dormaht  application  whereOn  no  eu  rvey  has  been  made,  Is  within  the 
limitation  act,  thon^  the  adverse  party,  claiming -under  tlie  some  appUoa- 
tion,  has  made  a  survey  thereon.    8fanpson*s  lessee  v.  Williame  et  aL        402 

6.  The  6th  section  of  the  Ifanttation  act  of  Kardi  26th  1785,  only  refers  to 
iranraats  issued  before  tiie  law  was  enacted.  Brioe*s  lessee  v.  Ounan.         .  408 
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7.  An  aooount  of  the  state  treaaarer,  examined,  approred,  and  settled  by  the 
comptroller  general,  and  examined  and  entered  by  the  register  general,  and 
approved  of  by  the  Sapreme  Executiye  Council,  end  warrant  drawn  for  the 
balance,  cannot  be  oppned  and  questioned,  after  one  year  has  elapsed  from 
the  time  of  settlement,  under  the  act  of  assembly  of  18th  February  1780. 
RespubUca  t.  Bittenhouse's  executors.  .....  648 

LOCATION.  (See  Lends.) 


M 


MAYHEM. 


1.  Indictment  on  the  first  clause  of  the  9th  section  of  the  act  of  2Sd  April  1794, 
against  mahning,  leaTing  out  the  words  "  lying  in  wait,"  or,  on  the  second 
<&u8e,  leaving  out  the  word  '*  Toluatary,"  is  defective.  Beq>ublica  v.  Beiker.  282 

UOIXSY. 

1.  In  a  suit  for  lawfhl  money  of  North  Carolina,  the  oourt  will  not  permit  paper 
money  to  be  broofl^l  into  conrt^  unless  it  be  a  legil  tender.  Shelby  v.  £oyd 
etal 821 

M0BTGA6B. 

L  B.  mortgages  Isnd  to  K.,  and  the  same  not  b«ng  recorded  in  ux  months 
sells  the  same  land  to  A.  and  receives  a  bond  in  part  payment,  and 
then  assigns  over  the  bond  informally  to  H.  A«  does  not  record  his  deed 
in  six  months,  and  K's  mortgage  is  first  recorded,  which  was  the  first  notice 
either  to  A.  or  H.  of  the  mortgage.  Adjudged,  that  the  mortgage  cannot 
be  set  iip  as  a  defence  agunst  the  equitable  assignee  of  the  bond ;  o/t^, 
as  to  the  obligee.    Burke  v.  Allen.  .....     881 

2.  Barpm  and  feme  have  issue,  and  mortgage  the  lands  of  the  feme,  without 
acknowledging  the  same ;  the  lands  of  the  feme  are  bound  only  during 

the  life  of  the  husband.  James  t.  Lyon.  •  -  •       •  471 

N 

NEGROES. 

1.  IndMatui  asaumptU  on  a  quantum  meruit,  will  lie  by  a  free  negro,  for 

work,  &c,  against  a  person  who  held  him  in  his  service,  claiming  him  as 
a  slave.    Negro  Peter  v.  Steel  .  •  .  -  •       280 

Si.  Owner  of  a  skvo  entering  his  negro  in  the  connty  where  he  lives,  without 
expressing  the  county,  the  registry  is  valid.    Cook  v.  Neafll  -  269 

8.  Registering  a  negro,  as  a  slave,  without  adding  for  life,  is  good.  RespubUca 

V.  Pindlay. 261 

4.  QiMrre,  whether  parol  evidence  may  be  recdved,  of  a  mistake  made  by  the 
clerk  of  the  peace  of  the  oounty,  in  registering  the  name  of  a  negro  slave, 

the  original  return  of  the  supposed  owner  being  lost?  Campbell  y.  Wallace.  672 

NEWTRUL.    (See  Trial) 
NOTICE. 

1.  A  deed  recorded  without  a  proper  probate,  is  no  evidence  of  notice  to 
subsequent  purehasers.    fittmona'  lessee  ▼.  Brown.  •  •  189 

NUISANCE. 

1.  Ihdielmentyfor  a  nuisatieehi  obstraotfa^(aa  andeiit  water  course,  whereby 
a  pubUo  highway  was  oiverflowed  and  spoiled,  need  not  state  how  fitr  in 
lengUi  or  breadth  the  water  stood  on  the  road.    Respabiica  v.  Arnold.  417 

5.  Such  indiofcneni,  kyfaic  the  nuisance  to  be  in  the  commonwealth's  highway, 

or  road  leading  fVom,  oc.  is  good.  •  •  •  •  -       ib. 

8.-  Nuisance  fai  obstructing  the  waters  of  D.  creek,  by  which  plaintUTs  lands 
were  overflowed;  the  nuisance  was  by  erecting  a  dam  fai  the  waters  of  J., 
variance  held  iataL    Funk  v.  Arnold.  .  •  •  .  428 
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PARTNER. 

1.  Where  a  partnership  is  sworn  to  by  the  derk  of  one  of  the  partners,  the 

books  may  be  giyen  in  eyidence  to  discredit  or  fortifj  his  testimony. 
Mojes  y.  Brumaux.  ...  ....$0 

2.  A  dormant  partner  engaged  in  a  limited  concern,  and  not  in  the  general 

partnership  of  the  house,  for  whose  use  a  note  was  discounted,  and  aiter- 
wards  protested,  discharged  on  common  bail,  and  the  testimony  of  one  of 
the  partners,  a  bankrupt,  was  reeceiyed  by  the  court  to  establish  the  fSMst 
Bank  of  Pennsylyania  t.  Hadfeg  et  aL  -  •  -  •        660 

HARTNER. 

1.  In  partition,  on  the  plea  of  nofi  tenant  intimtd^  the  defendant  may  show 
in  eyidenoe  an  agreed  Una  by  the  former  owners,  though  his  deed  pdD 
grants  him  an  undiyided  interest.    Bates  ▼.  H*(ht>ry.  -  192 

PATHENT. 

1.  Defendant,  on  the  plea  of  payment  to  a  bond,  must  specify  the  particnlars 

of  the  defence,  as  to  want  of  consideration,  fraud)  Ac.,  if-  required  by  the 
plaintiir,  or  he  shall  be  precluded  from  giying  tiie  same  in  eyidenoe.     - 
Greenwalt  y.  Born  et  al.  •  •  -  •  -  -         # 

2.  A  legatee  in  right  of  his  wife,  transfers  the  legacy,  and  takes  a  bond  there- 
for ;  he  preyiously  purchases  goods  of  the  executors  of  the  testator,  and 
they  insist  on  retaining  the  amount  against  his  assignee  of  the  legacy. 
This  may  be  giyen  in  eyidenoe  on  the  plea  of  payment^  against  the  equita- 
ble assignee  of  the  bond.    Baughman  y.  Diyler.  .  .  .  • 

8.  A  defendant  pays  money  to  one  of  the  attomies  in  the  cause,  (who  is  not 
the  attorney  on  record,  and  who  afterwards  absconds,)  after  notice  to  the 
contrary ;  ihe  payment  is  in  his  own  wrong.    Weist  T.  Lee.  -  47 

PEBJtTRT. 

1.  In  an  indictment  for  peijury  in  answering  interrogatories,  on  a  rule  to  show 

cause  why  an  attachment  should  not  issue  for  contempt,  in  speaking  oppro- 
brious words  of  the  court,  in  a  dyU  suit,  the  interrogatories  may  1m  entitl- 
ed as  between  the  state  and  the  party,  and  the  perjury  be  assigned  in  the 
answers  thereto,  before  the  attachment  actually  issued.  Respublica  t.  NewelL  407 

2.  Such  indictment  is  sufficiently  certain,  by  ayerring,  that  the  party  was 

sworn  in  due  form  of  law.  -  •  •  -  •         ib. 

POWERS,  EXECUTION  OP. 

1.  Deyise  of  lands  to  three  sons  in  fee,  but  if  either  of  them  die  without  chil- 
dren, then  the  same  to  be  equally  diyided  among  the  other  children,  or  be 
sold  and  the  money  diyided  among  them,  and  executors  appointed  in  trust 
for  the  purposes  and  intents  in  will,  and  oyerseers  appointed  to  see  it  well 
performed ;  on  the  death  of  one  of  the  sons  without  children,  the  suryiying 
executors  may  sell  the  lands  deyised  to  him.  Jenkins's  lessee  y.  Stoulfer.  168 

PRACTICE. 

1.  Defendant,  on  the  plea  of  payment  to  a  bond,  must  specify  the  partieolart 
of  the  defence,  as  to  want  of  consideration,  fraud,  ftc.,  if  required  by  the 
phdntiil^  or  he  shall  be  precluded  from  giving  the  same  in  eyidenoe. 
Greenwalt  y.  Bom  etal.  -•-->•  6 

2.  Discontinuances  are.  the  aet  of  the  court,  and  subjeot  to|thar  discretion. 
They  will  not  be  allowed  after  a  cause  has  been  referred,  and  the  eyidenoe 
heard  by  the  referees.    Pollock  T.  HalL  *  •  •  -  24 

8.  In  eoyenant,  on  the  plea  of  ooyenants  performed,  the  defendant  must  begin 
the  eyidenoe,  and  conclude  to  the  Jury.    Norris  et  aL  ▼.  Inanrance  com- 
\'  pany  of  North  America.  ......  84 

4.  It  is  the  practice  of  the  court  to  giye  a  preference  to  tnits  on  forfeited 
recogniaances.    Respublica  y.  Cobbett.  •  .  .  .  98 

6.  The  certificate  of  counsel,  on  an  appeal  from  the  drouit  Court,  resting  on 
facts  not  apparent  on  the  record  to  the  Supreme  Court,  must  be  made 
during  the  sitting  of  the.  Circuit  Court.    Cay's  ex'rt.  r.  Gibson.  -        128 
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6.  Beire/aeitu  on  a  recognizanoe  on  a  writ  of  error,  may  issue  before  the  tenn 
in  which  the  record  Is  remitted  to  the  Supreme  Court,  on  the  affirmance 
of  the  judgment  in  the  Court  of  Errors  and  Appeals.  Daintryr.  Jolmston.  148 

t.  The  court  hare  a  control  orer  their  rules ;  and  where  a  Tiew  has  been  had, 
though  founded  on  the  certificate  of  counsel,  where  it  is  improper  and  un- 
necessary,^ it  will  be  discharged  with  costs.    Kesbitt's  lessee  t.  Kerr.  IM 

8.  Senriceof  a  summons,  by  leaving  a  copy  with  defendants*  partner,  with 
whom  he  has  lived,  before  he  went  aboard  on  a  trading  concern,  from 
whence  he  is  daily  expected  to  return,  and  has  his  diUdrm  now  liTing 
with  him,  is  good.  Bi\jac  ▼.  Morgan.  -  -  -  .  258 

8.  On  an  appeal  from  the  Circuit  Court  to  the  Supreme  Court,  counsel 
must  subscribe  a  certificate,  and  filis  the  k>roceeding8  of  the  Circuit 
Court  with  the  prothonotary,  before  the  first  day  of  the  next  term.  Galla- 
gher Y.  Hamilton's  administra|ors.  .  -  .  •  •  821 

10.  No  one  shall  sulTer  by  the  mistake  of  the  clerk ;  therefore  bail  was  relieved, 

where  the  principal  offered  to  surrender  himself  in  due  time,  but  was  pre- 
vented by  the  9cire/aeiat  being  entered  of  of  a  prior  term.  Hamilt<m  et  aX 
V.  Taylor.  -  -  ......  8^ 

11.  Where  it  is  objected  that  witnesses  have  been  summoned  unnecessarily,  to 
swell  a  bill  of  costs,  court  will  interfere  oiUy  in  cases  of  manifest  oppres- 
sion. De  Benneville  v.  De  Benneville.  .....  658 

12.  Where  a  defendant  removes  a  cause  after  it  has  been  at  issue  two  terms,  the 
exception  must  be  taken  when  the  writ  is  put  in,  or  by  motion  for  proce- 
dendo before  trial  Wolff  V.  Turner.  ....  -559 

PBIVILEGB. 

1.  Privilege  of  a  suitor  does  not  hold,  where  he  has  been  surrendered  by  his 
bail  in  another  cause,  and  is  in  actual  custody  at  the  time  of  arrest.  Davis 
et  al.  V.  Cummins.  ...  .  .  .  •  887 

PBOHISSORT  NOTE.     ' 

1.  An  alteration  of  the  date  of  a  promissory  note  by  payee,  whereby  the 
time  of  paym^t  is  retarded,  and  afterwards  discount^  with  innocent  per- 
sons by  the  payee  on  indorsing  it,  avoids  the  note.  Bank  of  the  United 
States  V.  Kttsaell  et  aL 891 

PURCHASER. 

1.  A  deed  recorded  without  a  proper  probate,  is  no  evidence  of  notice  to  sub- 

sequent purchasers.  Simons*  lessee  v.  Brown.  -  •  •         - 186 

2.  Evidence  of  the  debt  on  which  a  sheriffs  sale  of  lands  was  founded  being 
paid  previous  to  the  sale,  shall  not  be  received  to  affect  the  title  of  a  stran- 
ger who  has  purchased  :  aliter^  if  the  plaintiff  in  the  execution  is  the  pur- 
chaser.   Sanuns*s  lessee  v.  Alexander.  .....  268 

8.  A  purchaser  for  valuable  consideration,  without  notice  of  a  trust,  is  not 
subject  to  it  Clarke's  lessee  v.  Hackethom.  ....  269 

> 

R 

RECOGNIZANCE,  SURETY,  J^ 

1.  Recognizance  of  the  good  behavior  may  be  taken  by  the  Chief  Justice,  or 
any  Judge  of  the  Supreme  Court ;  and  such  a  recognizance  towards  the 
commonwealth,  and  all  the  liege  people,  is  good.  Respublica  v.  Cobbett.        98 

2.  A  libel  is  a  cause  of  forfeiture  of  such  recognizance,  and  the  guilt  of  the 

party  may  be  determined  on  a  suit  on  the  9Hre  faaiu^  without  a  previous 
*'  oonriction.  -  -  :  .--••lb. 

8.  And  what  is  evidence  of  such  forfeiture,  and  publication  of  libel  See  Res- 
publica v.  Davis.  ...  ...  -  128 

REFEREBa  (See  Arbitration.) 

RENT. 

1.  A  grants  lands  to  B.  subject  to  a  yearly  rent  charge,  with  right  of  entry 
into  the  premises,  to  hold  until  the  rent  is  paid  ;anaB.  covenants  to  pay 
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the  yearly  rent  to  A^  hii  heire  and  assigni.  B.  grants  the  lands  to  0.  sub- 
jectio  the  first  rent,  and  to  a  new  created  rent  payable  to  hhnsel^  andeon- 
.  Teys  the  last  rent  to  W.,  who  afterwards  becomes  entitled  to  part  of  the 
first  rent  under  his  fSeither's  and  mother's  wills ;  no  part  of  the  first  rent 
is  eztbguished  thereby.   Philips  r.  BonsalL  ....  124 

BSPLEVIN. 

1.  Where  a  repIeTin  is  brought  for  goods  dlstndned  for  rent,  and  the  cause  is 
referred,  uid  the  referees  find  a  sum  due  for  rent  beyond  the  time  of  dis> 
tress,  the  report  will  be  set  aside.    Shaw  ▼.  Atkinson  et  aL  .48 

S.  Beplerin  will  not  lie  for  goods  seised  for  non-payment  of  the  dty  water  tax. 
Stiles  y.  Grifllth.  . 8S 

HOADi  (See  Ferry.) 


% 


SBT^OFF.  (See  Defalcation.) 

SHBRIKP,  SraBRIFFS  DEBDa  (See  Escape.) 

L  Court  on  the  trial  of  lands  sold  by  sherifl^  will  not  examme  whether  the 
jury  who  condemned  them  acted  erroneously,  or  whether  the  same  were 
sold  at  an  underralue ;  but  it  is  essentii^  that  the  sherilfs  deed  should  be 
acknowledged  in  open  court,  after  the  return  day  of  the  writ.  Murphy's 
lessee  v.  IrCleary  et  aL  .        .  405 

2.  A  sale  by  a  sherifTon  a  levari  /aeia»,  on  a  second  mortgage,  free  of  all  In* 
oombrancea,  oonfinned  under  the  special  curcumstanees  of  the  case  Keen 
T.  SwaineetaL  •  .  .  .  .       •    .         .  661 

Z,  Qnarej  whether  a  sale  under  a  subsequent  mortgage  or  Jndgmenti  can  effect 
tbe  security  of  prior  mortgages  or  Judgments.  •  .  •     .    .    lb* 

8BIP,  MASTER  AND  OWNEBS  OF. 

U  A  ship's  agent  Ina  Ibretei  poit|  a  witness  to  prove  the  shippert  of  the 
floods.    AndreetaL  t.  &re.  ;  .         .  101 

2.  Where  French  property  has  been  covered  in  sn  American  bottom,  without 
the  knowledge  of  ihe  captain  or  his  owner,  but  with  the  assent  of  the  ship's 
agent,  the  party  ii  entitiied  to  the  net  proceeds  of  the  property.  .    ib. 

r«  8.  Master  of  a  ship  borrowing  reasonable  sums  abroad,  at  common  interest, 
for  repairs,  Ac.,  m  cases  of  dear  •  and  manifest  necessity,  may  thereby  make 
his  owners  HM^  without  any  hypothecation.  Wainwright  t.  Crawford.    181 

4.  The  liens  of  tradesmen,  who  hare  built,  repaired,  or  fitted  Teasels,  continue 
under  the  act  of  2Yth  Mateh  1784,  until  such  Tessels  proceed  to  sea^ 
though  the  owner  thereof  becomes  a  bankrupt    Shoemaker  t.  Korris.        882 

6»  Though  thecaotaln  nmy  discharge  a  mate  for  misoonduct  in  a  foreign  port, 
yet  the  gronnos  for  doing  it  must  be  rery  strong.    QoUoway  v.  Morris  et  al  445 

6.  A  mariner  loses  his  wages  on  a  capture  from  the  last  port  of  deliyery,  and 
during  half  of  the  time  of  his  continuance  there.  .  .  .lb. 

SLANDER. 

1.  In  slander,  it  is  sufficient  if  the  substantial  slanderous  words  are  laid  and 
proved.  Hersh  v.  Ringwalt.  .  .  •  .  -  .  508 

2.  If  one  assert  a  slander  generally,  without  adAng  who  told  it  to  him,  it  is  ac- 
tionable ;  and  eren  then  it  must  be  euoh;  a  report  as  wiB  induce  a  reasonable 

belief.  .  •  .  .  .  .  .  •  ibt 

8.  If  no  spedal'dami^  is  laid,  proof  of  particular  damages  will  not  be  reoei?ed.  ib. 

SUniBEME  GOU^T.    (See  Court) 

8UBETY  AND  PBINCIFAL. 

1.  A  creditor  neglecting  to  sue  his  principal  debtor,  on  tfaeappOcstionofa 
surety,  does  not  thereby  discharge  the  surety.  Dehuif  t.  Turbett's  ezeoutois.  167 

SUBETT  OE  THE  JEAGE,  &0.    (See  Recognisance.) 
SUBYET.  (See  Lands.) 
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TAXBS.  (Bee  lien,  Repletln.) 

1.  Want  of  proof  that  the- names  x>f  the  oommiBflionerg  of  the  ooimtfhad  been 

returned  to  the  seeelons,  wiB  aot  Inralidate  a  sale  for  wok'pti.jmuA^  taxes  ; 
^  but  there  must  be  due  proof  of  assessment  and  advertisemettl  Blair's  les- 

see y.  OaldwelL  ...*....  884 

2.  The  Taluatioii  by  the  assessors  under  tiielaw  of  11th  A|»ill  HM,  i»  binding 

on  the  county  oommiasioners,  and  they  cannot  reriseor  alter  it.  BespnUica 
T.  Beayes.  •  .  465 

TENDSB  MONET  IN  OOUBT. 

1.  In  a  suit  for  lawfVil  money  of  North'  Caroihtt^-theooiiit  willnot  permit  pa- 
per money  to  be  bfonght  into  oocut,  unless  it  be  a  legal  tender.  Shelby 
V.  Boydetal.  .  .  .  •  .  •  .  .821 

TBBSPA9S,  ACTIOS  OF. 

1.  Generally  in  trespass  the  plaintiff  may  reooyer  meme  profits  for  such 
time  as  aefendant  may  haye  beea  ia  possession ;  but  in  ue  case  of  joint 
tenants,  or  tenants  m  conunon,  recoyering  in  ejectment,  they  are  re> 
stricted  to  a  reasonable  time  after  judgment  Haze  y.  Fuzy.  18 

TRIAL  NEW  TRIAL. 

i.  It  is  the  practice  of  the  court  to  giye  a  preference  in  trial  to  suits  on  fop> 
feited  recognizances.  Respublioa  y.  Ooobett. 

2.  A  second  new  trial  awarded,  after  trial  by  special  Jtsy  and  yiew,  without 
costs;  improper  eyidence,  which  was  afterwards  oyemiled  by  the  court, 
haying  been  aisdosed  to  the  jury  on  the  yiew.  Stewart's  lessee  y.  Rich- 
aidson.  '        •  •  .  •  •  •  .  •  200 

8.'  The  court  will  not  grant  a  new  trial,  unless  they  are  satisfied  ipjuBtice  has 
been  done.  Jordan  et  aL  ▼.  Meredim.  •  .  .  .  818 

i.  A  talesman  sworn  on  the  juzy^  after  bein|;  struck  off  the  list  of  special    - 
jurors,  is  no  ground  for  awarmng  a  new  tnaL  .  •  .  ib^, 

6«  Nsrw  trial  graoted,  where  in  »  suit  on  a  note  b^  iadonee  aoidnst  indors- 
ers,  the  court  submitted  to.  the  jury^  the  intentaona  of  theplaintilt  in  dis- 
chaiging  the  drawer  out  of  custody  oa  &  «aisa.  issuedagainsthim.  K'Fad- 
en  y.  Parker  etaL-  .  ...  «  •  .  .     495 

TURNPIKH. 

1«  The  turnpike  company,  under  the  act  of  9th  April  1792,  are  not  bound  to 
make  compensation  for  the  soil,  grayel,  or  stone  in  the  tra<^  of  the  road ; 
nor  to  put  up  new  fences  where  the  road  runs  across  the  field,  and  the 
fence  is*  thrown  down.  Aliter;  where  it  goes  lengthwise  along  the  road, 
or  for  damages  done  to  real  improyements  on  the  tract  If  Olenadum  y* 
Oorwin.  .  -        . 862 

W 

WARRANT.    (SeeLflDds.) 

WABBANTT. 

1.  If  one  sells  an  unsound  hozBe,  knowingly,  and  conceals  that  circum- 
stance, and  receiyes  a  sound  price,  he  is  answerable  fbr  the  deceit;  aUttTf 
if  he  was  ignorant  that  the  horse  was  unsound.  But  if  one  sells  with 
warranty,  he  is  answerable  whether  he  knew  the  horse  to  be  unsound  or 
not  Kimmel  y.  Lichty.  ..••••  262 

WASTE. 

1.  Tenant  in  doWer  may  clear  woodland  assigned  to  her  in  dowen  pnyyided 
she  does  not  exceed  a  just  proportion  <?  the  whole  traot  BLastings  t. 
Crunckleton  et  aL 251 

2.  What  would  be  deemed  waste  in  England,  could  not  receite  that  appel* 
lationhere.  ••.....•       ib. 
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